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STATE  OF  NEW-YORK 


In  the  matter  of  Charles  Burr,  a  lunatic. 

Where  a  person  has  heen  found  to  be  a  InnatiCi  and  committees  of  his  person 
and  estate  have  been  appointed,  the  committee  of  the  person  will  not  be 
discharged,  npon  the  petitioD  of  the  lunatic  alleging  that  he  is  so  far  restored 
to  reason  as  to  be  able  to  govern  himself;  where  it  does  not  appear  that  he 
Is  yet  competent  to  manage  his  estate,  and  no  application  is  made  for  the 
discharge  of  the  committee  of  the  estate. 

This  was  an  application  for  an  order  discharging  the  com- 
mittee of  the  person  of  Burr ;  and  that  the  allowance  heretofore 
ordered  to  be  paid  to  the  committee  of  the  person  and  also  to 
the  companion  of  Burr,  be  paid  by  the  committee  of  the  estate 
directly  to  himself,  and  permitting  him  to  use  or  invest  the 
same  in  loans,  &c. ;  and  also  ordering  the  committee  of  the  per-« 
son  to  deliver  to  the  committee  of  the  estate  his  mansion  house, 
and  all  other  property  belonging  to  the  petitioner,  except  what 
he  should  elect  to  have  delivered  to  himself,  and  that  the  com- 
mittee of  the  estate  be  allowed  to  sell  the  personal  property 
that  n4gbt  be  so  delivered  up.. 
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10  CASES  IN  THE  SUPREME  COURT. 

In  tbe  matter  of  Burr.  ' 

In  December,  1844,  Burr  was  found  by  inquisition  filed  in 
the  court  of  chancery  to  be  a  person  of  unsound  mind,  and  Ben- 
jamin F.  Hoag  was  appointed  committee  of  his  person,  on  condi- 
tion that  Hoag  would  reside  in  the  mansion  house  that  belonged 
to  the  father  of  Burr,  and  take  care  of  him,  and  Hoag  was  to 
have  the  use  of  the  house  and  furniture,  and  $2000  per  annum ; 
and  he  was  directed  to  employ  ^^  a  moral,  discreet,  temperate  and 
intelligent  companion"  for  Burr,  at  a  compensation  of  $600  a 
year  in  addition  to  his  board  in  the  family,  whose  duty  was  to 
watch  over  Burr  and  keep  him  entirely  from  the  reach  of  any 
one  who  might  lead  him  into  temptation  of  any  kind  and  to  ad- 
yise  with  and  assist  him  in  his  studies ;  and  the  committee  of  his 
person  was  to  furnish  him  a  carriage  in  which  to  ride  about  with 
his  companion,  and^e  was  to  endeavor  by  every  suitable  means 
to  restore  his  mental  vigor,  so  that  he  might  be  permitted,  if 
possible,  to  have  his  property  restored  to  him ;  and  he  was  to  see 
that  the  companion  faithfully  performed  his  duty,  with  power  to 
discharge  him  and  employ  another  as  be  should  deem  proper ; 
also  to  furnish  him  books  and  employ  servants  for  him. 

Jacob  Lane,  John  Cramer  and  Henry  H.  Martin  were  ap- 
pointed a  committee  of  his  estate,'  who  were  to  account,  &c.  &c« 
and  were  also  to  inquire  from  time  to  time  as  to  the  manner  in 
which  the  committee  of  the  person  discharged  his  trust — ^and 
apply  for  his  discharge  if  they- found  he  had  neglected  his  duty — 
and  he  was  to  render  a  general  account  to  them.  Mr.  Cramer 
only  accepted  the  appointment. 

Burr  stated  in  his  petition,  which  was  verified  on  the  24th  of 
May,  1858,  that  he  was  in  a  very  feeble  state  of  mind  and  body  in 
1844,  and  needed  some  one  to  watch  over  and  assist  him  in  the 
care  of  his  person.    That  he  had  for  some  time  been  gradually 
recovering  his  health,  and  ia  now  in  such  a  condition  as  to  render 
the  supervision  of  a  legal  conunittee  of  his  person  unnecessary, 
and  he  desired  to  discontinue  his  services ;  and  he  asked  that 
the  committee  be  discharged,  and  that  the  petitioner  might  at- 
tend in  open  court  or  before  a  referee  and  be  examined,  &c. 
Exemplifications  of  affidavits  used  on  a  motion  in  1847  were  read. 
Erskinc  Clar}c,  on  the  1st  of  May,  1847,  deposed  fhat  he  had  for 
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two  years  been  Burr's  physician  and  had  known  him  for  many 
years,  and  was  his  near  neighbor,  and  had  ample  opportunity  to 
judge  of  his  mental  and  physical  condition ;  that  he  came  to  re- 
side in  Hoag's  family  in  December,  1844,  and  was  then  in  feeble 
health,  and  so  far  enfeebled  in  ^mind  as  would  be  the  result  of 
such  weakness  and  infirmity  and  no  farther ;  and  he  thought  his 
enfeebled  state  of  mind  was  attributable  to  his  physical  infirmi- 
ties. That  since  December,  1844,  he  had  gradually  improved  in 
health  and  there  was  a  corresponding  improyement  in  mental 
strength ;  and  his  "  once  weakened  energies  of  mind  and  char- 
acter are  re-established  in  their  wonted  vigorous  and  healthy 
sway."  That  he  had  observed  him  closely  and  had  never  been 
able  '^  to  detect  any  aberration  of  reason  or  want  of  soundness 
of  mind,^'  exc^t  what  proceeded  from  physical  infirmity,  and  be- 
lieved him  to  be  a  man  of  good  and  sound  mind,  and  could  with 
perfect  safety  be  restored  to  the  possession  and  management  of 
his  estate."  John  R.  Peters  of  the  city  of  New- York,  on  the 
22d  of  May,  1853,  deposed  that  he  had  known  Burr  for  forty 
years  and  for  several  years  last  past  intimately,  that  he  had  en- 
tirely recovered  from  the  effects  of  his  former  ill  treatment  by 
his  &ther  and  neglect  of  his  other  kindred,  and  from  depression 
of  spirits  consequent  upon  his  infirm  health.  That  he  was  of 
sound  mind  and  more  competent  than  the  generality  of  mankind 
to  have  the  custody  and  direction  of  his  own  person,  and  he 
thought  the  supervision  of  a  committee  "  not  only  unnecessary 
but  absurd  and  unjust  to  a  freebom  fellow  citizen.''  Erasmus 
D.  Ktkin  of  Saratoga  Springs  deposed  that  he  was  one  of  the 
proprietors  of  the  American  Hotel  in  that  village,  and  had  known 
Burr  intimately  for  twelve  years,  during  which  time  Burr  had 
boarded  with  him  a  great  portion  of  each  year.  That  he  had 
been  gradually  improving  both  in  mind  and  body  since  he  first 
became  acquainted  with  him,  and  he  thought  him  in  better  health 
than  he  had  ever  been  since  his  father's  death,  and  that  his  bodily 
and  mental  health  rendered  the  committee  of  his  person  unne- 
cessary, and  that  he  could  be  safely  intrusted  with  the  manage- 
ment of  his  person  and  personal  afiieiirs.  Richard  L.  Allen,  of 
Saratoga  Springs,  deposed.  May  23, 1853,  that  he  was  a  prao- 
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ticing  physician,  and  had  been  intimately  acquainted  with  Burr 
twenty  years,  and  had  ample  opportunity  to  judge  of  his  physical 
health  and  mental  abilities,  Burr  having  been  at  various  times 
under  his  professional  care.  That  formerly,  and  as  he  believed, 
by  neglect  of  his  relatives.  Burr  became  enervated  to  such  a 
degree  as  to  render  a  committee  of  his  person  a  matter  of  ne- 
cessity, but  had  been,  since  the  appointment  of  said  committee, 
gradually  and  steadily  r6covering  his  health  and  mental  vigor 
so  as  now  to  be  so  far  recovered  as  to  render  such  committee  un- 
necessary. That  he  might  with  perfect  safety  be  intrusted  with 
the  management  and  control  of  his  own  person,  and  that  his 
health  of  body  and  mind  was  better,  he  believed,  than  it  had  ever 
been  since  Burr  came  under  the  supervision  of  the  court.  N.  Be- 
dortha,  of  Saratoga  Springs,  deposed.  May  23,  1853,  that  he  was 
a  practicing  physician,  and  that  for  sometime  past  Burr  had  been 
under  his  professional  care  and  had  resided  in  the  same  house 
with  him.  That  from  their  intimate  acquaintance  and  familiar 
intercourse  he  had  ample  opportunity  for  forming  a  correct  judg- 
ment, and  had  become  convinced  that  he  did  not  need  a  com- 
mittee, but  could  be  left  with  perfect  safety  to  his  own  discretion, 
without  any  supervision  whatever. 

,  On  the  8th  of  April,  1853,  Burr  wrote  a  letter  to  Hoag  stating 
that  it  was  highly  important,  in  reference  to  his  recovery,  to 
have  a  companion  towards  whom  he  had  friendly  feelings,  and 
insisting  upon  his  right  to  select  a  companion ;  stating  that  his 
friends,  heirs  to  the  estate,  considered  the  committee  of  the  person 
a  sinecure,  and  useless  expense,  and  that  an  able  and  competent 
companion  was  amply  sufficient  for  the  care  of  the  person.  That 
if  he  was  not  allowed  to  make  the  selection  there  would  be  an 
application  to  the  court  for  that  purpose,  and  it  would  result  in 
abolishing  the  office  of  conmdttee  of  the  person,  for  which  be 
should  exert  every  effi)rt ;  but  if  the  privilege  was  granted  to 
him  he  should  not  be  particular  about  other  things. 

Steward  H.  Clark,  for  the  motion. 

*E7.  H.  Rosekransj  coQtra; 
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Hand,  J.  By  granting  this  motion  Mr.  Burr  would  have  tL 
<*ommittee  of  his  estate  but  no  committee  of  his  person.  In  this 
respect  I  think  it  a  novel  application.  The  appointment  of ' 
either  committee  is  predicated  upon  an  inquisition  finding  the 
party  is  a  lunatic,  or  idiot,  or  of  unsound  mind ;  which,  at  least 
in  this  state,  may,  it  s^ems,  be  neither  lunacy  nor  idiocy,  but 
mental  incapacity  for  the  government  of  himself  or  his  affairs. 
{In  re  Morgan,  7  Paige,  28G.  2  it  ;&  G3,  §  1.  In  re  Wen- 
dell, 1  John.  Ch.  600.  In  re  Barker,  2  Id.  232.  See  Cranmer 
ex  parte,  12  Ve9,  445 ;  In  re  Holmes,  4  Rtissell,  182 ;  Gibson 
V.  Jeyes,  6  Ves,  273 ;  Ridgway  v.  Darwin,  8  Id,  66 ;  la  re 
Mason,  1  Barb.  S.  C.  Rep.  436 ;  Dean's  Med.  Jur.  470.)  The 
*•  inquiry  is,"  said  Ld.  Erskine,  in  Cramer  ex  parte,  "  whether 
his  capacity  is  of  that  kind  that  fits  him  for  the  government  of 
himself  and  the  management  of  his  affairs."  And  orders  io/c  the 
appointment  of  committees  usually  recite  that  he  ^'  is  not  suffi- 
cient for  the  government  of  himself  and  his  estate,'^  or  equivalent 
words.  {Shelf,  on  Lun.  634, 686.  2  Bdrb.  Ch.  Pr.  662, 664. 
3  Hoff.  Ch.  Pr.  892,  394.)  And  the  reported  cases  go  upon 
the  ground  that  one  incapable  from  imbecility  of  mind  to  manage 
bis  estate,  is  unable  to  take  care  of  himself.  Incapacity  in  tho 
former  case  evinces  an  "  unsound  mind,"  and  of  those  thus  afflict- 
ed, the  chancellor  formerly  had,  and  now  this  court  has,  the  "  care 
«ind custody."  (2  JJ.  iS. 52,  §1.  Jud.Act,hlQ.  5 Paig-e,  120.) 
The  same  section  of  the  statute  gives  the  power  over  the  estate 
and  the  person.  (2  R.  S.  52,  i  1.)  And  the  Lords  Justices  in 
Ex  parte  Loveday,  Ld.  Cranworth  delivering  the  opinion,  held, 
under  the  English  statute  giving  authority  over  both,  that  the 
jurisdiction  must  stand  or  fall  together.  (8  Eng.  L.  and  Eq. 
Hep.  235.)  A  committee  of  the  estate  may  be  appointed  here, 
when  a  lunatic  is  a  non-resident.  So  too,  if  a  resident,  a  com- 
mittee of  the  person  may  be  appointed  here,  though  he  has  prop- 
>erty  in  another  state,  and  committees  of  his  person  and  estate 
have  there  been  appointed.  {In  th-e  matter  of  Taylor,  9  Paige, 
B19.  Inre  Tottenham,  2 My.  ^Cr.&9.  Inre  Keene,Id.A2,n. 
In  re  Newport,  Id. )  And  during  the  necessary  absence  of  a  com- 
mittee of  the  person,  a  temporary  committee  has  been  appointed. 


i4  CASES  IN  THE  SUPREME  COURT. 

In  the  matter  of  Burr. 

{In  re  Ld.  Bangor,  2  MoU.  519.  Shelf,  m  Lun.  170.)  Bttt 
if  the  lunatic  is  a  resident  and  his  estate  is  in  this  state,  the 
appointment  of  a  committee  of  the  estate  only,  it  seems  to  me, 
would  be  an  imperfect  and  anomalous  proceeding.  If  these 
views  are  correct,  the  court  cannot  consistently  grant  this  motion. 
Mr.  Burr  does  not  state  that  he  has  so  far  recovered  as  to  be 
able  to  manage  his  estate ;  and  in  his  letter  to  his  committee, 
dated  in  April  last,  he  writes  that  it  "  is  highly  important,  in 
reference  to  my  recovery,  to  have  a  companion  towards  whom  t 
feel  friendly  feelings,"  d&c. ;  and  in  another  part  of  it,  that  his 
friends  consider  "  an  able  competent  companion  to  be  amply  suf^ 
ficient  for  the  care  of  his  person."  And  the  two  physicians, 
whose  depositions,  taken  in  May  last,  have  been  read  on  this 
motion,  give  no  opinion  as  to  his  capacity  to  manage  his  estate. 
That  there  has  been  an  improvement  in  his  mental  and  physical 
powers  since  1844,  appears  quite  probable  from  the  aflSdavits 
read  on  this  motion ;  and  indeed  the  chancellor  so  thought,  aa 
early  as  in  1847.  {In  the  matter  of  Burr,  2  Barb.  Ch.  208.) 
But,  judging  from  the  petition  and  the  letter  of  the  petitioner, 
and  the  qualified  language  of  the  affidavits  recently  made  by  the 
two  medical  gentlemen,  I  suppose  it  is  not  claimed  that  he  now 
enjoys  constant  and  perfect  sanity  of  mind.  It  requires  «trong 
evidence  of  that  to  supersede  a  commission.  {Shelf  204.)  No 
objection  is  made  to  the  conduct  of  the  committee,  Sdl  the  petition 
or  any  of  the  papers,  except  in  the  letter.  Nor  did  I  Under- 
stand the  motion  to  be  put  upon  that  ground.  However,  as  that 
letter  has  been  introduced  by  the  opposing  counsel,  perhaps  it 
should  not  be  wholly  unnoticed.  It  is  quite  probable  that  the 
selection  of  a  companion  is,  as  intimated  in  the  letter,  the  origin 
of  this  application.  By  the  order  of  December,  1844,  the  com- 
mittee of  the  estate  is  to  inquire  into  the  conduct  of  the  com- 
mittee of  the  person  from  time  to  time ;  but  the  petitioner  also 
has  a  right  to  come  directly  to  this  court  in  relation  to  the 
conduct  of  his  committees.  The  duties  of  the  committee  of  the 
person  are  very  delicate  and  important ;  bemg,  says  Mr.  Shel- 
ford,  ^'  to  administer  all  the  comfort  and  amusement  the  nature 
«f  the  ease  will  admit,  or  the  funds  of  the  lunatic  afford."  {Shelf 
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142.)  He  should  be  treated  with  great  kindness,  and  all  rea- 
sonable means  of  restoration  should  be  employed ;  and  so  far  as 
is  necessary  for  this  purpose,  the  expectations  of  the  next  of  kin 
and  all  others  disregarded.  {Id,  154.  In  re  Salisbury,  3  Jbhu 
Ch.  IL  347.)  The  great  principle  that  pervades  all  orders,  in 
eases  of  lunacy,  is  solely  and  exclusively  his  interest  and  com- 
fort. {Ld.  Loughborough  in  Oxenden  v.  Ld.  ComptOTi,  2  Ves, 
jun.  72.)  In  this  case,  the  sufferer  is  a  gentleman  of  great 
fortune,  and  the  means  and  the  compensation  are  ample ;  and 
the  committees  and  those  employed  by  them  should  have  a  com- 
mon object,  his  protection  and  recovery,  and  the  care  of  his 
estate.  As  to  the  personal  control,  there  should  be  no  capricious 
domination ;  but  the  committee  of  the  person  should  know  and 
approve  his  companions.  Were  I  to  judge  only  from  the  papers 
before  me,  I  should  be  inclined  to  the  opinion  that  Mr.  Burr,  in 
the  present  condition  of  his  mind,  might  be  allowed  to  select, 
sabject  of  course  to  the  disapproval  of  the  committee  for  cause. 
But  I  need  not  pursue  this  branch  of  the  case,  as  the  facts  in 
relation  to  it,  probably,  have  not^all  been  presented  to  the  court, 
and  I  do  not  put  the  decision  upon  that  ground. 

The  prayer  of  the  petition  must  be  denied,  and  ten  dollars 
costs  of  each  party  on  the  motion,  must  be  paid  by  the  committee 
of  the  estate  out  of  the  funds  in  his  hands. 

Ordered  accordingly. 

[Saratoga  Special  Term,  Jane  6, 1863.    Hand^  JuBtice.] 


Sacia  and  others  vs.  Berthoud. 

When  an  indivktaal  receives  from  an  execator  aneto  belonging  to  the  estate 
of  the  testator,  knowing  that  s^ch  disposition  of  them  is  a  violation  of  the 
executor's  duty,  he  is  to  be  adjudged  as  conniving  with  the  ezecntor  to 
work  a  devastavUf  and  is  acconntable  to  the  widow  and  legatees  for  the 
property  thns  reoeived. 

TIam  where  an  execntor  who  was  in  embarrassed  circnmslitpceSi  but  owning 
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a  lot  upon  which  he  wished  to  erect  a  dwelling  house,  applied  to  the 
defendant  to  advance  him  money  for  that  purpose,  upon  a  good  and  col- 
lectahle  hond  and  mortgage  belonging  to  the  estate  of  his  testator,  and  the 
defendant,  after  deducting  a  large  sum  from  the  mortgage  debt,  by  way 
of  bonus,  and  requiring  a  personal  guaranty  of  payment,  advanced  the 
money  to  the  executor,  and  took  an  assignment  of  the  seciyities,  with  full 
knowledge  of  the  use  to  which  the  money  was  to  be  applied  by  the  execu- 
tor, but  without  making  any  inquiry  as  to  the  situation  of  the  estate,  or  the 
pecuniary  circumstances  of  the  executor;  Held  that  the  defendant  was 
boxmd  to  refund  to  the  persons  interested  in  the  personal  estate  of  the 
testator  the  amount  of  the  bond  and  mortgage,  with  mterest. 

This  action  was  tried  at  Montgomery  circuit  in  June  1853. 
It  appeared  that  David  H.  Sacia,  late  of  Canajoharie  in  the  county 
of  Montgomery,  died  on  the  15th  of  April,  1842,  having  pre- 
viously and  on  the  25th  day  of  August,  1841,  made  and  published 
his  last  will  and  testament,  and  leaving  the  plaintiffs,  his  widow 
and  children,  his  principal  legatees.  The  will  was  admitted  to 
probate,  and  letters  testamentary  granted  thereon  by  the  surro- 
gate of  Montgomery  county  and  issued  to  Charles  Sacia  and 
Josias  Sacia^  the  executors  therein  named,  (his  two  sons  by  a 
former  marriage,)  the  widow  who  was  named  as  executrix  in 
the  will  having  renounced,  and  never  having  acted  as  such. 
The  value  o^  the  property  devised  by  the  testator  was  not  far 
from  $5000,  a  large  part  of  which  was  contained  in  a  bond  and, 
mortgage  given  by  one  M.  L.  Harris  and  wife  to  the  testator, 
to  secure  the  payment  of  the  sum  of  $3,750  with  interest 
annually,  in  nine  years  from  the  first  of  January,  1842.  This 
mortgage  covered  certain  real  estate  in  the  village  of  Canajoharie, 
on  which  was  a  tavern,  and  which  was  of  the  value  of  $4,500 
and  upwards.  There  was  due  upon  it  on  the  21st  day  of  April, 
1845,  the  sum  of  $1957,17,  and  the  mortgagor  had  always 
been  solvent  and  able  to  pay  the  debt.  Josias  Sacia  was  the 
acting  executor  until  his  death  in  December,  1845,  and  had  this 
bond  and  mortgage  in  his  possession  until  he  negotiated  it  as 
hereafter  stated.  It  was  averred  in  the  complaint  and  not 
denied  in  the  answer,  that  on  the  first  day  of  April,  1845,  when 
he  assigned  the  bond  and  mortgage  to  the  defendant,  he  was  in 
ombarrassed  circumstances — but  the  further  averment  that  the 
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defendant  had  notice  of  sach  embarrassment  was  expressly 
denied.  It  further  appeared  in  evidence  that  Josias,  at  the  time 
of  the  assignment,  was  in  possession  of  a  lot  in  Canajoharic,  and 
was  anxious  to  erect  a  building  upon  it,  and  that  he  applied  to 
the  defendai^  to  advance  him  money  on  this  bond  and  mortgage 
for  the  purpose  of  enablmg  him  to  erect  his  building — that  he 
informed  the  defendant  for  what  purpose  he  wanted  the  money, 
and  told  him  he  desired  to  have  it  by  the  first  of  April  to  put 
up  his  building  witL  The  defendant  told  Charles  at  one  inter- 
view that  he  had  been  negotiating  with  his  brother  Josias  for  a 
bond  and  mortgage  of  Mr.  Harris's  belonging  to  the  estate  of 
his  father.  The  defendant  said  Josias  wanted  the  money  to 
erect  his  building,  and  he  did  not  know  but  he  would  cash  the 
mortgage  if  his  brother  would  make  it  a  sufficient  object  to  him. 
There  were  several  interviews  between  the  parties,  and  the 
business  was  finally  consummated  at  the  house  of  Josias,  by  an 
assignment  of  the  bond  and  mortgage  by  both  executors  to  the 
defendant ;  Josias  deducting  $262,27  from  the  amount  due  on 
the  mortgage  as  a  bonus  to  the  defendant.  Charles  joined  in 
the  assignment  at  the  defendant's  request,  but  he  testified  that 
he  received  no  part  of  the  money,  and  that  Josias  received  it 
all,  the  sum  paid  being  $1696,94.  Josias  put  up  a  building  on 
the  lot  that  season  with  the  money  thus  received,  which  cost 
about  $2500,  and  died  insolvent  on  the  3d  of  December,  1845. 
It  was  also  alleged  in  the  complaint  and  not  denied  in  the 
answer,  that  he  received  the  money  u.ud  never  accounted  for  it 
to  the  estate.  The  evidence  further  showed  that  there  was  no 
debt  pressing  the  estate  at  the  time  of  the  assignment,  and  its 
condition  did  not  require  a  sale  of  the  bond  and  mortgage.  The 
defendant  forecbsed  the  mortgage  and  received  the  full  amount 
remaining  unpaid  upon  it  with  interest  and  costs.  The  com- 
plaint charged  fraud  and  connivance  on  the  part  of  the  defend- 
ant, to  get  possession  of  the  bond  and  mortgage,  and  that  the 
defendant  had  notice  that  the  executor  intended  to  apply  the 
proceeds  to  his  own  use ;  and  that  these  acts  of  the  defendant 
were  in  violation  of  chapter  4,  part  2,  title  3  of  the  first  part 
of  the  revised  statutes,  and  of  the  acts  amendatory  of  the  same. 
Vol,  XYIL  3 
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The  defendant  denied  that  he  had  any  notice  that  Josias 
intended  to  make  any  misapplication  of  the  proceeds  of  the  bond 
and  mortgage. 

Hill,  Cogger  ^  Porter,  for  the  plaintiffs.  , 

//.  Adanis  and  Piatt  Potter,  for  the  defendant. 

C.  L.  Allen,  J.  If  this  case  is  'not  distinguishable  from 
that  of  Colt  V.  Lasnier,  (9  Coic.  320,)  there  can  be  no  doubt 
that  the  plaintiff  will  be  entitled  to  recover.  That  case,  if  I  mis- 
take not,  establishes  the  following  propositions,  and  it  is  to  be 
held  decisive  as  to  the  law  in  this  state  upon  them,  viz :  That 
any  person  receiving  from  an  executor,  the  assets  of  his  testator, 
knowing  that  such  disposition  of  them  is  a  violation  of  the  exec- 
utors duty,  is  to  be  adjudged  conniving  with  the  executor  to 
work  a  devastavit,  and  is  accountable  to  the  person  injured  by 
such  disposition,  for  the  property  thus  received,  either  as  pur- 
chaser or  a  pledgee.  So  if  the  facts  in  this  case  show  that  the 
defendant  purchased  the  Harris  bond  and  mortgage  knowing 
that  they  belonged  to  the  estate  of  David  H.  Sacie,  and  that 
the  executor  from  whom  he  purchased  intended  to  a-ppropriate 
the  proceeds  to  his  own  use,  which  was  in  violation  of  his  duty 
as  such  executor,  I  do  not  see  how  he  is  to  escape  the  conse- 
quences of  such  an  act. 

But  it  is  very  ably  argued  by  the  counsel  for  the  defendant 
that  this  case  entirely  differs  from  the  one  just  cited,  and  that 
the  defendant  has  not  acted  wrongfully  and  has  not  connived 
with  the  executors  to  work  a  devastavit,  and  that  he  stands 
fully  justified  in  the  purchase  of  the  bond  and  mortgage^ 
for  the  reasons,  1.  That  he  purchased  and  took  the  assignment 
from  the  testator's  sons,  they  being  attorneys  at  law  and  the 
executors  of  his  will,  and  acting  and  assuming  to  act  as  indi- 
vidual owners  as  well  as  executors. 

Ih  the  case  of  HUl  v.  Simpson,  (7  Vesey,  162,)  Joseph  Simp- 
son was  the  nephew  of  Elizabeth  Smith,  and  was  her  heir  at 
law  and  one  of  the  executors  of  the  will.     Several  legacies  were 
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given  Ijy  the  Trill.     Joseph  Simpson  alone  proved  the  will  and 
possessed  himself  of  the  assets  and  transferred  a  portion  to  the 
defendants  Mofiatt  &  Co.  as  a  security  for  such  sums  as  he 
then  owed  or  might  afterwards  owe  them.  He  afterwards  hecamc 
insolvent.     The  defendants  Moffatt  <fc  Co.  denied  in  their  answer 
that  they  knew  or  suspected  that  the  funds  were  not,  at  the 
time  of  the  transferj  the  absolute  property  of  Simpson  as  exec^ 
ator  or  devisee  of  Elizabeth  Smith.     On  the  contrary  they 
believed  that  they  were  Simpson's  own  ptoperty,  and  ho  repre^ 
sented  to  them  that  he  was  absolutely  entitled  thereto ;  that 
they  did  not  know  that  any  of  the  legacies  were  unpaid  to  the 
plaintiffs  or  any  other  person.     That  in  consequence  of  and  since 
the  transferj  and  upon  the  faith  of  it,  they  had  paid  bills  and 
notes  to  a  large  amount.     The  master  of  the  rolls  remarked.  "  It 
is  true  that  executors  are  in  equity  mere  trustees  for  the  per- 
formance of  the  will,  yet  in  many  respects  and  for  many  pur- 
poses, third  persons  are  entitled  to  consider  them   absolute 
owners.     A  power  of  disposition  is  frequently  necessary,  and 
a  stranger  shall  not  be  put  to  examine  whether  in  the  particu- 
lar instance,  that  power  has  been  discreetly  exercised.      But 
does  it  follow  from  this,"  he  inquires,  "  that  dealing  with  the 
executor  for  the  assets  he  may  equally  look  upon  him  as  abso- 
lute owner,  and  wholly  overlook  his  character  as  trustee, when 
he  knows  the  executor  is  applying  tho  assets  to  a  purpose 
wholly  foreign  to  his  trust?    No  decision  necessarily  leads  td 
such  a  consequence."    He  further  remarks  in  the  course  of  his 
decision,  that  the  defendants  Aac2  distiyitt  notice  that  the  money 
was  not  to  he  applied  to  any  demand  upon  either  estate,  but  the 
assets  iJPere  to  be  wholly  applied  to  the  private  purposes  of  the 
execU^^'    The  defendants  proceeded  Upon  the  faith  of  the 
j^gentations  of  the  elecutor,  by  which  they  were  induced  to 
LA'afC  *^**  *^®  property  he  assigned  to  them  was  actually  his 
They  would  have  seen  the  ialsity  of  his  representation 
Y  thcY  k*^  looked  at  the  will.    "  Common  prudence  required 
,    tb^y  ^^'^^^^  ^^^  *^  ^^^  ^^^^^  ^^^  ^^*  ^^®  *^®  debtors  word 
liis  right  under  it    If  they  neglect  that,  and  take  the 
chttDce  of  ^^  Bp««^king  the  truth,  they  must  incur  the  hazard 
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of  his  falsehood.  It  was  gross  negligence  not  to  look  at  the 
will,  under  which  alone  a  title  could  be  given  to  them.  It  was 
not  necessary  to  shut  their  eyes  against  information  which  with- 
out extraordinary  neglect  they  could  not  avoid  receiving." 

This  case  is  quoted  with  approbation  in  Colt  v.  Lasfiier,  Ch. 
J.  Savage  closing  his  remarks  in  relation  to  it  by  observing  that 
the  whole  scope  of  the  argument  went  to  prove  that  the  pur* 
*  chaser  or  banker  who  receives  the  property  of  the  testator  from 
the  executor  knowingly,  for  purposes  inconsistent  with  his  duty 
ns  executor,  is  responsible  for  such  property  to  the  creditors  or 
the  persons  in  interest.  That  case,  it  will  be  perceived,  is  like 
the  present  in  many  of  its  features.  There,  as  here,  the  pur- 
chasers were  dealing  with  the  heir  at  law.  There,  as  here,  they 
alleged  that  they  believed  the  executor  was  the  owner  of  the 
property  which  he  assigned.  There,  as  here,  they  asserted  that 
they  did  not  know  the  rights  of  legatees  were  concerned, 
and  did  not  know  any  thing  about  the  contents  of  the  will ;  and 
there  as  here  they  might  justly  infer  from  the  personal  guaranty 
of  the  executor  that  he  was  the  only  beneficiary  in  the  will ;  and 
yet  the  very  fact  that  the  purchaser  kne^a  that  the  executor 
was  about  to  appropriate  the  proceeds  to  his  own  use  and  for 
his  own  benefit,  was  held  sufficient  to  charge  him,  on  the  ground 
among  others,  that  such  knowledge  should  have  induced  him  as 
a  matter  of  prudence  to  go  farther,  and  make  proper  inquiries 
as  to  the  contents  of  the  will.  It  is  agreed  that  the  executors 
were  authorized,  by  law,  to  sell  and  assign  the  bond  and  mort- 
gage, and  that  the  assignment  is  valid,  and  the  assignee  cannot 
be  called  to  account  to  the  legatees,  without  showing  fraud  and 
collusion  on  the  part  of  the  assignee,  with  the  executors.  The 
case  of  Wheeler  v.  Wheeler,  (9  CoweUj  34,)  relied  upon  by  the 
counsel,  decides  that  an  executor  may  pledge  or  assign  a  note 
as  collateral  security  for  a  judgment  obtained  against  the  estate 
of  his  testator ;  and  that  such  an  assignment  is  valid  so  &r  as  it 
respects  the  general  power  of  the  executor.  Such  assignment 
is  not  appropriating  the  funds  or  assets  to  his  own  use.  The 
case  of  Sutherland  v.  Brush,  (7  John.  Ch.  R.  17-21,)  is  also 
dted  by  the  counseL     The  chancellor  there  says  that  the  general 
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doctrine  seems  to  be  well  established  both  at  law  and  eqaity, 
that  a  bare  act  of  sale  of  the  assets,  by  the  executor,  is  a  suf- 
ficient indemnity  to  the  purchaser,  if  there  be  no  collusion.     The 
defendant  denied  that  when  he  took  the  bond  and  note  he  knew 
that  they  were  a  part  of  the  estate,  and  averred  that  the  assign- 
ments were  taken  in  good  faith,  and  that  he  had  not  then  any 
knowledge  of  the  state  of  the  assets.     The  chancellor  remarked 
that  there  was  no  evidence  sufficient  to  destroy  the  truth  of 
these  averments  in  the  answer,  and  the  bill  as  to  the  purchaser 
was  dismissed.    That  learned  jurist  cites  among  other  cases  in 
support  of  his  opinion,  NugeiU  v.  GHfford,  (1  Atk,  463 ;)  Mead 
V.  lAfrd  Orrery,  (3  Id.  235 ;)  and  Wlude  v.  Sir  Ch.  Booth,  (G 
T.  /?.  625.)  In  the  subsequent  case  oi  Field  v.  Sdiieffdin^  7  John. 
Ch.  150 — ^he  reviews  these  cases,  and  remarks  that  subsequent 
decisions  have  in  some  degree  restrained  the  extent  of  the 
doctrine  laid  down  in  them  by  Lord  Hardwick  and  LOrd  Mans- 
field, and  cites  Bunner  v.  Ridgcus.  (1  Cox,  166,)  and  Scott  v. 
Tyler,  {Dickens,  712,)  where  it  was  held  that  where  an  execu- 
trix pledged  bonds  specifically  bequeathed,  as  a  security  for  her 
own  debt  contracted  after  the  testator's  death,  the  pawnee  must 
deliver  up  the  bonds  for  the  benefit  of  the  specific  legatee.  That 
though  the  rule,  in  general,  was  that  the  purchaser  of  the 
assets  had  no  concern  with  the  application  of  the  price,  yet  if 
one  concerted  with  the  executor  to  obtain  the  effects  at  a  nomi- 
nal price,  or  at  a  fraudulent  under  value,  or  in  extinguishing  the 
private  debt  of  the  executor,  or  in  any  other  manner,  contrary 
to  the  duty  of  the  office  of  executor,  he  would  be  liable.    He 
also  cites  with  approbation  HiU  v.  Simpstnij  and  also  McLeod 
V.  Drummond,  (17  Ves.  152,)  which  approves  of  it — and  finally 
eomes  to  this  conclusion,  '^  that  the  purchaser  is  safe  if  he  is 
no  party  to  any  firaud  in  the  executor,  and  haa  no  knowledge 
or  proof  that  the  executor  intended  to  misi^ply  the  proceeds, 
or  was  in  fact  by  the  very  transaction,  applying  them  to  the 
exitnguishment  of  his  own  private  debt,  or  to  his  own  privcUe 
purposes.^^    He  remarks  that  "  the  latter  and  better  doctrine 
is,  that  in  such  a  caae  he  buys  at  his  peril."     Wilsan  V.  Moore^ 
(7  Condensed  Eng.  Ch.  88,)  also  reiterates  the  same  doctrine. 
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{And  see  2  Paige,  202;  2  JRa?id-298;  5  Id.  195;  2  Vernon^ 
616;  1  JbAn.  CA.  460,  566.) 

The  distinction  is  sought  to  be  taken  between  this  ease  and  the 
cases  cited,  that  the  purchase  was  here  made  by  an  advance  of 
money  at  the  time  of  the  assignment,  and  not  for  any  antecedent 
debt  of  the  testator  or  his  executor.  It  is  true,  it  is  remarked 
in  some  of  the  cases,  particularly  in  Colt  v.  Lasnier,  that  as  a 
general  rule  the  purchaser  does  not  become  a  ^arty  to  the  fraud 
by  buying  or  receiviBg  the  assets  as  a  pledge  for  money  advanced 
fft  the  time,  and  as  a  general  rule  he  is  such  party  by  buying  or 
taking  them  in  pledge  in  satisfaction  of  an  antecedent  debt  of 
the  executor,  but  that  there  are  exceptions  to  both  rules.  One 
exception  noted  is  that  if  one  concerts  with  the  executor  by  ob- 
taining the  testator's  effects  at  a  nominal  price,  or  at  a  fraudu- 
lent  under  value,  or  in  any  other  manner  contrary  to  the  duty 
of  the  office  of  executor,  such  concert  will  involve  the  purchaser,- 
and  mskke  him  liable  for  the  full  value ;  that  tf  he  knows  that  the 
assets  are  to  be  appropriated  to  purposes  inconsistent  with  the 
duty  of  the  executor,  he  is  responsible  to  the  persons  in  interest; 

What  are  the  &cts  in  reference  to  this  bond  and  mortgage  ? 
It  is  not  disputed  that  the  mortgagor  was  entirely  solvent  and 
able  to  pay  the  amount  of  the  mortgage.  It  is  true,  payment  of 
a  part  of  it  had  not  been  pressed,  and  it  is  said  this' is  evidence 
that  k  was  a  slow  security.  It  was  the  very  investment  intend- 
ed by  the  testator  for  the  benefit  of  his  infant  children.  It  wa9 
not  necessary  to  distribute  it  for  their  support  or  educations 
The  defendant,  after  he  was  applied  to  for  the  money,  postponed 
bis  answer  and  took  time  to  make  all  proper  inquiries ;  he  no 
doubt  informed  himself  as  he  was  bound  to  do,  of  every  fact 
which  a  man  who  exercises  ordinary  care  and  prudence  in  the 
management  of  his  affairs  would  deem  important.  He  knew  this 
was  the  property  of  the  e»tate.  He  finally  answers  that  he  will 
advance  the  money  if  the  executor  will  make  it  a  sufficient  object^ 
that  is,  will  submit  to  such  a  deduction  from  the  amount  due  on 
the  mortgage,  as  his  (^nscience  will  permit  him  to  demand.  He 
is  informed  thai  the  executor  is  anxious  to  build,  and  wishes  the 
ftuid  for  that  purpose.    He  finds  his  necessities  for  the  money 
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'will  induce  liim  to  sabmit  to  a  large  sacrifice,  and  after  ascer- 
taining that  his  brother  is  a  co-executor  ^'ith  him,  and  requiring 
him  to  join  in  the  assignment,  and  both  to  execute  a  personal 
guaranty  to  secure  the  payment  of  the  mortgage,  he  requires 
the  deduction  of  $262,29  from  the  amount,  and  advances  tho 
batance  to  the  executor,  knowing  to  "what  use  he  is  about  to  put 
it,  and  knowing  that  a  single  inquiry  of  him,  or  at  the  surro- 
gate's office,  would  obtain  for  him  the  information  that  this  waa 
the  property  of  the  widow-and  the  infant  heirs  mentioned  in  the 
will.  He  requires  and  the  executor  submits  to  a  deduction  of 
about  14  per  cent  on  this  abundantly  safe  security,  without  taking 
the  trouble  to  inform  himself  whether  the  rights  of  third  persons 
are  concerned  or  not,  or  of  the  pecui^iary  circumstances  of  the 
executor,  who  was  insolvent  at  the  time  of  the  transfer-  It  apr 
pears  to  me,  that  these  facts  and  circumstances  should  have  put 
him  upon  his  guard,  and  demanded  the  exercise  of  the  utmost 
t^ution,  and  "  that<common  prudence  required  that  he  should  have 
looked  at  the  will,  and  that  it  was  gross  negligence  not  to  have 
done  so"  It  is  hardly  to  be  presumed  that  he  did  not  know  of  the 
contents  of  the  will,  nor  the  situation  of  the  testator's  family — 
that  therfe  was  a  widow  and  minor  children  depending  for 
their  education  and  support  upon  the  little  fund  belonging  to 
the  estate.  *  At  all  events  I  think  he  was  bound  to  know  and 
could  have  informed  himself.  In  Pinckard  v.  Wood,  (8  Gr€tt' 
tatij  140,)  the  lands  belonging  to  the  estate  were  sold  by  the  ad- 
ministrator to  the  purchaiser  at  a  discount  of  18  or  20  per  cent 
The  charge  was,  as  here,  that  as  there  was  no  necessity  for  a 
sale,  the  condition  of  the  estate  not  requiring  it ;  that  Pinckard 
had  actual  knowledge  at  the  time  of  the  sale  that  he  was  dealing 
with  an  administrator  for  the  assets  of  the  estate  of  his  testa- 
trix, and  that  the  administrator  was  committing  a  devastavit  by 
such  sale.  The  court  laid  stress  upon  the  fact,  that  the  bonds 
being  payable  to  Netobill  as  administrator,  was  notice  to  the 
purchaser  that  they  were  assets  of  the  estate.  *They  remark, 
'*  that  if  the  administrator  sell  debts  belonging  to  the  estate,  at 
a  price  below  their  value,  he  thereby  commits  a  devastavit,  unless 
he  loikeB  it  appear  that  such  sale  :vras  manifestly  je^u^red  foj 
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the  interests  of  the  estate.    This  he  can  never  do  without  show- 
ing that  the  proceeds  of  the  sale  were  applied  to  the  purposes 
of  the  estate."    ^'  And  the  purchaser  who  acquires  such  debt  at 
a  profit,  if  he  has  reason  to  believe  at  the  time,  t/icU  the  debt  be- 
loiigs  to  the  estate^  and  is  disposed  of  by  the  executor  for  his 
individual  use,  thereby  concurs  in  the  fraudulent  breach  of  trust 
committed  by  the  executor,  and  therefore  incurs  a  like  liability." 
In  this  case,  to  apply  the  reasoning  and  facts  in  Pinckard  v. 
Wood^  the  purchaser  had  the  best  /eason  to  believe  that  the 
bond  and  mortgage  belonged  to  the  estate,  when  he  purchased 
them.    He  knew  so ;  for  he  required  both  executors  to  join  in 
the  assignment.    He  not  only  knew  that  the  executor  was  about 
appropriating  the  funds  to  his  own  use  (a  ^^fact  which  the  residt 
and  canditiofi  of  the  estate  have  abundantly  shawn^^)  but  that 
disposing  of  a  debt  well  secured  belonging  to  the  estate  at  so 
large  a  discount,  was  not  in  the  usual  course  of  administration, 
and  would  not  be  tolerated  by  the  court.    Under  these  circum- 
stances he  should  have  ascertained,  if  he  did  not  already  know, 
as  he  might  easily  have  done,  and  probably  from  the  same  source 
where  he  derived  his  knowledge  that  there  were  two  executors, 
that  this  property  belonged  to  the  plaintiffs,  and  that  it  was  not 
necessary  to  dispose  of  it  for  their  benefit^  or  to  answer  any  calls 
upon  the  estate.     (See  cases  before  cifed^   and  Pendleton  v. 
Fay^  2  Paige.  202.)     He  did  indeed  require  both  executors 
to  guaranty  the  payment,  and  perhaps  believed  that  Josias  was 
solvent.     But  such  was  not  the  case.     And  his  belief  is  no  de- 
fense here.    He  must  look  to  the  estate  of  Josias,  or  to  the  sur- 
viving executor,  for  his  indemnity.     He  cannot  throw  his  loss,  if 
he  sustains  one,  upon  the  widow  and  infant  heirs,  who  were  not 
in  a  situation  at  the  time  to  guard  their  own  rights,  which  have 
been  thus  affected  by  his  improper  and  careless  intermeddling 
with  their  property.     The  defendant  was  fully  cognizant  of  the 
intended  misapplication,  and  he  therefore  cannot  oomplun  of 
the  hardship  which  he  alleges  will  exist,  if  he  is  compelled  to 
pay  both  branches  of  this  estate  the  amount  of  the  bond  and 
mortgage.     I   cannot  distinguish  this    case  in  principle  from 
Ckdt  V.  Lasftier,  and  on  a  careful  review  of  all  the  cases  bear- 


DUTOHESS-JULY,  1858.  £6 


Hunter  v.  Uimter. 


ing  upon  it,  and  of  all  the  facts  and  cimmBtances,  I  cannot 
but  come  to  the  conclnsion  that  the  defendant  is  liable  to 
refund  to  these  plaintiffs  the  amount  of  the  bond  and  mort- 
gage and  interest.  Nor  can  I  perceive  that  in  ordering  a  judg- 
ment for  the  plaintiff  I  shall  be  laying  down  or  establishing  a 
new  proposition,  as  l&timated  by  the  defendants'  counsel.  I  feel 
that  I  am  simply  recognizing  and  following,  as  I  am  bound  to 
do,  the  principles  well  established  in  the  cases  which  I  have  cited 
and  reviewed,  and  the  spirit  of  which  will  also  be  found  in  . 
2  Verm.  R.  616 ;  2  Strange,  1178 ;  T  Condensed  Eng.  Ch.  83 ; 
2  Fc«.  466;  ^Cawen;  110]  Dart  on  Vendors  and  Purchasers, 
288 ;  Story's  Eq.  Juris,  581, 8, 395 ;  Hovenden  on  Frauds,  39. 
There  must  be  judgment  for  the  plaintiff  for  the  amount  of  the 
balance  due  on  the  bond  and  mortgage  at  the  time  of  the  transfer, 
$1957,17  and  interest  from  1st  April,  1845. 

Judgment  accordingly. 
[MoMTOomRT  Special  Term,  Jime  18|  1868.    C.  L.  AUen^  Justice.] 


Elias  D.  Hunter  vs.  John  Hunter,  JUN.dELizABETH.D. 
Hunter,  Ann  M.  Hunter,  Adele  Hunter  and.  Elias 
D.  Hunter,  JUN.i^ 

K«nU  rMerred  upon  perpetoal  leuef  are  iaoorporeal  heroditaments,  and  as 
such  tliey  are  descendible  from  those  to  whom  they  are  resorred. 

The  word  "seised,"  in  a  conveyance,  does  not  confine  the  description  to 
tangible  property.  Seidn  has  reference  to  the  estate,  and  aot  to  the  thing 
in  which  the  estate  exists. 

Where  a  deed  oonveyed  property  to  J.  H.  to  be  held  by  him  In  tmst  to  and  for 
the  lae  of  thegraatee  and  his  wife,  during  their  natural  lives,  and  for  the 
use  of  the  survivor  during  his  or  her  life ;  and  upon  the  death-  of  the  survi- 
vor the  property  was  to  be  held  in  trust  for  the  use  of  their  son,  £.  I).  H.  if 
he  shcfold  then  be  a  minor,  until  he  should  attain  the  age  of  twenty-one 
yean ;  or  if  he  should  then  be  of  Ml  age,  or  when  he  should  attain  that 
age,  it  was  to  vest  in  him  absolutely ;  Hetd  that  the  deed  was  \o  be  construed 
as  providing  that  the  property  should  be  held  for  the  use  of  the  parents, 
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and  the  sarvivor,  daring  life ;  and  that  upon  the  death  of  the  survlTqr  tvnJL 
the  full  age  of  the  son  it  should  rest  iq  him  absolutely. 

Authority  was  also  conferred,  by  the  same  deed,  upon  J.  H.,  his  heirs  and  as- 
signs, or  the  guardians  of  such  of  his  heirs  as  might  be  minors,  to  make 
sales  or  leases  of  all  or  any  part  of  the  estate  included  in  the  deed ;  but  it 
was  expressly  provided  that  the  considerations^  rents,  issues  and  profits  of 
what  might  be  sold  should  be  subject  to  the  trusts  ipecified  in  that  convey- 
ance. Under  this  power  J.  H.  sold  a  portion  of  the  lands,  and  received  a 
part  of  the  consideration  money.  He  also  leased  another  portion  of  such 
lands,  in  perpetuity,  and  received  a  part  of  the  rents  accruing  during  his 
life.  He  also  entered  into  contracts  for  thoi^le  of  another  portion  of  these 
lands  and  received  a  part  pf  the  consideration  money,  and  made  contracts 
for  the  extinguishment  of  the  rents  of  a  portion  of  the  lands  held  under  per- 
petual leasp9,  and  received  a  part  .of  the  consideration  money.  Heldj  that 
in  all  those  cases  where  the  contracte  were  not  consummated  by  convey- 
ances, the  property  had  not  been  divested,  but  after  the  death  of  J.  H.  was 
in  his  son  £.  D.  H. ;  and  the  requisite  conveyances  should  be  executed  by 
the  latter. 

Hdd  alsOf  that  J.  H.  waa  entitled,  duringiiis  life,  to  the  rents,  issues  and  profita 
of  the  unsold  lands,  and  to  the  interest  accruing  on  the  consideration  moneys 
of  such  portions  of  the  real  estate  aa  he  had  sold,  or  contracted  to  sell. 
And  that  upon  his  death,  his  son  E.  D.  H.  became  seised  in  fee  of  the  unsold 
lands,  and  the  rents  on  the  then  existing  and  unafiected  leases,  and  entitled 
to  the  consideration  moneys  for  that  portion  of  the  estate  which  had  been 
sold ;  whether  it  had  been  paid  to  J.  H.  or  remained  unpaid  at  the  time  of 
his  decease. 

Held  further  t  that  the  principal  moneys  which  had  been  received  by  J.  H.  in 
his  lifetime,  on  account  of  the  lands,  or  which  remained  unpaid  at  l^is  death, 
belonged  to  £.  D.  H. ;  and  that  so  much  of  the  accruing  income  as  remained 
unpaid  at  the  death  of  J.  H.  was  the  property  of  J.  H.  and  passed  under  his 
will,  as  a  portion  of  his  personal  estate. 

Where  such  deed  conveyed  lands  in  trust  for  J.  H.  and  his  wife,  during  life, 
and  for  their  son,  £.  D.  H.,  during  his  minority ;  and  on  the  death  of  both 
parents,  and  the  termination  of  such  minority,  £.  D.  H.  was  to  stand  seised 
of  all  the  estate,  to  and  for  the  sole  use  of  himself,  his  heirs  and  assigns  in 
fee,  vnikout  awf  further  trust  of  and  concerning  the  same ;  Held  that  this  was 
clearly  a  legal  estate,  and  was  exempt  from  a  power  of  revocation  reserved 
to  J.  H.  and  his  wife,  in  respect  to  "  the  trusts"  contained  in  such  deed. 

A  deed,  executed  by  J.  H.  and  his  wifb  to  J.  H.  jun.  was  confided  to  the  cus- 
tody of  P.  and  was.  not  to  be  delivered  to  the  proposed  grantee  until  he 
should  attain  the  age  of  25  years.  If  he  should  die  under  that  age,  having 
married  with  the  consent  of  his  parents,  and  having  lawfhl  issue  at  the  time 
of  his  death,  the  title  to  the  premiseq  was  to  vest  in,  and  the  deed  was  to 
]»e  delivered  immediately  to,  or  for  the  benefit  of,  such  issue.    BOd,  1.  That 
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ibe  term  having  lawful  issue,  ilpplied  to  the  time  when  the  grantee  might 
die  under  the  appointed  age. 

2.  That,  the  revised  statutes  proyidtng  that  as  to  any  ulterior  disposition  of 
property  by  way  of  remainder,  the  failure  in  siich  cases  is  at  the  time  of  the 
death  of  the  ancestor,  the  use  of  those  terms  did  not  create  an  estate  tail, 
by  implication,  in  J.  H.  jun.  during  his  minority,  to  be  forfeited,  (in  the 
evont  of  his  death  unler  26,)  lit  the  time  when  he  would,  if  living,  have 
attained  that  age. 

8.  That  the  ulterior  estates  were  not  made  dependent  upon  a  contingency  too 
remote  to  take  effect ;  the  suspension  of  the  power  of  alienation  being  lim- 
ited to  the  single  life  of  J.  H.  jun. 

4.  That  the  deed  did  not  become  inoperative  and  void,  by  the  death  of  ono 
of  the  grantors  previous  to  the  time  specified  ibr  its  delivery ;  but  that  the 
title  might  be  perfected  by  a  delivery  of  the  deed  by  the  depositary  to  the 
grantee,  after  he  attained  the  age  of  26. 

When  a  deed  is  at  first  delivered  to  a  third  person  as  an  e^scroitf  such  delivery 
is  good  and  valid,  and  vests  the  title  on  the  performance  of  the  condition,  or 
the  happening  of  the  specified  contingency.  Therefore  if  either  of  the  par- 
ties dies  before  the  condition  is  performed,  and  the  condition  is  afterwards 
perfected,  the  deed  avails;  and  takes  effect  by  the  first  delivery: 

Where  it  w^  expressly  declared  in  an  explanatory  instrument  accompanying 
a  deed  that  those  papers  were  to  be  placed  in  the  hands  of  P.  as  an  escrow, 
yet  there  were  some  provisions  for  intermediate  action — such  as  reserva- 
tions or  creations  of  power  to  manage,  lease  or  sell  the  lands,  to  collect  the 
rents,  and  moneys  due  bn  contracts  of  sale,  and  to  invest  the  moneys  which 
might  be  received  for  the  benefit  of  the  grantee,  provided  he  should  event- 
ually be  entitled  to  the  property — ffeUt  that  these  provisions,  to  give  them 
any  effect,  mnst  be  deemed  declarations  of  trust,  which  it  was  competent 
for  the  grantors  to  make ;  and  that  as  P.  might  be  considered  the  trustee 
of  the  grantee,  to  receive  and  hold  the  deed  provisionally,  for  him,  they  be- 
came and  continued  effective. 

A  grantee  of  land,  while  the  deed  to  him  is  held  as  an  escrow,  has  no  expect- 
ant esiaie  which  gives  him  a  right  to  the  intermediate  rents  and  profits,  under 
the  40th  section  of  the  title  of  the  revised  statutes  relative  to  the  creatibn 
and  division  of  estates. 

There  can  be  no  vaild  existing  limitation  of  an  estate,  under  aU  escrow,  uutil 
it  has  become  effectual  by  the  eventual  delivery. 

Where  a  testator  devised  to  his  granddaughters  all  his  lands  "  in  great  lot  No. 
25  in  the  Hardenburgh  patent  lyii^  in  the  county  of  Greene,  and  all  my 
other  lands  in  the  said  county  of  Greene,  fh>m  and  after  the  death  of  my 
said  son,"  and  neither  the  patent  nor  the  lot  lay  wholly  in  that  county ; 
Jbld,  1.  That  this  included  only  that  part  of  lot  No.  25  situated  in  the 
eaanty  of  Greene,  which  belonged  to  the  testator;  the  words  "  lying  in  the 
eoimty  of  Greene"  not  being  designed  as  descrlptire  of  the  last  preceding 
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ftntecedent— the  H.  patent— nor  of  the  lot,  but  as  referring:  to  the  lands  in* 
tended  to  be  devised. 

2.  That  the  words  "  from  and  after  the  death  of  my  said  son/'  which  followed 
both  deVises,  were  applicable  to  each. 

A  devise  in  general  terms,  of  all  the  testator's  lands  in  a  particular  countfj 
passes  his  right  to  rents  under  perpetual  leases  on  lands  lying  in  such  county. 

Where  A  testator  gave  a  legacy  of  $20,000  to  each  o€  his  three  granddaugh- 
ters, with  a  positive  direction  that  such  legacies  should  be  paid  out  of  the 
personal  estate ;  and  in  a  previous  specific  bequest  of  certain  funds  in  the 
bands  of  P.  to  his  grandson,  it  was  declared  that  they  were  subject  to  the 
payment  of  the  legacies  to  the  granddaughters ;  is  was  hdd  that  this  clause 
neither  directed  nor  implied  that  those  legacies  should  be  paid  out  of  such 
IVinds  primarily,  but  that  a  resort  might  be  had  to  them,  if  it  should  becomid 
necessary ;  in  other  words,  that  if  either  should  fkil,  it  should  be  the  specific 
legacy. 

tTdd  also  J  that  those  Amds  might  be  affplied  towards  the  paynient  of  the  leg- 
acies to  the  granddaughters,  in  aid  of  that  portion  of  the  estate  liable 
therefbr,  according  to  the  usual  rule,  but  not  otherwise. 

A  testator  devised  a  farm  to  his  son,  for  life,  and  directed  that  after  the  son'H 
death  the  farm  should  be  divided  into  three  parts,  and  he  gave  one.  share 
to  each  of  his  three  granddaughters  in  fee;  and  in  case  any  of  his  grand- 
daughters should  die  before  the  termination  of  the  life  estate  6f  his  son, 
leaving  lawfVil  issue  or  lineal  descendants  her  surviving,  then  he  gave  and 
devised  to  such  lawfhl  issue,  &c.  the  same  share  which  the  mother  would 
have  taken  if  she  had  lived.  And  in  case  any  of  bis  said  granddaughter^ 
should  die  without  leaving  lawfHil  issue,  &c.  then  the  share  of  the  one  so 
dying  was  to  be  divided  equally  between  her  surviving  sisters,  and  the  issue 
of  such  of  them  as  might  then  be  dead.  Heldt  that  the  devise  over  to  the 
issue  must  necessarily  take  effect,  if  at  all,  immediately  upon  the  termina- 
tion of  the  life  estate  of  the  testator's  son ;  and  that,  although  the  devise 
to  the  survivor  or  survivors,  or  the  issue  of  any  who  might  have  previously 
died,  was  not  confined  in  terms  to  a  death  within  the  lifetime  of  the  aon, 
yet  that  as  both  clauses  related  to  the  same  property,  and  provided  for  con- 
sistent alternatives,  the  testator  contemplated  in  each  the  same  period; 
that  neither,  therefore,  suspended  the  power  of  alienation  beyond  the  life 
of  one  person. 

A  testator  devised  to  his  grandson,  J.  H.  Jun.  the  Bayard  fkrm,  on  condition  that 
he  should  not  Sell  or  dispose  of  the  same  until  he  should  have  attained  the 
age  of  twenty-five  years ;  and  he  directed  that  upon  the  decease  of  his  soil 
B.  D.  H.,  and  within  forty  dtcys  thereafter,  J.  H.  jun.  should  have  his  elec- 
tion either  to  remain  in  the  occupation  of  the  Bayard  fkrm,  or  to  remove  to 
Hunter's  Island;  and  in  case  he  should  elect  to  remove  to  Hunter's  Island* 
that  he  should  leave  to  his  mother  and  sisters  the  Bayard  fkrm,  dbe.  for 
tiMir  reaidetice,  firee  of  rent,  as  long  as  they  should  remain  single,  and  desire 
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to  ooeapy  the  Mine.  And  in  the  erent  of  J.  H.  jnn.  electing  to  i^move  to 
banter's  Island,  Ac.  the  testator  devised  to  him  Hnnter's  Island,  Hart  Island 
and  the  Provooet  iknn,  fW»m  and  after  the  death  of  E.  D.  H.  Bat  in  case 
J.  H.  jnn.  should  surrive  £.  J>.  H.  and  omit  to  make  his  election,  or  should 
die  before  £.  D.  H.,  leaving  law  Ail  issue,  then  he  ordered  the  islands  and 
hrm  to  be  sold  and  the  proceeds  divided ;  and  in  case  J.  H.  jun.  should  die 
befbre  B.  D.  H.,  leaving  no  issue  him  surviving,  then,  upon  the  death  of 
fi.  D.  H.  the  islands  and  farm  were  given  to  the  testator's  three  grand- 
daughters. By  a  codicil  Iho  testator  directed  that  upon  making  the  elec^ 
tion  mentioned  in  the  will,  J.  H.  jun.  should  execute  a  deed  for  the  Bayard 
fimn  to  his'three  sisters,  subject  to  the  use  and  occupation  thereof  by  his 
mother  and  sisten,  so  long  as  they  should  remain  unmarried.  Odd,  1.  Thai 
there  was  nothing  in  tbe  devise  of  the  Bayard  and  Provoost  farms,  or  of  the 
islands,  which  could  suspend  the  absolute  power  of  alienation,  as  to  either, 
for  more  than  two  lives  in  being  at  the  death  of  the  testator. 

2.  That  neither  the  requisition  in  tbe  will  that  J.  H.  Jun.,  on  making  the  ele<^ 
tion.  should  leave  the  Bayard  farm  to  his  mother  and  sisters,  so  long  as  they 
should  remain  single,  nor  the  direction  in  the  codicil  that,  on  making  such 
election,  ho  should  execute  a  deed  of  said  farm  to  his  sisters,  subject  to  the 
use  and  occupation  thereof  by  them  and  their  mother,  and  the  survivors,  sib 
long  as  they  should  remain  unmarried,  would  effect  a  suspension  of  the 
power  of  alienation  at  all,  within  the  meaning  of  the  statute. 

d.  That  J.  H.  jun.  took  a  present  fee  in  the  Bayard  fhrm,  with  a  restriction  as 
to  selling  it  until  he  should  attain  the  age  of  25  years,  determinable  on  his 
electing,  at  the  death  of  £.  D.  H.  to  remove  to  Hunter's  Island,  or — on  his 
refhsal  or  omission  to  do  that — at  his  death,  if  he  should  leave  no  lawful 
issue  then  living. 

4.  That  be  could  sell  the  farm,  on  his  attaining  the  requisite  age,  and  give  * 
tifle  for  it,  defeasible  only  upon  his  dying  without  lawftil  issue. 

5.  That  he,  upon  the  death  of  £.  D.  H.,  on  his  electing  to  remove  to  Hunter's 
Island  and  execUtiag  a  deed  to  his  sisters,  for  the  Bayard  farm,  would  take 
a  fee,  subject  to  the  privilege  to  them  and  their  mother  mentioned  in  the 
codicil,  in  the  two  islands  and  the  Provoost  fhrm,  determinable  in  fkvor  of 
the  granddaughters,  on  his  dying  without  leaving  lawful  issile. 

6.  That  upon  J.  H.  jun.  acquiring  ihe  fee  he  could  dispose  of  the  property,  and 
confer  a  title  therefor,  subject  to  be  defeated  only  upon  the  specified  con> 
tiDgency. 

A  devise  of  lands  to  E.  D.  It.  for  life,  then  to  J.  H.  jnn.  in  fee,  and  upon  his 
dying  without  leaving  lawfhl  issue  at  the  time  of  his  death,  over  to  his  three 
siaien,  in  fee,  is  not  too  remote ;  the  power  of  alienation  not  being  sna- 
pended  by  the  lives  of  the  children  of  J.  H.  jnn. 

The  statute  has  reference  to  the  lives  the  continuance  of  which  actually  sua- 
pend  the  power. 

A.  cospenslon  of  the  power  of  alienation,  resulting  simply  fW>m  minority,  Is 
not  nchtt  is  contemplated  by  the  statute. 
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A  charge  apon  the  income  of  the  testator's  estate,  for  the  education  of  hiar 
grandchildren,  is  not  void  as  illegally  suspending  the  power  of  alienation  of 
the  real  cstatCi  and  the  absolute  ownership  of  the  personal  property. 

The  complaint  in  this  cause  was  filed  by  Elias  Desbrosscs 
Hanter,  individually,  and  as  executor  of  tbe  last  will  and  testa- 
ment of  John  Hunter,  late  of  Hunter's  Island  in  the  county  of 
Westchester,  deceased,  against  the  defendants  John  Hunter,  jtm. 
Elizabeth  17.  Hunter,  Ann  M.  Hunter,  Adele  Hunter  and  Elias 
D.  Hunter,  jun.  for  a  construction  of  the  will  of  the  testator, 
and  of.  sundry  deeds  upon  which  his  title  depended.  The  com- 
plaint alleged  that  the  testator  died  on  the  12th  of  September, 
1852,  haying  in  his  lifetime  and  on  or  about  the  8th  of  May, 
1852,  duly  made  and  published  his  last  will  and  testament,  in 
due  form  of  law  to  pass  real  estate,  by  which  be  devised  and 
directed  as  follows : 

^^First.  I  direct  my  just  debts  arid  funeral  expenses  to  be 
paid  out  of  my  personal  estate.  Second.  I  give,  devise  and 
bequeath  unto  my  son  Elias  Desbrosses  Hunter,  his  heirs  and 
assigns  forever,  all  my  land  in  great  lot  forty-one  (41)  of  the 
Hardenburgh  patent  in  Delaware  county:  my  lot  number 
eleven  (11)  in  the  town  of  Mamaksiting  in  Sullivan  county :  my 
house  and  lot  of  ground  in  Batavia-street  or  lane  in  the  city  of 
New- York :  my  two  houses  and  lots  of  ground  in  Cherry-street 
in  said  city :  my  two  houses  and  lots  of  ground  in  Water-street 
in  said  city :  and  my  store  arid  lot  of  ground  in  Front-street  in 
said  dtj :  which  property  formerly  belonged  to  my  wife  and 
has  been  in  the  possession  of  my^  said  son  for  many  years.  And 
I  also  give,  devise  and  bequeath  unto  my  said  son,  for  and  during 
his  natural  life,  the  use,  possession,  income  and  profits  of  th6 
tesidue  of  my  estate,  real  and  personal,  not  hereinafter  other  - 
wise  expressly  disposed  of.  Third.  Having  given  unto  m^ 
grandson  John  Hunter,  my  land  in  great  lots  numbers  four  (4) 
and  five  (5)  of  the  Hardenburgh  patent,  lying  in  the  county  of 
Sullivan,  by  deed  of  fee  simple,  I  do  hereby  ratify  and  confirm 
forever  my  said  gift  and  deed  to  him :  arid  I  give  and  devise 
unto  my  said  grandson^  his  heirs  and  assigns  forever,  all  my 
other  lands  in  that  county,  except  the  premises  above  devised  to 
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By  said  son.  And  I  also  give  and  devise  unto  my  said  grand- 
son, John  Hunter  and  his  heirs,  my  farm  on  Throgs  Neck,  in 
Westchester  county,  known  as  the  Bayard  farm,  with  the  huild- 
ings  and  appurtenances  thereof,  upon  condition  however  that  he 
shall  not  sell  or  dispose  of  this  farm,  until  ho  shall  have  ob- 
tained the  age  of  twenty-five  years.  Fourth.  Upon  the  decease 
of  my  said  son,  and  within  forty  days  thereafter,  it  is  my  de- 
sire that  my  said  grandson  John  Hunter,  shall  have  his  election 
either  to  remain  in  the  occupation  of  the  Bayard  farm,  or  to  re- 
move to  Hunter's  Island,  where  I  now  reside :  and  in  case  he  * 
should  elect  to  remove  to  Hunter's  Island,  that  he  will  lease  to 
his  mother  and  his  threei  sisters,  Elizabeth,  Ann  and  Adele,  the 
Bayard  farm  with  its  cottage,  for  their  residence,  free  of  rent  as 
long  as  they  shall  remain  single,  and  desire  to  occupy  the  same. 
In  the  event  of  my  said  grandson  electing  to  remove  to  Hunter's 
Island,  and  providing  a  residence  for  his  mother  and  sisters  as 
aforesaid,  in  accordance  with  my  wishes,  then  I  give  and  devise 
unto  my  said  grandson,  John  Hunter,  his  heirs  and  assigns  for- 
ever. Hunter's  Island  aforesaid,  Hart  Island  and  the  Provoost 
farm,  all  in  the  said  town  of  Pelham,  with  the  buildings  and  ap- 
purtenances thereto  belonging,  from  and  after  the  death  of  my 
said  son :  and  also  a  right  of  way  with  cattle  and  teams  over  the 
lane  now  used  by  me  across  my  farm  commonly  called  and  known 
as  the  Sackett  farm,  situated  in  the  said  town  of  Pelham,  op* 
posite  Hunter's  Island  and  between  the  farms  of  Mr.  Thatcher 
and  Elbert  Boosevelt,  and  also  a  right  of  way  from  the  said 
lane,  through  the  woods  of  said  Sackett  farm,  to  and  from  the 
said  Provoost  farm.  But  in  case  my  said  grandson  should  sur- 
vive his  said  father  and  omit  to  make  his  election  as  aforesaid, 
then  I  onfcr  and  direct  my  executors  hereinafter  named,  and  the 
survivor  of  them  at  their  or  his  discretion,  to  sell  and  dispose  of 
in  fee  simple,  the  said  Hunter's  Island,  Hart  Island  and  Pro- 
voost farm,  with  the  right  of  way  across  and  through  the  Sackett 
farm  as  aforesaid,  at  public  or  private  sale  for  cash,  or  on  credit, 
as  may  be  deemed  best ;  and  upon  making  such  sale,  or  sales, 
and  receiving  the  purchase  money  or  security  for  the  same,  I 
aaihorifle  and  empower  my  said  executors  and  the  survivor  of 
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them  to  execute  and  deliver  to  the  purchaser  or  purchasers 
thereof  good  and  valid  deeds  of  conveyance  for  the  same,  in  due 
form  of  law.  And  the  net  proceeds  of  such  sales  I  direct  to  be 
divided  into  two  equal  parts,  which  I  dispose  of  as  follows  :  One 
equal  part  thereof  I  give  and  bequeath  unto  my  said  grandson 
John  Hunter,  absolutely  forever;  and  the  other  equal  parti 
give  and  bequeath  unto  his  said  three  sisters,  Elizabeth,  Ann 
and  Adele,  and  their  legal  representatives,  share  and  share  alike, 
forever.  But  should  my  said  grandson  die  before  his  said 
father,  leaving  lawful  issue,  then  on  the  death  of  my  said  son,  I 
direct  my  said  executors  to  sell  the  said  Hunter's  Island,  Hart 
Island  and  Frovoost  farm,  with  the  right  of  way  as  aforesaid ; 
and  the  proceeds  thereof  I  give  and  bequeath  as  follows :  One- 
fourth  part  thereof  to  the  issue  of  my  said  grandson,  and  one- 
fourth  part  thereof  to  each  of  my  said  grand  daughters. or  their 
legal  representatives  absolutely,  forever.  And  in  case  my  said 
grandson  should  die  before  his  said  father,  leaving  no  issue  him 
surviving,  then  upon  the  death  of  my  said  son  I  give  and  devise 
the  said  Hunter's  Island,  Hart  Island  and  Provoost  farm,  with 
tfhe  said  right  of  way,  to  my  said  three  granddaughters,  Elisa- 
beth, Ann  and  Adele,  equally  in  fee.  Fifth.  1  give  and  devise 
Bnto  my  said  granddaughters  Elizabeth  D.  Hunter,  Ann  M. 
Hunter  and  Adele  Hunter,  all  my  lands  in  great  lot  number 
twenty-five  (25)  in  the  Hardenburgh  patent  lying  in  the  county 
of  Greene,  and  all  my  other  lands  in  the  said  county  of  Greene, 
from  and  after  the  death  of  my  said  son,  share  and  share  alike 
forever.  And  also  my  said  Sackett  farm  from  and  after  the 
death  of  my  said  son,  to  be  divided  into  three  parts  as  follows : 
the  first  part  being  all  that  portion  of  said  &rm  lying  between 
the  creek  on  the  southerly  side,  the  &rm  of  Mr.  ThatAer  on  the 
westerly  side,  my  Provoost  fiurm  on  the  northerly  side,  and  a 
straight  line  to  be  run  from  the  said  creek  up  to  and  through 
the  center  of  the  lane  leading  through  said  Sacbftti  fiirm  to  the 
said  Provoost  farm,  containing  by  estimation  fifty ^fteres  of  land, 
I  give  and  devise  to  my  said  granddaughter  Ann  M.  Hunter,  her 
heirs  and  assigns  forever,  from  and  after  the  death  of  my  said 
^on,  subject  to  the  right  of  way  as  aforesaid.    AJl  that  porftm 
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of  said  Sackett  &nD,  containing  by  estimation  fifty  acres,  and 
lying  between  the  easterly  line  of  the  piece  hereby  devised  to 
my  said  granddaughter  Ann,  and  a  straight  line  to  be  rnn  north- 
erly and  sontherly  through  the  said  Sackett  farm,  from  the  said 
creek  to  the  ProTOOSt  farm,  so  as  to  divide  the  residue  of  said 
Sackett  farm  into  two  equal  parts,  I  give  and  devise  to  my  said 
granddaughter  Elizabeth  D.  Hunter,  her  heirs  and  assigns  for- 
ever, from  and  after  the  deftth  of  my  said  son,  subject  to  the 
right  of  way  as  aforesaid.  And  all  that  portion  of  my  said 
Sackett  farm  lying  between  the  easterly  line  of  the  piece  hereby 
devised  to  my  said  granddaughter  Elizabeth,  and  the  farm  or 
land  of  Elbert  Roosevelt,  containing  by  estimation  fifty  acres,  I 
give  and  devise  to  my  said  granddaughter  Adele  Hunter,  her 
heirs  and  assigns  forever,  from  and  after  the  death  of  my  said 
son.  In  case  any  of  my  granddaughters  should  die  before  the 
termination  of  the  life  estate  of  my  said  son,  leaving  lawful  issue 
or  lineal  descendants  her  surviving,  then  I  give  and  devise  to 
sueh  lawful  issue  or  lineal  descendants,  the  same  share  which 
the  mother  would  have  taken  if  she  had  lived.  And  in  case  any 
of  my  said  granddaughters  should  die  without  leaving  lawful 
issue  or  lineal  descendants,  then  the  share  of  the  one  so  dying 
shall  be  divided  equally  between  her  surviving  sisters  and  the 
issue  of  such  of  them  as  may  then  be  dead.  Sixth.  I  give  and 
devise  to  my  said  granddaughter  Elizabeth  D.  Hunter,  in  fee 
from  and  after  the  death  of  my  said  son,  my  house  and  lot  num- 
ber seventy-two,  (72,)  Walker-street,  in  the  city  of  New- York, 
purchased  from  the  estate  of  the  late  Peter  Jay  M unro.  In  case 
the  said  Elisabeth  should  die  before  the  termination  of  the  life 
estate  of  my  said  son,  leaving  lawful  issue  or  lineal  descendants 
her  surviving,  then  I  give  and  devise  the  said  house  and  lot  to  such 
lawful  issue  or  lineal  descendants.  But  should  the  said  Elizabeth 
die  before  the  termination  of  such  life  estate,  leaving  no  issue  or 
lineal  descendants  her  surviving,  then  I  give  and  devise  the  said 
hoase  and  lot,  after  the  death  of  my  said  son,  unto  my  grand- 
daughters Ann  and  Adele,  or  such  of  them  as  shall  be  living  at 
the  death  of  my  said  son,  and  the  issue  of  such  of  them  as  may 
Aen  be  dead.  Seventh.  I  give  and  devise  to  my  said  grand- 
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daughter,  Ann  M.  Hunter,  in  fee,  from  and  after  the  death  of 
'  my  said  son,  my  house  and  lot  number  seventy-four  (74)  Waljcer- 
street  in  the  city  of  New- York,  purchased  from  the  estate  of  the 
late  Peter  Jay  Munro.  In  case  the  said  Ann  should  die  befwe 
the  termination  of  the  life  estate  of  my  said  son,  leaving  lawful 
issue  or  lineal  descendants  her  surviving,  then  I  give  and  devise 
the  said  house  and  lot  to  suph  lawful  issue,  or  lineal  descendants. 
But  should  the  said  Ann  die  before  the  termination  of  such  life 
estate,  leaving  no  issue  or  lineal  descendants  her  surviving,  then 
I  give  and  devise  the  said  house  and  lot,  after  the  death  of  my 
said  son,  unto  my  granddaughters  Elizabeth  and  Adele,  or  such 
of  them  as  shall  be  living  at  the  death  of  my  said  son,  and  the 
issue  of  such  of  them  as  may  then  be  dead.  Eighth.  I  give 
and  devise  unto  my  said  granddaughter  Adele  Hunter,  in  fee 
from  and  after  the  death  of  my  said  son,  two  of  my  houses 
and  lots  in  Elm-street,  in  the  city  of  New-Tork,  described  in  a 
conveyance  to  me  therefor,  as  numbers  eighty-five  (85)  and 
ninety-one  (91).  In  case  the  said  Adele  should  die  before  the 
termination  of  the  life  estate  of  my  said  son,  leaving  lawful  issue 
or  lineal  descendants  her  surviving,  then  I  give  and  devise  the 
said  houses  and  lots  to  such  lawful  issue  or  lineal  descendants. 
But  should  the  said  Adele  die  before  the  termination  of  such  life 
estate,  leaving  no  issue  or  lineal  descendants  her  surviving,  then 
I  give  and  devise  the  said  houses  and  lots,  after  the  death  of  my 
said  son,  unto  my  granddaughters  Elizabeth  and  Ann,  or  such 
of  them  as  shall  be  living  at  the  death  of  my  said  son,  and  the 
issue  of  such  of  them  as  may  then  be  dead.  Ninth,  1  give  and 
bequeath  unto  my  said  grandson  John  Hunter,  all  my  stock  in 
the  Westchester  County  Bank,  all  my  stock  in  the  Tannera' 
Bank  at  Gatskill,  and  all  such  bonds  and  mortgages  and  other 
securities  and  moneys  which  may  be  in  the  hands  of  my  friend 
James  Powers,  Esquire,  at  the  time  of  my  decease ;  subject^ 
however,  to  the  payment  of  the  legacies  hereinafter  given  to 
his  sisters,  and  subject  also  to  such  costs  and  charges  as  may 
exist  against  the  same.  And  I  do  also  hereby  ratify  and  con- 
firm the  gift  heretofore  made  by  me  to  my  said  grandson,  of  a 
certain  b<md  and  mcnrtgage  upon  lands  in  Newtown,  Queeiu 
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county,  executed  by  my  brother  Robert  R.  Hunter,  unto  mb. 
To  bare  and  to  hold  the  said  bond  and  mortgage  ^ith  the  moneys 
due  and  to  grow  due  thereon,  unto  my  said  grandBon,  for  bis  own 
use  absolutely  forever.  Tenth.  I  giv^  and  devise  all  the  lands 
I  own  throughout  the  State  purchased  at  tax  sales,  or  obtained 
from  my  brother  Robert  R.  Hunter,  or  from  the  assignees  of 
John  Kiersted,  except  my  lands  in  the  county  of  Sullivan,  unto 
my  said  granddaughters,  Elizabeth,  Ann  and  Adele,  share  and 
abate  alike,  forever ;  which  lands  I  hereby  authorize  and  em- 
power my  executors,  or  whoever  shall  execute  this  will,  to  sell  at 
public  or  pnvate  sale,  in  their  or  his  discretion,  and  to  execute 
good  and  valid  deeds  of  conveyance  for  the  same :  and  to  invest 
the  proceeds  of  such  sales  on  bond  and  mortgage,  on  unincum- 
bered real  estate  of  double  the  value  of  the  sum  so  invested,  for 
the  benefit  of  my  said  granddaughters.  Eleventh,  I  give  and 
bequeath  unto  my  said  granddaughters,  Elizabeth,  Ann  and 
Adele,  each  the  sum  of  twenty  thousand  dollars,  and  I  direct  the 
same  to  b^  paid  to  them  immediately  after  my  decease,  out  of 
my  personal  estate.  Twelfth.  I  give  and  bequeath  unto  my  said 
grandson  John  Huilter,  from  and  after  the  decease  of  my  said 
son,  all  my  plate,  books,  and  pictures,  household  furniture,  horses, 
carriages,  harness,  farming  utensils  and  stock,  on  my  farms. 
Thirteenth.  I  give  and  devise  unto  Mary  Mills,  now  residing  with 
me,  the  use  and  enjoyment  of  the  island,  formerly  called  Hog 
Island,  purchased  by  me  from  Captain  Sheffield,  and  of  the  land 
purchased  by  me  from  Elbert  Roosevelt,  contiguous  thereto,  up 
to  the  post  road,  as  long  as  she  shall  remain  unmarried,  and  upon 
ber  death  or  marriage,  I  give  and  devise  the  same  unto  my 
grandson,  John  Hunter,  forever.  Fourteenth.  I  give  and  be- 
queath unto  the  said  Mary  Mills,  an  annuity  of  three  hundred 
dollars  a  year,  as  long  as  she  shall  remain  unmarried ;  and  I  di- 
rect the  same  to  be  paid  to  hefr  in  half-yearly  payments  of  fllfiO 
each,  out  of  the  income  of  my  personal  estate,  any  thing  hereifi-* 
before  contained  to  the  contrary  notwithstanding.  Fifteenth.  It 
is  tty  will  that  all  my  grandchildren  be  liberally  educated.  I 
do  therefore  direct  my  executors,  or  whoever  shall  ezeciite  tbitf 
nilli  to  bare  ikem  educated  in  the  best  mtoneT)  out  of  the  income 


36  GASES  IK  THE  SUPBEME  COURT. 

Hunter  v.  Hunter. 

of  my  estate ;  and  I  do  hereby  charge  the  expenses  thereof  upoa 
aach  income,  any  thing  herein  before  contained,  to  the  contrary 
notwithstanding.  Sixteenih.  I  do  hereby  authorize  and  em- 
power my  ezecators  or  whoever  shall  execute  this  will,  to  sell 
and  dispose  of  my  bank  and  other  stocks,  as  he  or  they  may 
think  proper,  and  in  case  of  a. sale  of  any  part  thereof,  I  direct 
the  proceeds  of  the  stock  so  sold,  to  be  immediately  invested 
Hpon  bond  and  mortgage,  on  unincumbered  real  estate,  of  double 
the  value  of  the  sum  invested,  for  the  benefit  of  the  legatees 
thereof,  under  this  my  will.  Seventeenth.  All  the  rest,  residue 
and  remainder  of  my  real  estate^  not  hereinbefore  otherwise  dis- 
posed of,  I  give  and  devise  to  my  said  grandson,  John  Hunter, 
subject  to  the  life  estate  of  his  father,  in  fee  simple  forever^ 
And  in  case  he  should  die  before  the  termination  of  his  father's 
life  estate,  leaving  lawful  issue,  or  lineal  descendants  him  sur- 
viving, then  I  give  and  devise  the  said  residue  of  my  real  estate^ 
from  and  after  the  death  of  my  son,  unto  such  lawful  issue  or 
lineal  descendants.  But  should  my  said  grandson  die  before  the 
termination  of  said  life  estate,  leaving  no  lawful  issue  or  lineal 
descendants  him  surviving,  then  I  give  and  devise  the  said  resi- 
due of  my  real  estate  unto  my  said  three  granddaughters  and  the 
issue  of  such  of  them  as  may  then  be  deadj  in  representation  of 
its  deceased  parent,  share  and  share  alike^  forever.  Eighteenth, 
All  the  rest,  residue  and  remainder  of  my  personal  estate  not 
hereinbefore  otherwise  disposed  of,  I  give  and  bequeath  unto  my 
said  grandson  and  granddaughters  or  their  legal  representatives^ 
from  and  after  the  death  of  my  said  son,  equally,  share  and 
share  alike,  forever.  Nineteenth.  I  hereby  nominate,  constitute 
and  appoint  my  son  Elias  Desbrosses  Hunter,  and  my  said  grand- 
son John  Hunter,  the  executors  of  this  my  will ;  and  in  case  the 
said  John  Hunter  should  die  before  his  father,  then  I  appoint 
my  said  granddaughter  Elisabeth  D.  Hunter  as  an  executrix  of 
this  my  will,  in  his  place.  Twentieth,  I  direct  and  request  my 
said  son  to  pay  all  taxes  and  assessments,  which  may  from  time  to 
time  be  imposed  upon  the  real  and  personal  estate,  the  use  of  which 
I  have  given  to  him  during  his  natural  life.  And  inasmuch  as 
my  son  is  the  natural  guardian  of  his  children,  it  is  my  will  and 
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desire  th«t  he,  as  ny  i6zecntor,  should  continue  and  he  during 
their  respective  minorities  the  trustee  of  the  estates  and  inter* 
«8t8  which  I  have  given  unto  my  said  grandson  and  grand- 
daughters. Twenty^first  Whereas  many  contracts  for  the  sale 
of  portions  of  my  real  estate  may  be  made  by  me  in  my  lifetime, 
and  remain  unperformed  at  my  decease,  I  do  therefore  authorise 
and  empower  my  executors  or  whoever  shall  execute  my  will,  to 
carry  such  Contracts  into  effect,  and  perform  the  conditions 
thereof  as  fully  ato  I  could  do  if  living ;  and  to  execute  and  de^ 
liver  to  the  persons  with  whom  such  contracts  have  been  made 
by  m^  good  and  siifficient  deeds  for  such  lands  and  premises; 
And  the  proceeds  of  such  contracts  and  sales  shall  b6  invested 
by  my  executors  or  whoever  shall  execute  my  will,  on  bond  and 
mortgage  for  the  benefit  of  the  devisees  thereof,  under  this  my 
will,  in  the  same  manner  as  other  investmeiits  are  hereinbefore 
directed  to  be  made.  TtpetUy-secontk  I  do  hereby  authorise 
and  empower  my  executors,  or  whoever  shall  execute  this  will, 
to  lease  or  sell  such  wild  lands,  as  he  or  they  may  in  their  or  his 
discretion  think  proper^  and  to  execute  good  and  sufficient  de^6 
therefor,  and  to  invest  the  proceeds  of  such  sales  oA  bond  and 
mortgage,  for  the  benefit  of  the  devisees  thereof,  under  tiiis  my 
will,  in  the  same  manner  and  with  the  like  securities  as  other  in« 
vestments  are  hereinbefore  directed  to  be  m^e;'' 

The  complaint  then  alleged  th^  making  of  a  codicil  to  this 
will,  by  the  testator,  on  the  8th  of  September,  1852^  as  follows : 
**  Whereas  I  have  in  my  said  last  will  and  testament,  given  to 
my  grancbon,  John  Hunter,  his  election  in  a  certain  contingency, 
either  to  remain  in  the  occupation  of  the  Bayard  farm  or  to  re^- 
move  to  Hunter's  Island,  where  I  now  reside.  Now,  therlBforC) 
in  case  my  sud  grandson,  John  Hunter,  shall  make  his  election 
on  the  happening  of  the  contingency  aforesaid)  to  remove  to 
Hunter's  Island,  then  I  order  and  direct  my  said  grandson^  John 
Hunter^  to  execute  to  his  sisters,  Elisabeth  Jk  Hunter,  Ann  M^ 
Hunter  and  Adele  Hunter^  a  conveyance  in  fee  simple  of  the  said 
Bayard  farm^  with  its  f^purtenances>  subject  to  the  use  and  oc- 
eupatioti  thereof  by  his  mother  and  his  said  sisters  so  long  as 
Ihsj respectively  remain  single  and  unmarried;  and  if  any  of 
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tiiem  are  then  dead  ormarried,  then  Biibject  to  the  use  and  oc* 
enpation  thereof  by  the  sarvirors  or  residue  of  them  so  long  as 
they  respectively  remain  eiogle  and  unmarried — ^the  survivor  or 
survivors  to  remain  in  and  have  the  use  and  oecupation  thereof 
Bo  long  as  they  respectively  remain  single  and  unmarried.  And 
vhereas  I  have  in  my  said  last  will  and  testament^  devised  large 
real  estate  to  my  said  grandson,  John  Hunter,  now  therefore,  in 
ease  the  said  John  Hunter,  (my  grandson,)  shall  die  without 
Maving  any  lawful  children  or  descendants  at  the  time  of  his 
death,  I  give,  devise  and  bequeath  all  and  every  part  and  portion 
of  said  real  estates  to  my  said  granddaughters,  Elizabeth  D. 
Hunter,  Ann  M.  Hunter  and  Adcle  Hunter,  their  heirs  and 
assigns  forever.  And  whereas  I  have  in  the  twenty-first  clause 
or  section  of  my  said  last  will  and  testament,  conferred  certain 
powers  and  imposed  certain  duties  upon  my  executors,  or  the 
person  or  persons  executing  my  will,  in  regard  to  certain  con* 
tracts  for  the  sale  of  portions  of  my  real  estate,  and  the  pro- 
eeeds  and  investment  of  the  avails  thereof: — Now  therefore,  I 
desire  to  make  the  subjects  of  that  clause  or  section,  and  the 
powers  and  duties  of  the  persons  executing  my  will  in  relation 
thereto,  more  clear  and  comprehensive ;  and  I  desire  to  embrace, 
and  do  hereby  include  within  the  operation  of  that  clause  or  sec^ 
tion,  all  contracts  for  the  sale  of  portions  of  my  real  estate^ 
whether  made  before  or  after  the  date  and  execution  of  said  will, 
or  before  or  after  (at  any  time  during  my  life)  the  date  and  exe^ 
ention  of  this  codicil  thereto,  and  I  desire*  to  confer  and  impose, 
and  do  hereby  confer  and  impose,  the  same  powers  and  duties  in 
relation  thereto  upon  the  survivor  or  stirvivors  of  my  executors 
that  I  have  therein  conferred  or  imposed  upon  my  executors,  or 
whoever  shall  execute  my  will.  And  whereas  some  or  all  of 
said  contracts  do  or  may  embrace  covenants  or  conditions  in  re- 
gard to  said  lands,  on  my  part  to  be  fulfilled,  performed  and 
kept,  now  therefore,  I  desire  and  direct  my  said  executors,  or  the 
survivor  or  survivors  <^  them,  or  whoever  may  execute  my  said 
iriU  and  tiiis  oodieil,  to  fidfill,  perform  and  keep  such  covenants 
Md  eonditions,  so  far  as  it  may  be  lawful  for  them  to  do  so  in 
their  said  ohasracter  of  executors  or  persons  exeeoting  my  will> 
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tad  80  far  as  it  may  be  lawful  and  proper  for  them  as  soeh  as* 
eontors  or  p^sons  executing  my  will  to  do  so,  to  insert  in  tke 
iDBtniments  and  conveyances  to  be  executed  by  them  the  neces- 
sary eovenants  and  conditions  to  carry  ont  and  effectuate  the  said 
eontraets,  and  the  oo?enants,  conditions  and  provisions  thereof^ 
and  so  far  as  it  may  be  lawful  and  proper  for  them  to  do  so  in  the 
character  aforesaid,  and  without  incurring  personal  liability  in 
that  behalf,  to  bind  ray  estate  and  assets  to  the  performance  and 
execution  of  such  covenants  and  conditions — ^intending  hereby  to 
confer  upon  them  full  power  and  authority  to  execute  and  carry 
ont  said  contracts  in  the  same  manner,  and  to  th^  same  extent,. 
as  I  might,  could  or  ought  to  do  if  living.  And  whereas  I  have 
heretofore  paid,  or  agreed  to  pay,  and  am  or  herea(tor  may  be 
liable  to  pay,  certain  costs,  counsel  fees  and  expenses  in  es- 
tablishing or  defending  the  line  between  the  Hardenburgh  patent 
and  the  Rochester  patent,  and  also  in  establishing  or  defending 
ray  title  to  great  lots  Nos.  4  and  5  in  the  Hardenburgh  patent, 
in  and  by  my  said  will  devised  to  my  said  grandson,  John  Hunter^ 
BOW  therefore,  it  is  my  will  and  intention,  and  I  do  hereby  ordor 
and  direct  that  my  said  grandson,  John  Hunter,  shall  be  liable 
for  and  pay  all  of  said  costs,  counsel  fees  and  expenses  for  whi^ 
I  am  or  hereafter  may  be  so  liable  for  as  aforesaid,  and  also  all 
such  as  I  have  heretofore  paid  or  may  hereafter  pay,  or  become 
obligated  to  pay  in  ray  lifetime." 

The  complaint  then  alleged  that  om  the  26th  day  of  Septem- 
ber, 1852,  the  said  will  and  codicil  were  duly  admitted  to  probate, 
and  proved  and  recorded  as  a  will,  both  of  real  and  personal 
property,  before  the  surrogate  of  the  county  of  Westchester, 
whare  the  said  John  Hunter  resided,  at  the  time  of  his  death, 
and  at  the  same  time  letters  testamentary  thereon  were  granted 
to  the  plaintiff  alone,  the  ether  executor  named  therein,  to  wit^ 
J<Aa  Hunter,  jun.  then  and  still  being  under  the  age  of  twenty- 
one  years.  And  the  plaintiff  further  stated  that  the  said  John 
Hunter,  deceased,  at  the  time  of  his  death,  died  without  leaving 
any  widow,  and  wil&out  leaving  any  next  of  kin  or  heirs  at  law 
him  surviving,  except  the  plaintiff,  Blias  D.  Hunter,  who  is  tha 
sen  of  tlM  said  ifioL  Hunter,  deceased,    And  the  plaintif  fur- 
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thtr  stated  that  varioas  qaestions  had  arisen  as  to  the  validity 
and  as  to  the  true  intent,  meaning  and  construction  of  yarious 
devises,  bequests  and  provisions  contained  in  the  said  mrill  and 
codicil,  and  as  to  the  legal  effect  thereof,  and  as  to  the  disposi- 
tion uid  appropriation  of  the  property  of  the  said  John  Hunter 
in  pursuance  thereof,  and  as  to  the  nature  and  extent  of  the  in- 
terest and  estate  of  the  said  John  Hunter,  in  the  property  and 
moneys  therein  devised,  bequeathed  and  disposed  of,  and  as  to 
the  personal  estate  and  assets,  which,  under  the  provisions  of 
said  will,  should  go  upon  the  inventory  of,  and  be  accounted  and 
estimated  as  part  of  the  personal  estate  and  assets  of  the  said 
John  Hunter,  deceased,  and  that  the  plaintiff,  both  in  his  indi- 
vidual and  f  epreseutative  capacity  as  executor  of  the  last  will  and 
testament  of  the  said  John  Hunter,  deceased,  was  embarrassed  in 
the  execution  of  his  duty  and  apprehensive  :^hat  he  might  make 
mistakes  and  incur  hazard  and  responsibility  in  the  disposition 
of  the  property  under  said  will  and  codicil,  and  the  plaintiff  be- 
lieved and  charged  that  it  was  important  and  necessary  that  said 
questions  should  be  judicially  determined,  and  said  provisions, 
devises  and  bequests  receive  a  judicial  construction,  and  that  all 
parties  interested,  so  far  as  the  plaintiff  had  been  enabled  to 
ascertain,  were  willing  and  desirous  to  have  the  same  construed 
and  determined  by  the  judgment  of  this  court  without  delay,  and 
that  the  interest  of  all  parties  required  that  the  same  should  be 
done.  And  the  plaintiff  further  stated  that  the  said  John  Hun- 
ter, at  the  time  of  his  death,  was  seised  and  possessed  in  his  own 
right,  and  in  that  of  his  wife,  of  large  real  and  personal  estates, 
the  same  or  a  part  thereof  lying  and  being  in  several  counties 
in  this  state,  and  among  others  in  the  counties  of  Westchester, 
Albany,  Broome,  Cattaraugus,  Chautauque,  Chemung,  Chenan- 
go^ Clinton,  Cortland,  Delaware,  Essex,  Franklin,  Fulton, 
Greene,  Hamilton,  Herkimer,  Jefferson,  Lewis,  Madison,  Monroe, 
Niagara,  Oneida,  Onondaga,  Orange,  Ontario,  Otsego,  Oswego, 
Bensselaer,  Richmond,  Rockland,  Schoharie,  Saratoga,  Seneca, 
Steuben,  Sullivan,  Tioga,  Ulster,  Warren,  Washington,  Wayne, 
and  Yates,  in  the  state  of  New-York.  The  plaintiff  further 
stated  th»t  hf»  w  utformed  and  beUeyeA  that  a  question  arose 
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upon  the  legal  effect  and  true  construction  to  be  given  to  the 
second  clause  of  the  said  last  will  and  testament,  which  is  as 
follows,  yiz.  ^'  Second.  I  give,  devise  and  bequeath  unto  my  son 
EHas  Desbrosses  Hunter,  his  heirs  and  assigns  forever,  all  my 
land  in  great  lot  forty-one  (41)  of  the  Hardenburgh  patent  in 
Delaware  county :  my  lot  number  eleven  (11)  in  the  town  of 
Mamakating  in  Sullivan  county :  my  house  and  lot  of  ground  in 
Batavia-street  or  lane  in  the  city  of  New- York :  my  two  houses 
and  lots  of  ground  in  Cherry-street  in  said  city  :  my  two  houses 
and  lots  of  ground  in  Water-street  in  said  city :  and  my  store 
and  lot  of  ground  in  Front-street  in  said  city  :  which  property 
formerly  belonged  to  my  wife  and  has  been  in  the  possession  of 
my  said  son  for  many  years.  And  I  also  give,  devise  and  be- 
queath unto  my  said  son,  for  and  during  his  natural  life,  the  use, 
possession,  income  and  profits  of  the  residue  of  my  estate,  real 
and  personal,  not  hereinafter  otherwise  expressly  disposed  of." 

The  plaintiff  further  stated  that  said  lots  Nos.  41  and  11 
mentioned  in  said  clause  of  the  will,  and  all  the  estate,  right,  title 
and  interest  therein,  formerly  belonged  to  James  Desbrosses,  late 
of  the  city  of  New  York,  deceased,  who  executed  leases  in  per- 
petuity of  portions  thereof,  said  leases  reserving  rents  and  con- 
taining other  covenants  and  conditions  on  the  part  of  the  lessees 
and  their  assigns.  That  on  the  death  of  said  James  Desbrosses, 
intestate,  which  took  place  on  or  about  the  first  day  of  July, 
1807,  the  same  and  all  his  right,  title  and  interest,  passed  by 
the  laws  of  inheritance  and  descent  to  his  two  daughters  and 
only  heirs  at  law,  Charlotte,  the  wife  of  Henry  Overing,  and 
Elizabeth,  the  wife  of  the  said  John  Hunter.  After  which  time 
and  on  or  about  the  12th  day  of  February,  1811,  partition  thereof 
was  duly  made,  between  the  said  Henry  Overing  and  wife,  of  the 
one  part,  and  the  said  John  Hunter  and  wife,  of  the  other  part. 
Subsequent  to  which,  the  parts  and  portions  thereof  assigned 
and  conveyed  to  them  respectively,  have  been  held  and  enjoyed 
by  them  separately  and  severally,  together  with  the  rights  and 
interests  in  said  rents  and  leases  respectively,  whereby  the  said 
John  Hunter  and  wife  became  seised  in  severalty,  (in  right  of 
tiie  said  Elizabeth,)  of  the  southeastern  part  of  said  lot  No.  41, 
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and  also  the  whole  of  said  great  lot  No.  11,  of  the  Hardenburgh 
patent.  After  which  time,  and  on  or  about  the  1st  day  of  May, 
1811,  the  said  John  Hunter  and  Elizabeth  his  wife,  by  a  deed 
of  trust  of  that  date,  conveyed  the  said  premises  and  real  estate 
•and  all  their  right,  title  and  interest  therein  to  Gabriel  Y.  Lud- 
low, of , the  city  of  New- York,  a  copy  of  which  deed  is  here  given. 
"  This  indenture,  made  the  first  day  of  May,  in  the  year  of  our 
Lord  one  thousand  eight  hundred  and  eleven,  between  John 
Hunter,  of  the  city  of  New- York,  gentleman,  and  Elizabeth  his 
wife,  of  the  first  part,  and  Gabriel  V.  Ludlow  o{  the  same  place, 
counselor  at  law  of  the  second  part.  Whereas  the  said  Elizabeth, 
wife  of  the  said  John  Hunter  was  entitled,  as  one  of  the  daughters 
of  James  Desbrosses,  late  of  the  city  of  New- York,  gentleman, 
deceased,  to  one  equal  moiety  or  half  part  of  all  the  real  estate 
in  the  State  of  New- York,  whereof,  the  said  James  Desbrosses 
died  seised,  which  said  real  estate  has  descended  to  the  said 
Elizabeth  and  her  sister  Charlotte  Overing,  equally  as  heirs  of 
the  said  James  Desbrosses,  part  whereof  has  been  since  divided 
between  them,  and  other  parts  remain  undivided.  And  whereas, 
it  is  the  intention  of  the  said  John  and  Elizabeth  to  revoke  the 
settlement  in  trusts  of  the  same  premises  intended  to  have  been 
created  by  two  several  deeds,  made  by  and  between  the  said 
John  and  Elizabeth,  and  James  McEvers  as  the  mesne  trustee, 
which  said  deeds  were  never  completed  by  delivery,  and  are 
hereby  declared  to  be  revoked  and  canceled,  and  that  a  settle- 
ment of  the  estate,  interest,  right  and  title  of  the  said  Elizabeth 
in  and  to  the  said  real  estate  should  be  now  made  upon  such  par- 
ticular trusts  as  shall  be  declared  in  a  deed  bearing  even  date 
herewith  and  to  be  made  between  the  said  Gabriel  Y.  Ludlow 
of  the  first  part  and  the  said  John  Hunter  of  the  second  part. 
Now  therefore,  this  indenture  witnesseth,  that  the  said  John 
Hunter  and  Elizabeth  his  wife,  for  and  in  consideration  of  the 
sum  of  one  dollar  to  them  in  hand  paid  by  the  said  Gabriel  Y. 
Ludlow,  at  or  before  the  ensealing  and  delivery  hereof,  the 
receipt  whereof  is  hereby  acknowledged,  and  the  said  Gabriel 
Y.  Ludlow,  his  heirs,  executors,  and- administrators  forever  re« 
leased  and  discharged  from  the  same  by  these  presents,  hav0 
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granted,  bargained,  sold,  aliened,  enfeoffed,  conveyed  and  con- 
firmed, and  bj  these  presents  do  grant,  bargain,  sell,  alien,  con- 
vey  and  confirm  unto  the  said  Grabriel  Y.  Lndlow,  all  and  singu- 
lar, her,  the  said  Elizabeth's  share,  right  and  proportion,  whether 
divided  or  undivided,  of  all  the  real  estate  in  the  state  of  New^' 
Tork,  whereof  the  said  James  Desbrosses  died  seised,  and  to 
which  the  said  Elizabeth  is  or  may  be  entitled  as  aforesaid,  with 
the  rights,  members,  hereditaments  and  appurtenances,  subject 
to  such  divisions,  partitions  and  releases  as  may  heretofore  have 
been  made  of  parts  thereof,  by  the  said  John  and  Elizabeth,  and 
the  reversion  and  reversions,  remainder  and  remainders,  rents, 
issues  and  profits  thereof,  and  all  and  singular  the  estate,  right, 
title,  interest,  property,  claim  and  demand  whatsoever,  both  in 
law  and  equity  of  the  said  John  and  Elizabeth,  of,  in  and  to  the 
said  reiki  estate,  and  every  or  any  part  thereof,  iiith  the  appur- 
tenances, or  to  which  the  said  Elizabeth  now  or  hereafter  shall 
or  may  be  any  way  entitled  to  as  one  of  the  heirs  or  devisees  of 
the  said  James  Desbrosses.  To  have  and  to  hold  the  same  unto 
the  said  Gabriel  Y.  Ludlow,  his  heirs  and  assigns^  to  and  for 
the  several  uses,  intents  and  purposes  to  be  hereafter  declared 
as  aforesaid.    In  witness,'^  &c. 

The  complaint  alleged  that  on  the  same  day,  and  immediately 
afterwards,  the  said  Ghibriel  Y.  Ludlow  reconveyed  the  same  and 
all  his  right,  title  and  interest  therein,  by  another  deed  of  trust 
of  that  date,  to  the  said  John  Hunter,  a  copy  of  which  last  men-" 
tioned  deed  is  here  given. 

"  This  indenture,  made  the  first  day  of  May,  A.  D.  1811,  be-^ 
tween  Qabriel  Y.  Ludlow,  of  the  city  of  New-York,  counselor  at 
law^  of  the  first  part^  and  John  Hunter,  of  the  same  place,  gen-» 
tleman,  of  the  second  part.  Whereas  by  a  deed  bearing  even 
date  herewith,  and  made  between  the  said  John  Hunter  and 
Elizabeth  his  wife,  of  the  first  part,  and  Grabriel  Y.  Ludlow  of 
the  sedond  part,  conveying  the  premises  hereinafter  mentioned 
to  the  said  <xabriel  Y.  Ludlow,  for  the  purposes  in  this  deed  ex- 
pressed and  recited.  That  Whei*eas  the  said  Elizabeth,  wife  of 
Ae  said  John  Hunter,  was  entitled,  as  one  of  the  daughters  of 
James  Desbrosses,  late  of  the  city  of  New-Tork,  gentleman,  de* 
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ceased,  to  one  equal  moiety  or  half  part  of  all  the  real  estate  in 
the  state  of  New-York,  whereof  the  said  James  Desbrosses  died 
seised,  which  said  real  estate  has  descended  to  the  said  Elizabeth 
and  her  sister  Charlotte  Overing  equally,  as  heirs  of  the  said 
James  Desbrosseis,  part  whereof  has  been  since  divided  between 
them,  and  other  parts  remain  undivided.  And  whereas,  it  is  the 
intention  of  the  said  John  and  Elizabeth  to  revoke  the  settlement 
in  trust  of  the  same  premises  intended  to  have  been  created  by 
two  several  deeds,  made  by  and  between  the  said  John  and  Eliz- 
abeth and  James  McEvers  as  the  mesne  trustee,  which  said  deeds 
were  never  completed  by  delivery,  and  are  hereby  declared  to  be 
revoked  and  canceled.  And  that  a  settlement  of  the  estate,  in- 
terest, right  and  title  of  the  said  Elizabeth  in  and  to  the  said 
real  estate,  should  be  now  made  upon  such  particular  trusts  as 
shall  be  declared  in  a  deed  bearing  even  date  herewith,  and  to  be 
made  between  the  said  Gabriel  V.  Ludlow  of  the  first  part,  and 
the  said  John  Hunter  of  the  second  part.  Now  therefore  this 
indenture  witnesseth  that  the  said  Gabriel  V.  Ludlow,  in  con- 
sideration of  one  dollar  to  hitn  in  hand  paid  by  the  said  John  Hun- 
tfer,  at  or  before  the  ensealing  and  delivery  of  these  presents, 
the  receipt  whereof  is  hereby  acknowledged,  and  the  said  John 
Hunter,  his  heirs,  executors  and  administrators  therefrom  re- 
kased  and  forever  discharged,  has  granted,  bargained,  sold, 
aliened,  released,  enfeoflFed,  conveyed,  quitclainried  and  confirmed, 
and  by  these  presents  doth  grant,  bargain,  sell,  alien,  release,  en* 
feoff,  convey,  quitclaim  and  absolutely  confirm  unto  the  said  John 
Hunter  all  and  singular  the  estate  conveyed  to  him)  the  said  Ga- 
briel y.  Ludlow,  by  the  aforesaid  deedj  being  all  her,  the  said 
Elizabeth's  share  or  right  whether  divided  or  undivided  of  all  the 
real  estate  in  the  state  of  New-York,  whereof  the  said  James 
Desbrosses  died  seised,  and  to  which  the  said  Elizabeth  was  en- 
titled as  aforesaid.  And  all  and  singular  the  estate,  right,  title, 
interest,  property,  claim  and  demand  whatsoever,  both  in  law 
and  equity  of  the  said  John  Hunter  and  Elizabeth  hisifife,  of,  in 
and  to  the  said^eal  estate  and  every  or  any  part  thereof,  with 
the  appurtenances,  or  to  which  the  said  Elizabeth  then  or  at  any 
time  Uiereafter,  could  or  might  be  any  way  entitled  to  as  one  of 
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the  heirs  or  devisees  of  the  said  James  Desbrosses,  Trith  the 
rights,  members,  hereditaments  and  appurtenances  subject  to 
such  divisions,  partitions  or  releases  as  may  heretofore  have  been 
made  of  any  parts  thereof,  by  the  said  John  and  Elizabeth, 
and  the  reversion  and  reversions,  remainder  and  remainders,' 
rents,  issues  and  profits  thereof  Together  with  all  the  estate, 
right,  title,  interest,  property,  claim  and  demand  of  him  the  said 
Gtibriel  y.  Ludlow,  of)  in  and  to  the  same.  To  have  and  to  hold 
unto  the  said  John  Hunter,  his  heirs  and  assigns,  to  the  uses 
for  the  intent  and  purposes  and  under  and  subject  to  the  several 
powers,  provisions,  limitations,  declarations  and  agreements  here- 
inafter limited,  expressed,  declared  and  contained  of  and  concern- 
ing the  same,  that  is  to  say,  in  trust,  to  and  for  the  use,  benefit 
and  behoof  of  the  said  John  and  Elizabeth  during  their  natural 
lives  and  the  life  of  the  survivor  and  upon  the  death  of  both  of 
tfiem,  in  trust  as  to  the  rents,  issues  and  profits  thereof,  to  and 
for  the  sole  use,  and  benefit  of  Elias  Desbrosses  Hunter,  the 
present  son  of  the  said  John  and  Elizabeth,  until  he  shall  attain 
the  age  of  twenty  one  years,  and  upon  his  attaining  the  age  of 
twenty-one  years  then  to  stand  seised  of  all  the  said  estate,  to  and 
for  the  sole  use  benefit  and  behoof  of  the  said  Elias  Desbrosses 
Hunter,  his  heirs  and  assigns,  in  fee  simple  forever,  without  any 
further  trust  of  and  concerning  the  same.  But  in  case  the  said 
Elias  Desbrosses  Hunter  should  die  before  he  attains  the  age  of 
twenty-one  years  as  aforesaid,  or  before  the  expiration  of  the 
natural  lives  of  the  said  John  and  Elizabeth,  then  in  trust  as  to  all 
the  said  estate  to  and  for  the  said  John  Hunter,  his  heirs  and  as- 
signs, in  fee  simple  forever.  Subject  to  the  right,  title,  and  inter- 
est of  the  said  Elizabeth  as  aforesaid,  for  and  during  her  natural 
life,  if  she  should  be  then  living.  And  it  is  hereby  provided  and 
declared  that  it  shall  and  may  be  lawful  for  the  said  John  Hunter, 
bis  heirs  or  assigns,  or  the  guardian  of  such  heir  or  heirs  being 
minors,  at  any  time  or  times  during  the  continuance  of  this  trust, 
to  make  any  divisions  or  partitions  of  all  and  singular  the  estate, 
lands,  tenements,  hereditaments,  premises  and  appurtenances 
hereinbefore  mentioned,  or  of  any  parts  thereof,  and  upon  such 
divisions  or  partitions  to  make,  sign,  execute  and  deliver  all  such 
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conveyances,  releases  and  assurances  thereof  and  of  every  part  or 
parts  thereof  as  may  he  necessary  and  needful,  and  like  oon- 
reyances  and  assurances  for  his  or  their  parts  to  have,  take  and 
teceive  in  the  name  of  the  said  John  Hunter,  his  heirs  or  assigns, 
or  the  guardians  of  such  minor,  subject  however  as  to  all  such 
Estate  as  shall  be  allotted  to  his  or  their  share,  upon  such  parti^ 
tion  or  division,  to  the  trusts  herein  before  declared  and  ex^ 
pressed.  And  provided  also  that  it  shall  and  may  be  lawful  for 
the  said  John  Hunter,  his  heirs  or  assigns,  or  the  guardians  of 
duch  heir  or  heirs  as  shall  be  minors  at  any  time  or  times  during 
the  continuance  of  the  said  trust,  to  levy  any  fine  or  fines,  and 
to  make  sales,  conveyances  or  leases,  of  all  or  any  part  of 
the  said  estate,  for  such  considerations,  terms,  times,  rents,  pro-> 
yisoes,  conditions,'  covenants  and  clause  of  re-entry,  as  he  or  they 
may  think  proper,  subject  nevertheless  as  to  all  and  singular 
the  considerations,  rents,  issues  and  profits  thereof^  to  t/tc  afore- 
said trusts,  and  provided  that  it  is  hereby  reserved  to  the 
said  John  and  Elizabeth  jointly,  during  their  lives,  and  to  the 
said  John  if  he  survives  his  wife,  in  .writing  to  alter,  revoke  ox^ 
change  all  or  any  of  the  trusts  in  this  deed  contained,  and  pro^ 
vided  further,  that  as  to  all  and  singular  such  part  of  the  said 
estate,  hereditaments  and  premises  as  are  situate  in  the  city  and 
county  of  New- York,  the  said  John  Hunter  shall  have  power  in 
his  lifetime,  with  the  consent  of  the  said  Elizabeth,  to  sell  or 
otherwise  dispose  of  the  same  or  any  part  or  parts  thereof,  in  feel 
simple  forever^  discharged  of  any  of  the  trusts  above  declared,  and 
to  havcy  take  and  retain  the  proceeds  thereof  to  the  use  of  him  the 
said  John  Hunter,  his  executors,  administrators  and  ai^signs,  with- 
out any  account  of  and  conceiving  the  same.  In  witness,*^  &c. 
The  plaintiff  fiUrthei'  alleged  that  portions  of  said  lots,  Nos.  41 
and  11,  were  never  leased  or  sold^  and  were  now  held  and  enjoyed 
under  the  title  of  said  James  Desbrosses^  deceased,  and  under 
said  partition  deeds  between  said  Overing  and  wife,  and  Huntei* 
and  wife,  and  said  deeds  of  trust  from  the  said  Hunter  and  wife 
to  the  said  Crabriel  Y.  Ludlow,  and  from  the  said  Ludlow  to  the 
said  Hunter.  That  other  portions  thereof,  ^which  were  never 
under  lease,  had  been  since  the  said  trust  deeds  to  and  from  said 
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Ladlow  took  effect,  sold  and  conveyed  by  the  said  John  Hunter, 
and  portions  of  the  purchase  money  received  by  the  said  John 
Hunter  in  his  lifetime,  and  other  portions  thereof  still  remaiu 
unpaid.  That  other  portions  of  said  lots  were  leased  in  perpe- 
tuity by  the  said  James  Desbrosses  subject  to  certain  rents, 
covenants  and  conditions,  and  still  remain  subject  to  said  leases, 
the  rents  accruing  under  which  had  been  in  part  paid  to  the  said 
•John  Hunter  in  his  lifetime,  and  a  part  thereof  accrued  in  the 
lifetime  of  the  said  John  Hunter  still  remained  due  and  unpaid. 
That  other  portions  still  thereof  had  been  since  said  trust  deeds 
to  and  from  Ludlow  took  effect,  leased  by  said  John  Hunter  in 
perpetuity,  subject  to  certain  rents,  covenants,  and  conditions, 
and  still  remain  subject  to  said  leases  and,  the  rents  thereof  in 
part  received  by  the  said  John  Hunter  in  his  lifetime,  and  a  part 
thereof  accrued  during  the  lifetime  of  the  said  John  Hunter  stiH 
remain  due  and  unpaid.  That  other  portions  thereof,  thus  leased 
by  the  said  James  Desbrosses  and  the  said  John  Hunter,  have 
been  since  said  trust  deeds  took  effect,  put  under  contract  by 
the  said  John  Hunter  for  the  extinguishment  of  the  said  rents, 
covenants  and  conditions,  and  portions  of  the  consideration  money 
therefor,  in  part  received  by  the  said  John  Hunter,  and  other 
portions  thereof,  falling  due  in  the  lifetime  of  the  said  John 
Hunter,  still  remain  due  and  unpaid.  That  other  portions  there- 
of, including  as  well  lands  so  leased,  as  lands  not  under  leasc^ 
have  been  contracted  to  be  sold  by  the  said  John  Hunter  since 
said  trust  deeds  took  effect,  (but  had  not  been  conveyed,)  and 
portions  of  the  consideration  money  of  said  contracts  had  been 
received  by  the  said  John  Hunter  in  his  lifetime,  and  portions 
thereof  falling  due  in  his  lifetime,  still  remain  due  anfl  unpaid. 
And  the  plaintiff  further  stated  that  his  mother,  Elizabeth,  the 
wife  of  the  said  John  Hunter,  died  on  or  about  the  19th  day  of 
February,  1831,  and  that  the  plaintiff,  Elias  D.  Hunter,  became  21 
years  of  age  on  the  20th  day  of  April,  1821.  That  the  plaintiff 
was  advised  and  believed  that  serious  and  important  questions 
arise  under  said  second  clause  in  said  will,  and  under  said  trust 
deeds  to  and  from  said  Ludlow,  and  call  for  a  judicial  construc- 
tioii  thereofj  an4  that  among  said  questions  were  the  following': 
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(1.)  Whether  by  the  trust  deed  from  Gabriel  V.  Ludlow  to  John 
Hunter,  the  trust  therein  mentioned  terminated  with  the  minor- 
ity of  the  plaintiff,  Elias  D.  Hunter,  and  whether  the  said  Ellas 
I).  Hunter,  on  his  attaining  his  majority  became  seised  in  fee  of 
said  lands,  and  was  entitled  to  the  possession  thereof,  and  to  the 
rents,  issues  and  profits  thereof,  from  and  after  that  period,  and 
whether  the  estate  of  the  said  John  Hunter  is  liable  to  the  plain- 
tiff for  all  rents,  issues  and  profits  received,  or  which  might  have 
been  received  from  the  said  premises  since  the  period  last  afore^ 
said,  with  the  interest,  and  also  for  the  proceeds  of  the  sales  of 
Buch  portions  of  said  premises  as  were  sold  and  conveyed  or 
contracted  to  be  sold  by  him  in  his  lifetime,  and  received  by  the 
said  John  Hunter,  and  also  those  still  remaining  due  and  unpaid. 
(2.)  Whether  under  the  provisions  of  the  said  trust  deed,  the 
sales  of  portions  of  said  premises  by  the  said  John  Hunter  in 
his  lifetime,  and  the  contracts  for  sales  of  other  portions  thereof, 
and  for  the  extinguishment  of  the  rents  of  other  portions  thereof 
constituted  an  alteration,  revocation  or  change  of  all  or  any  of 
the  said  trusts,  and  if  so,  what  is  the  nature  and  effect  of  suck 
alteration,  revocation  or  change.  (3.)  Whether  the  said  John 
Hunter  bad  any,  (and  if  so,  what,)  interest  and  e&tate  in  and  any, 
(and  if  so,  what,)  power  to  dispose  of  the  said  lands  by  his  last 
will  and  testament  as  aforesaid,  or  otherwise,  so  as  to  vest  the 
title  thereto,  and  what  title  in  his  devisee  or  how  otherwise,  or 
whether  the  same  do  not  belong  absolutely  under  the  provisions 
of  said  trust  deeds  to  the  said  plaintiff,  Elias  D.  Hunter. 
(4.)  Whether  in  case  the  said  John  Hunter,  deceased,  had  any 
estate  or  interest  in  said  lands,  in  lots  41  and  11,  or  in  the  rents, 
issues  and  profits  thereof,  the  same  passed  by  the  terms  of  said 
will  to  his  devisee  or  legatee,  and  especially  whether  the  terms 
lands  atid  lots  in  the  second  clause  of  the  second  will,  would  be 
and  are  effectual  to  pass  bis  right,  title  and  interest  therein. 
(5.)  Whether  in  ease  the  said  John  Hunter  had  a  devisable  es- 
tate and  interest  therein,  the  devise  in  fee  to  the  said  £lias  D. 
Hunter,  was  operative  and  effectual  as  to  so  much,  and  such  parts 
of  said  lots,  Nos.  41  and  11,  as  were  held  under  leases  in  fee, 
reserving  rents  to  the  said  John  Hunter,  hia  heirs  and  assigns, 
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uid  whether  such  estate  and  interest  passed  to  the  devisee  un- 
der the  term  lands.  And  also  as  to  such  portions  thereof  as  are 
held  under  leases  in  fee,  reserving  rents,  and  are  under  contract 
from  the  said  John  Hunter  "to  the  lessees  or  their  assigns  or 
other  persons,  for  the  sale  or  extinguishment  of  the  rents, 
whether  the  devise  to  said  Elias  D.  Hunter,  in  said  second 
clause,  is  operative  and  effectual  to  erohrace  the  same,  and  to 
pass  to  said  devisee  the  said  John  Hunter's  interest  therein. 
And  also  as  to  those  portions  thereof  not  under  lease,  but  under 
contract  from  the  said  John  Hunter  for  the  sale  thereof,  and 
where  moneys  are  due  arid  to  grow  due  thereon,  whether  in  caso 
of  a  forfeiture  or  non-performance  of  the  conditions  of  said  con- 
tracts by  the  vendor,  the  devisee.  Elias  D.  Hunter,  is  entitled  to 
take  advantage  of  said  forfeiture,  and  claim  said  lands  under 
said  devise,  or  whether  said  contracts  are  validated  and  affirmed 
by  the  provisions  of  said  will  and  codicil ;  and  also  whether,  in 
case  said  contracts  are  not  forfeited,  and  also  as  to  such  as  re- 
main in  force  without  forfeiture,  whether  the  interest  of  John 
Hunter  in  said  lands  and  in  said  contracts,  was  lands  and  real 
estate  passing  to  Elias  D.  Hunter  as  devisee  thereof,  or  personal 
property ;  and  whether,  if  personal  property,  they  would  pass 
into  the  general  fund  or  residuum  of  personal  estate  mentioned 
in  the  will  and  to  the  legatees  thereof,  or  whether  they  would 
be  saved  and  pass  to  the  devisee,  Elias  D.  Hunter,  under  the  2(1 
and  21st  clauses  of  said  will,  or  how  otherwise. 

And  the  plaintiff  further  stated,  that  he  was  advised  that  a 
question  also  arises  under  the  third  clause  of  the  said  will,  in 
connection  with  other  clauses  thereof,  and  in  connection  with  the 
deeds  and  conveyances  in  trust,  under  which  the  said  lots,  Nos, 
4  and  6,  are  held,  as  to  the  nature  and  extent  of  the  title  of  the 
said  John  Hunter,  jun.  therein,  and  as  to  the  period  when  tho 
same  shall  vest,  and  whether  the  same  is  an  absolute  and  inde- 
feasible estate  in  fee  simple  or  otherwise ;  and  whether  the  same 
is  or  is  not  liable  to  be  defeated,  and  upon  what  contingency  or 
event ;  and  in  the  event  of  its  being  so  defeated  or  ceasing,  in 
whom  the  same  will  then  vest.  The  plaintiff  further  stated  that 
the  gift  to  the  testator's  grandson,  John  Hunter,  of  the  testator's 
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land  in  great  lots  nnmber  4  and  5  of  the  Hardenburgh  patent, 
lying  in  the  said  county  of  Sullivan,  mentioned  and  referred  to 
in  the  third  clause  of  the  will  arose,  and  was  as  follows :  On 
the  6th  day  of  November,  1846,  John  Hunter,  Elias  D.  Hunter 
and  Ann  M.  his  wife,  by  deed  of  that  date  conveyed  to  John 
Hunter,  jun.  the  devisee,  then  and  still  being  an  infant,  in  con* 
sidcration  of  $10  and  natural  love  and  affection,  the  said  lots 
Nos.  4  and  5,  subject  to  such  reservations,  conveyances,  leases 
or  contracts  for  the  sale  or  leasing  thereof  as  already  existed,  or 
might  be  made  by  John  Hunter  or  Elias  D.  Hunter,  pursuant 
to  an  instrument  executed  by  them,  said  John  and  E.  D.  Hunter, 
of  even  date  and  thereto  annexed.  To  have  and  to  hold  to  said 
John  Hunter,  jun.  his  heirs  and  assigns  forever,  subject  as  afore- 
said. That  the  instrument  thereto  annexed  was  a  declaration 
of  trust,  or  of  uses,  of  the  same  date,  executed  by  the  said  John 
Hunter,  Elias  D.  Hunter  and  Ann  M.  his  wife.  That  the  said 
deed  and  declaration  of  trust  or  of  uses  were  and  had  been  ever 
since  the  date  of  the  same,  in  the  hands  of  James  Powers,  Esq. 
of  Catskill,  pursuant  to  the  terms  thereof.  The  declaration  of 
trust,  after  reciting  the  execution  of  the  deed,  proceeded  as  fol- 
lows :  "  And  whereas  the  said  deeds  of  conveyance,  together  with 
this  instrument,  is  placed  in  the  hands  of  James  Powers,  as  an 
escrow  to  be  delivered  by  him  to  the  said  John  Hunter,  jun. 
when  he  attains  the  age  of  twenty-five  years  and  not  before. 
And  in  case  the  said  John  Hunter,  jun.  should  die  before  he  arr 
rives  to  that  age,  without  leaving  lawful  issue,  then  the  said  deed 
of  conveyance  to  be  canceled  and  destroyed,  so  as  to  be  of  no 
force  or  effect.  The  said  John  Hunter  retains  and  reserves  to 
himself,  until  the  said  John  Hunter,  jun.  shall  attain  the  age 
aforesaid,  (provided  he,  the  said  John  Hunter  should  live  to  that 
period  of  time,)  the  entire  and  absolute  control  and  management 
of  the  said  lands  so  conveyed  as  aforesaid.  Also  the  right, 
power  and  authority  to  lease  or  sell  all  or  any  of  said  lands,  and 
such  as  may  be  sold  to  convey  the  same.  Also  the  right,  power 
and  authority  to  collect,  compromise  and  receive  all  the  rents 
which  are  due,  or  which  may  be  due  hereafter,  on  or  growing 
out  of  the  said  lands,  or  t^py  part  thereof    Also  the  right,  powec 
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and  authority  to  collect  and  receive  all  moneys  on  contracts  for 
the  sale  of  said  lands,  irhich  are  now  made,  or  which  he  may 
hereafter  make,  as  also  all  moneys  on  bonds  and  mortgages 
taken,  or  to  he  taken  on  the  sale  of  said  lands,  or  any  part  thereof, 
or  on  notes  or  other  demands  of  any  name  and  character,  arising 
out  of  the  said  lands,  which  moneys  when  received  and  collected 
upon  all  or  any  of  the  aforesaid  specified  securities  are  to  be  in- 
vested as  soon  as  may  be  convenient  and  practicable  by  the  said 
John  Hunter  in  bonds  and  mortgages  or  stocks  of  the  state  of 
New- York,  or  of  the  United  States,  after  deducting  therefrom 
the  amount  and  interest  thereon  of  the  taxes  and  assessments 
paid  on  said  lands  for  the  benefit  and  use  of  the  said  John  Hun* 
ieTjjnn.  provided  he  attains  the  age  aforesaid,  and  not  otherwise, 
and  in  case  the  said  John  Hunter  should  die  before  the  said 
John  Hunter,  jun.  arrives  at  the  age  aforesaid,  then  the  said 
Elias  D.  Hunter,  with  the  consent  and  authority  of  the  said 
John  Hunter  hereby  given  shall  have  all  the  right,  power,  and 
authority  hereinbefore  enumerated  and  defined,  which  is  reserved 
to  the  said  John  Hunter  over  the  said  lands,  and  the  moneys 
collected  on  the  securities  aforesaid,  and  to  invest  the  same  as 
aforesaid  for  the  purpose  aforesaid,  and  to  lease,  sell  and  convey 
the  same  in  the  same  manner  as  is  hereinbefore  reserved  to  the 
said  John  Hunter,  the  rents  and  proceeds  thereof  to  be  invested 
by  the  said  Elias  D.  Hunter  in  the  securities  before  men- 
tioned, for  the  benefit  of  the  said  John' Hunter,  junior.  And 
should  the  said  John  Hunter,  jun.  attain  the  age  aforesaid,  then 
the  said  deed  of  conveyance  to  be  delivered  to  him,  as  also  all  of 
the  aforesaid  securities  arising  Out  of  the  said  lands,  as  also  the 
bonds,  mortgages  and  stocks  shall  be  assigned  over,  and  deliv- 
ered to  the  said  John  Hunter,  jun.  But  in  case  the  said  John 
Hnnter,  jun.  shall  die  before  attaining  the  age  aforesaid,  without 
leaving  lawful  issue^  then  the  said  lands  conveyed  as  aforesaid, 
or  such  as  shall  remain  unsold,  and  all  the  securities  aforesaid, 
shall  remain  and  belong  to  the  said  Elias  D.  Hunter,  unless 
otherwise  disposed  of  by  the  said  John  Hunter  in  and  by  his  last 
will  and  testament.  But  should  the  said  John  Hunter,  jun. 
marry  with  the  consent  of  his  parents  before  attaining  the  age 
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of  twenty-five  years,  and  have  lawful  issue,  and  shall  die  before 
attaining  that  ago,  then  the  said  lands  embraced  in  the  said  deed 
of  conveyance,  or  such  part  thereof  as  shall  remain  unsold,  to- 
gether with  such  as  shall  be  under  leases  or  contracts  of  sale, 
(subject  to  such  leases  and  contracts,)  and  all  retits,  moneys  and 
securities  to  be  held  and  taken  as  hereinbefore  mentioned,  for 
the  benefit  of  the  said  John  Hunter)  jun.  shall  go  to  and  belong 
to  the  children  of  the  said  John  Hunter,  jun.  in  equal  .proportions! 
And  the  said  John  Hunter  further  reserves  to  himself,  and  also 
to  the  said  Elias  D.  Hunter — in  case  he  the  said  John  dies  before 
the  said  John  Hunter,  jun.  attains  the  age  aforesaid — the  abso« 
lute  right,  power  and  authority  over  said  lands  so  conveyed,  to 
prosecute  for  all  trespasses  or  other  wrongs  and  injuries,  which 
have  been  or  may  hereafter  be  committed,  or  done  upon  the  said 
lands ;  and  all  other  power  and  authority  over  said  lands  as  may 
be  necessary  to  take  care  of  and  preserve  the  said  lands  until  the 
said  John  Hunter,  jun.  shall  attain  the  age  aforesaid.  In  wit- 
ness," &c. 

The  plaintiff  further  stated  that  on  or  about  the  15th  day  of 
April,  1852,  the  said  John  Hunter,  jun.  intermarried  with  Ann 
M.  Middleton,  and  that  they  had  lawful  issue,  viz.  a  son  named  Eli- 
as D.  Hunter,  jun.  an  infant,  born  on  or  about  the  first  day  of  Jan- 
uary, 1853.  That  portions  of  said  lots,  Nos.  4  and  5,  were  a  part 
of  the  estate  of  the  said  James  Desbrosses,  deceased,  and  descend- 
ed to  his  daughters  and  heirs  at  law.  and  on  partition  thereof,  fell 
to  the  said  John  Hunter  and  Elizabeth  his  wife,  who  were  seised 
thereof  in  right  of  the  said  Elizabeth.  That  a  portion  of  the 
lands  embraced  in  said  lots,  Nos.  4  and  5,  had  been  in  fact  sold 
and  conveyed  by  the  said  John  Hunter  and  in  some  cases  the 
proceeds  of  the  sale  realized ;  in  other  cases  partly  realized  by 
the  said  John  Hunter,  and  partly  still  due  and  unpaid.  That  as 
to  other  portions  thereof,  contracts  of  sale  had  been  made  by  the 
said  John  Hunter,  but  no  conveyances  executed)  and  the  pro- 
ceeds of  sale  in  part  realized  by  the  said  John  Hunter  and  in 
part  they  remained  still  due  and  unpaid.  That  other  portions 
thereof  were  under  leases  from  the  said  James  Desbrosses  or  the 
said  John  Hunter,  in  perpetuity,  reserving  rents ;  and  in  some 
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eases  contracts  had  been  made  by  the  said  John  Hunter  for  the 
sale  or  extinguishment  of  the  rents  of  which  the  proceeds  had 
in  part  been  realized  and  in  part  remained  due  and  unpaid. 
That  other  portions  still  remained  unsold  and  were  not  under  lease, 
and  the  allegations  before  made  as  to  the  title,  seisin,  posses- 
sion, leasing,  renting,  sale  and  conveyance,  contracts  for  sale,  and 
for  the  extinguishment  of  rents  and  covenants,  and  conditions, 
and  proceeds  of  sales,  contracts  and  leases  of  portions  of  lots 
Nos.  41  and  11,  were  also  applicable  to  portions  of  lots  Nos.  4 
and  5,  and  were  equally  true  as  to  the  latter.  That  the  plaintiff 
was  advised  and  believed  that  the  same  questions  arose  as  to  the* 
effect  and  operation  of  said  facts  upon  the  said  devise  in  the  third 
clause  of  said  will,  as  were  before  stated,  in  regard  to  the  effect 
and  operation  thereof  upon  the  devise  in  the  second  clause  of 
said  will,  and  required  a  judicial  construction  and  determination 
for  the  settlement  thereof.  And  that  in  addition  thereto,  the 
plaintiff  was  advised  that  certain  other  questions  arose  in  regard 
to  the  said  thir-d  clause  aforesaid,  and  among  others  the  follow- 
ing :  (1.)  Whether  the  ratification  and  confirmation  of  the  gift 
and  deed  to  John  Hunter,  jun.  in  the  third  clause  of  said  will, 
has  any  (and  if  so,  what)  effect  upon  the  estate  and  interest 
granted  and  conveyed  by  said  deed  and  declaration  of  trusts 
And  whether  the  provisions  of  said  will  vested  the  estate  and 
interest  therein  in  the  said  John  Hunter,  jun.  on  the  death  of 
the  testator,  or  only  on  his  attaining  the  age  of  25  years. 
(2.)  Whether  in  case  the  said  John  Hunter,  jun.  shall  die  "be- 
fore he  attains  the  age  of  25  years,  and  shall  leave  no  lawful 
issue,  living  at  the  time  of  his  death,  the  said  property  and  es- 
tate will  vest  in  his  devisees  or  heirs  at  law,  or  under  the  pro- 
visions of  said  deed  and  declaration  of  trust  in  the  said  Elias 
D.  Hunter,  in  fee  or  how  otherwisew  (3.)  Whether  the  provision 
in  said  trust  deed,  that  if  John  Hunter,  jun.  die  before  attain- 
bg  the  age  of  25  years  without  leaving  lawful  issue,  the  said 
property  and  estate  shall  belong  to  the  said  Elias  D.  Hunter, 
unless  otherwise  disposed  of  by  the  will  of  John  Hunter,  has 
the  effect  upon  the  happening  of  said  contingency  of  the  death 
of  said  John  Hunter,  jun.  without  leaving  lawful  issue,  before 
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the  age  of  twenty-five  years,  of  vesting  the  said  property  and  es- 
tate in  the  said  Elias  D.  Hunter,  absolutely,  or  whether  under 
the  operation  of  the  third  clause  of  the  will  aforesaid  of  the  de- 
vise of  all  the  testator's  other  lands  in  Sullivan,  except  those 
devised  in  the  second  clause  to  his  son  Elias  D.  Hunter,  and 
of  the  17th  clause  of  the  said  will  of  all  the  rest,  residue  and 
remainder  of  the  testator's  real  estate  to  the  said  John  Hunter, 
jun.  not  in  the  said  will  otherwise  disposed  of,  the  said  John 
Hunter,  jun.  took  the  said  property  absolutely,  notwithstanding 
tl^e  limitations  and  restrictions  in  said  deed  and  declaration  of 
•trust. 

And  the  plaintiff  further  stated  that  he  was  advised  and  be- 
lieved that  a  question  also  arose  under  the  6th  clause  of  the 
said  will,  important  and  necessary  to  be  settled  by  judicial  con- 
struction. And  that  as  in  regard  to  lots  Nos.  41  and  11,  4  and 
6,  so  in  regard  to  lot  25,  portions  thereof  were  derived  from  the 
estate  of  James  Desbrosses  deceased,  and  the  title  of  John  Hun- 
ter therein  was  as  was  set  forth  under  the  second  clause  of  the 
said  will.  That  other  portions  thereof  the  said  John  Hunter 
had  title  to  in  his  own  right.  That  some  portions  of  said 
lands  were  leased  in  fee  with  a  reservation  of  rents ;  and  that 
other  portions,  both  of  those  under  lease  and  those  not  under 
lease  were  under  contract  of  sale,  and  for  the  extinguishment  of 
fents  therein — ^in  some  cases  the  contracts  totally  unperformed 
■  by  the  vendees — in  other  cases  partly  performed,  and  partly 
broken  and  unperformed — ^in  some  cases  the  proceeds  of  sale  un- 
|)aid — in  others  paid — ^in  others  partly  paid  and  partly  unpaid. 
And  that  the  same  allegations*  as  to  the  title,  seisin,  possession, 
leasing,  renting,  sale,  conveyance,  contracts  for  sale,  and  for  the 
extinguishment  of  rents,  convenants  and  conditions  and  proceeds 
of  saleSj  contracts  and  leases,  as  were  before  made  in  regard  to 
portions  of  lots  Nos«  41, 11,  4  and  5,  were  equally  applicable! 
and  true  in  reference  to  portions  of  lot  No.  25;  And  in  regard 
to  these  the  plaintiff  was  advised  the  same  questions  arose  as  in 
regard  to  the  second  and  third  clauses  of  the  said  will,  and 
which  had  previously  in  part  been  stated. 

And  the  plaintiff  further  stated  that  said  lot  No.  25  contained  * 
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abont  30,000  acres ;  that  about  25,000  acres  thereof  lie  and  are 
situated  in  the  county  of  Greene,  and  about  5000  acres  thereof 
lie  and  are  situated  in  the  county  of  Ulster.  And  that  he  was 
advised  and  believed  that  a  question  arises  under  the  said  will, 
irhether  said  devise  in  said  5th  clause  operated  upon  and  em- 
braced all  the  lands  of  lot  No.  25,  aforesaid,  or  only  those  lying 
in  the  county  of  Greene. 

And  the  plaintiff  further  stated  that  he  was  advised  and  be- 
lieved that  a  question  arose  under  the  9th  and  11th  clauses  of 
the  said  will,  whether  the  legacies  of  $20,000  each,  given  and 
bequeathed  to  the  testators  granddaughters  Elizabeth,  Ann  and 
Adele,  in  the  said  11th  clause,  were  to  be  satisfied  and  paid  out 
of  the  testator's  personal  estate  generally,  or  the  general  residu- 
um thereof,  after  the  payment  of  specific  legacies ;  or  out  of  the 
particular  fund  or  portion  of  said  personal  estate  given  and  be- 
queathed to  the  said  John  Hunter,  jim.  in  the  said  9th  clause  of 
the  will.  And  that  a  question  arose  under  the  18th  and  2l£t 
clauses  of  the  said  will,  taken  in  connection  with  the  8d  clause 
of  the  codicil,  whether  the  proceeds  of  contracts  for  the  sale  of 
portions  of  the  real  estate  of  the  testator,  and  for  the  sale  and 
extinguishment  of  the  rents  and  of  the  reversionary  or  other  in- 
terest in  lands  of  the  testator  which  were  under  lease  in  perpe- 
tuity, for  life  or  for  years,  were  to  be  regarded  as  personal  estate, 
and  to  pass  to  the  legatees  of  said  personal  estate,  or  were  to 
belong  to  and  be  invested  for  the  benefit  of  the  devisees  of  the 
respective  lands,  real  estate  or  rents  or  other  interest  out  of 
which  said  proceeds  respectively  arose. 

The  plaintiff  further  stated  that  the  said  John  Hunter,  jun. 
Elizabeth  D.  Hunter,  Ann  M.  Hunter,  Adele  Hunter,  and  Elias 
D.  Hunter,  jun.  were  all  infants  under  the  age  of  21  years,  the 
said  John  Hunter,  jun.  of  the  age  of  about  20  years,  and  that 
they  had  no  general  guardian.  And  the  plaintiff  further  stated 
that  he  believed  it  to  be  important  to  the  due  and  speedy  adminis- 
tration of  the  estate  and  effects  of  the  said  John  Hunter,  deceased, 
by  said  plaintiff'  as  executor,  and  to  the  devisees  and  legatees 
named  in  the  said  will,  and  to  his  heirs  at  law  and  next  of  kin,  and 
.  ke  pnjred  and  demanded  that  the  several  matters  aforesaid  in  re- 
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gard  to  the  estate  and  property,  and  the  said  several  instruments 
ftforesaid,  as  to  which  donbts  existed  or  questions  had  arisen, 
and  all  other  matters  in  regard  thereto,  in  reference  to  which 
any  questions  or  doubts  may  exist  or  arise,  should  be  judicially 
determined  by  this  court  in  this  action,  and  such  direction,  decree 
and  judgment  be  thereupon  made  and  given,  as  might  finally 
settle  and  determine  the  rights  of  all  the  parties  in  interest  in 
the  said  property,  and  in  and  to  the  estate,  real  and  personal,  of 
which  the  said  John  Hunter  died  seised,  or  possessed,  and  in  and 
to  every  part  thereof.  And  the  plaintiff  further  prayed  and 
demanded  that  the  said  defendants  might  answer  the  premises, 
and  that  this  court  should,  by  its  determination,  decree  and  judg- 
ment, give  all  necessary  and  proper  directions  for  the  due 
^ministration  and  disposition  of  the  estate  of  the  said  John 
Hunter,  deceased,  and  of  the  property  aforesaid,  in  regard 
to  the  several  particulars  hereinbefore  referred  to,  and  in 
regard  to  any  questions  which  might  be  raised  by  any  of  the 
parties,  or  which  might  arise  in  the  case,  or  suggest  themselves 
to  this  court,  and  for  the  passing  and  settling  the  accounts  of 
said  estate  and  executors  from  time  to  time,  and  for  the  costs  of 
this  action ;  and  that  this  court  should  give  such  further  or  such 
other  relief,  judgment  or  decree,  as  the  case  might  require.         • 

General  answers  were  put  inHby  the  several  defendants  ;  and 
the  cause  was  referred  to  Leonard  P.  Miller,  sole  referee,  to  take 
proof  of  the  facts  and  circumstances  set  forth  in  the  pleadings, 
and  to  ascertain  and  report  whether  the  matters  set  forth  in  the 
complaint  were  true,  and  to  take  proof  of  such  other  facts  as 
should  be  in  issue,  or  should  be  necessary  to  enable  the  court  to 
render  the  proper  judgment  or  decree.  The  referee  reported  that 
he  had  taken  proof  of  all  the  matters  referred  to  him,  and  had  as; 
certained,  and  he  found  and  reported  that  all  the  matters  stated 
and  set  forth  in  the  complaint  were  true  except  as  thereafter 
particularly  stated.  He  further  certified  and  reported  that 
James  Desbrosses,  in  said  complaint  mentioned,  died  some  time 
during  the  fall  of  the  yearl807.  That  his  two  daughters  and 
only  heirs  at  law  were  (as  set  forth  in  said  complaint)  Charlotte 
Magdaline,  the  wife  of  Henry  Overingy  and  Elizabeth,  the  wife 
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of  the  said  John  Himter.  That  the  said  Oharlotte  Magdaline 
intennamed  frith  the  said  Henry  Overing  some  time  in  the  year 
1797 ;  that  the  said  Elizabeth  intermarried  with  the  sud  John 
Hnnter  on  or  abont  the  25th  day  of  April,  1799.  That  the  said 
Elizabeth  departed  this  life  on  or  about  the  19th  day  of  Feb- 
ruary, 1831 ;  that  Elias  Desbrosses  Hunter,  the  plaintiff  in  this 
action,  was  and  is  the  only  child  and  heir  at  law  of  the  said  John 
Hunter  and  Elizabeth  his  wife,  and  was  bom  on  or  about  the 
24th  dSy  of  April;  1800,  and  became  21  years  of  age  dn  or  about 
the  24th  day  of  April,  1821 ;  and  that  the  said  Elias  Desbrosses 
Hunter  intermarried  with  Ann  M.  Munroe,  in  April,  1832 ;  and 
that  the  said  Ann  M.,  wife  of  the  plaintiff,  is  still  surviving ; 
and  their  only  children  and  heirs  at  law  are  as  set  forth  in  said 
complaint,  viz :  John  Hunter,  jun.  born  on  or  about  the  23d  day 
of  February,  1833 ;  Elizabeth  D.  Hunter,  bom  on  or  about  the 
15th  day  of  December,  1837 ;  Anne  M.  Hunter,  bom  on  or  about 
the  23d  day  of  November,  1839 ;  Adele  Hunter,  bom  on  or  about 
the  31st  day  of  July,  1842 ;  and  that  all  of  them  were  still  in- 
fants and  unmarried  except  the  said  John  Hunter  jun.  who  on  or 
about  the  1st  day  of  April,  1852,  intermarried  with  Anne  M. 
Middleton,  now  the  wife  of  the  said  John  Hunter,  jun.  and  whose 
only  child  and  heir  at  law  is  the  defendant  Elias  D.  Hunter,  jun. 
bom  on  or  about  the  first  day  of  January,  1853.  The  referee 
further  certified  and  reported  that  no  portion  of  lot  No.  4  of  the 
Hardenburgh  patent  mentioned  in  the  complaint  and  in  the 
will  of  the  said  John  Hunter,  deceased,  was  derived  from  or  was 
a  part  of  the  estate  of  James  Desbrosses,  deceased.  That 
the  said  John  Hunter-was  seised  and  possessed  in  his  own  right 
and  in  right  of  his  wife  of  large  real  estates,  as  was  stated 
in  the  complaint,  and  was  also  possessed  in  his  own  right  of 
large  personal  estates,  but  whether  so  seised  or  possessed  in  right 
of  his  wife  there  was  no  proof  before  the  referee  to  show,  and 
the  same  did  not  appear.  And  that  the  value  of  the  property 
affected  by  the  construction  of  the  said  will  of  John  Hunter,  de- 
sed,  exceeded  the  value  of  one  hundred  thousand  dollars* 
Vol.  XVII.  8 
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JET.  Hogeboom^  for  the  plaintiff. 

First.  As  to  the  Ludlow  trust  deeds.  1.  The  trust  deed 
from  Ludlow  to  Hunter,  would  be  invalid  by  the  present  law  of 
uses  and  trusts,  inasmuch  as  it  suspends  alienation  for  two 
lives  and  21  years  afterwards.  (1  R.  S.  1st  ed.  723,  }i  14, 15, 
16.)  Quere,  is  it  not  also  invalid  according  to  the  law  of  trusts, 
existing  prior  to  1880.  2.  This  effect  is  not  obviated  by  the 
authority  conferred  in  the  deed  to  make  partition,  sales,  leases 
and  conveyances,  because  the  property  divided,  and  the  fjftceeds 
and  rents  of  property  sold,  leased  and  conveyed,  are  declared 
to  be  subject  to  the  same  trusty  and  as  the  same  rule  ap- 
plies to  the  suspense  of  the  absolute  ownership  of  personal 
property,  as  of  the  absolute  power  of  alienation  of  real  estate, 
the  same  consequences  necessarily  follow.  (1  R.  8.  773,  {  1, 
2.)  3.  The  necessary  consequence  of  the  invalidity  of  this 
trust,  is  to  leave  the  property  as  it  was  befcMre  the  trust 
deed  was  executed,  that  is,  as  the  property  of  Elisabeth,  wife 
of  John  Hunter,  and  which  by  the  laws  of  descent,  necessarily 
vests  in  the  plaintiff  as  her  only  child  and  heir  at  law.  4.  But 
if  the  trust  deed  is  valid,  then  we  claim  that  by  the  proper  con- 
struction thereof  the  fee  simple  was  vested  in  Ellas  Desbrosses 
Hunter,  on  his  becoming  21  years  of  age,  whether  John  Hunter 
and  wife,  or  either  of  them,  were  living  or  not.  .  .  .  5.  As  a 
necessary  consequence,  the  estate  of  John  Hunter  deceased  is 
liable  to  the  plaintiff,  (1.)  lor  all  rents,  issues  and  profits,  which 
have  been  or  might  have  been  received  by  him  since  that  time, 
with  interest  thereon ;  (2.)  also  for  the  proceeds  of  all  sales 
and  conveyances  or  leases,  whether  pud  or  unpaid,  with  interest 
from  the  time  such  sales  or  conveyances  or  leases  were  actually 
made.  6.  The  second  branch  of  the  last  proposition  is  also  true, 
even  if  E.  D.  Hunter  was  not  entitled  until  after  the  death  of 
his  father  and  mother  ;  because  they  are  by  the  terms  of  the 
deed  made  expressly  subject  to  the  aforesaid  trusts.  7.  The 
authority  reserved  in  the  trust  deed,  to  alter,  revoke  or  change 
the  trusts  is  void,  as  inconsistent  with  the  trust,  and  necessarily 
defeating  and  nullifying  it ;  if  valid,  it  has  not  been  practiccdly 
exercised.    The  sales,  conveyances,  leases  and  partitions  are 
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not  a  revocation  or  change,  because  they  are  authorized  by  the 
terms  of  the  trust.  The  will  is  not  a  revocation  or  change, 
because  it  does  not  purport  to  be  so ;  because  it  does  not  in  any 
way  refer  to  the  trust ;  because  the  trust  deed  contemplated  a 
formal,  express  and  specific  revocation  or  change  if  any ;  and 
because  the  terms  of  the  Trill  can  be  satisfied  mthout  constru- 
ing them  to  be  a  revocation  or  change.  8.  If  a  revocation  or 
change  of  the  trusts  has  been  accomplished  in  either  of  the 
above  modes,  then  the  result  is  that  the  property  is  thrown 
back  into  the  estate  of  Elizabeth,  wife  of  John  Hunter,  and 
passes  by  the  laws  of  descent  to  the  plaintiff  and  could  not  be 
disposed  of  by  John  Hunter.  9.  If  he  had  the  power  to  dis- 
pose of  it,  he  has  not  done  so,  by  the  terms  of  the  residuary 
clause,  for  that  does  not  embrace  property,  of  which  a  previous 
disposition  has  been  attempted  to  be  made,  but  which  has 
proved  ineffectual.  ( VanKleeck  v.  Dutch  Churchy  20  Wend. 
467.  Kipp  V.  Van  Cortland,  7  HUl,  353. 354.)  10.  As  to  all 
property  which  was  derived  from  the  estate  of  James  Desbrosses^ 
John  Hunter  had  no  estate  or  interest  therein  at  the  time  of  his 
death,  and  could  not  therefore  dispose  of  it  by  will,  1.  Because 
if  the  trust  deed  is  valid,  it  is  effectually  disposed  of  thereby. 
2.  If  it  is  void,  then  it  descends  to  the  heir  at  hno  (the  plain- 
tifi;)  of  Elizabeth  Hunter. 

Second.  As  to  the  John  Hunter,  jun.  trust  deed. 
1.  This  trust  deed  is  void,  because  it  has  never  been  delivered, 
bong  left  in  escrow,  and  it  cannot  now  or  hereafter  be  delivered, 
because  (me  of  the  grantors  is  dead.  2.  K  the  trust  deed  is 
imd,  the  property  necessarily  never  passed  out  of  the  grantors^ 
and  hence  so  much  of  it  as  was  derived  from  the  estate  of 
James  Desbrosses,  (which  includes  by  far  the  greatest  portion^) 
must  necessarily  be  governed  by  the  trust  of  1811 ;  or  if  that 
is  invalid,  then  by  the  laws  of  descent  it  passed  to  the  plaintiff. 
8.  Even  if  the  trust  deed  is  valid,  no  estate  has  passed  out  of 
the  grantors ;  because  the  deed  has  never  yet  been  delivered  or 
taken  eflbct,  hence  the  same  result  follows  as  mentioned  in  the 
last  ^proposition.  4  Again,  the  trust  deed  is  void,  because 
tkare  is  an  iUegal  accumulation^  of  rents  atid  profits,  whiidi 
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cannot  by  law  exceed  the  period  of  infancy.  (1  R.  S.  726, 
i  87.)  Also  because  they  neither  commenced  on  or  subsequent 
'to,  (but  before,)  that  is,  from  the  date  of  the  deed,  the  creation 
of  the  estate.  The  creation  of  the  estate  in  this  case  is  when 
John  becomes  25.  {Id,  §  37,  siibd.  1,  2.)  Also  because  the 
accumulation  is  net  restricted  for  the  benefit  of  minors  in  being 
(same  authority,)  but  embraces  an  adult,  (viz.  E.  D.  Hunter,) 
and  unborn  children,  (viz.  E.  D.  Hunter,  jun.)  {Hawley  v. 
James,  16  Wend.  116,  117, 157.)  5.  As  the  deed  cannot  in 
any  event  take  efiect  till  John  Hnnter,  jun.  becomes  25,  and  as 
the  rents  and  profits  are  illegally  accumulated,  (and  not  merely 
for  an  excess  of  tim&)  they  are  void  by  §  38,  and  necessarily 
pass  to  the  plaintiff,  either  as  heir  at  law,  or  under  the  trust 
deed  of  1811 — John  Hunter  has  not  disposed  of  them,  and  was 
incapable  of  doing  so,  even  if  he  had  attempted  it,  nor  do  they 
come  within  the  operation  of  §  40,  of  1  R.  S.  726,  (16  Wend. 
134.)  (1.)  Because  the  rents  and  profits  are  not  undisposed 
of  (2.)  Because  there  is  no  valid  limitation  of  an  expectant 
estate.  Clearly  Elias  D.  Hunter  must  take  the  rents  and 
profits  between  John's  being  21  and  25  years  of  age,  and  as 
we  claim,  also  before  that  time.  6.  The  rents,  issues,  and 
profits,  the  real  estate  and  the  proceeds  of  sales,  conveyances 
and  leases,  are  suspended  as  to  the  absolute  ownership  thereof, 
and  the  power  of  absolute  alienation  thereof,  illegally '^  because 
they  are  expressly  reserved  for  the  benefit  of  John,  jun.  and 
contingently  for  the  benefit  of  Elias  D.  Hunter,  and  the  unfrom 
children  of  John,  for  an  absolute  period  of  about  twelve  years, 
a  term  not  measured  by  lives.  {Hawley  v.  James,  16  Wend. 
188,  171.  Yaies  v.  Yates,  9  Barb.  846 ;)  notwithstanding  a 
powei;  of  sale  and  control  is  reserved  to  the  grantor,  yet  the 
whole  fund  is  reserved  for  the  benefit  of  John,  jun.  and  his 
children,  and  E.  D.  Hunter — so  that  it  cannot  be  diverted  from 
that  use,  nor  disposed  of  by  the  grantor.  The  trust  deed  and 
the  accumulations  being  therefore  both  void,  the  whole  deed 
fails  and  the  property  remains  as  it  was  before.  7.  It  is  sub- 
mitted whether  the  trust  deed  is  not  ieJso  void  as  being  limited 
spon  an  indefinite  failure  of  issue.    8.  It  will  be  observed^ 


DUTCHESS-JULT,  1863.  g  j 


Hunter  v.  Hunter. 


Ifli  That  the  deed  is  an  escrow,  and  to  be  delivered  when  John, 
jnn.  is  25,  and  not  before,  and  hence  the  estate  in  the  mean 
time  does  not  pass  to  the  grantee,  but  remains  in  the  grantor ; 
2d.  That  if  he  dies  before  attaining  that  age  without  leaving 
lawful  issue,  the  deed  is  to  be  destroyed,  so  as  to  be  of  no  force 
or  eflFect;  3d.  That  in  the  same  contingency,  the  property  is  to 
belong  to  E.  D.  Hunter ;  4th.  That  if  he  dies  before  25,  leaving 
lawful  issue,  the  property  is  to  belong  to  his  children.  Under 
these  circumstances  is  not  the  deed  void  for  uncertainty  and 
incofisistency  7  or  if  not,  has  he  any  thing  more  than  contin- 
'gency  and  possibility  of  interest,  and  does  not  the  estate  in 
the  meantime  pass  to  the  heir  at  law  or  previous  owner  7 
9.  The  plaintiff  will  not  be  cut  off  by  the  phrase  "  unless  other- 
wise disposed  of  by  the  said  John  Hunter  in  and  by  his  last 
will  and  testament."  (1.)  Because  this  contemplates  an  ex- 
press, direct  and  specific  disposition  of  this  very  property,  and 
by  an  express  reference  to  the  power  of  diposition  thus  reserved. 
(2.)  Because  the  devise  in  the  8d  clause  to  John.  jun.  of  tes- 
tator's other  lands  in  Sullivan,  expressly  excludes  No.  4  and  5 
by  the  yery  terms  thereof.  (3.)  Because  the  17th  clause,  (the 
residuary  devise)  will  not  cover  property  specifically  disposed 
of,  though  by  a  devise  which  is  declared  void  and  inoperative. 
{Van  KUeck  v.  Dutch  Church,  20  Wend.  457.  Kip  v. 
Van  Cortland,  7  Hill,  853.)  4.  Because,  unless  there  is  a 
valid  devise  to  some  other  person,  the  heir  at  law  cannot  be 
disinherited,  even  where  there  is  an  obvious  intention  on  the 
part  of  the  testator  that  he  shall  not  take.  {Haxtun  v.  Corse, 
2  Barb.  Ch.  R.  521, 522.    Denn  v.  Oaskin,  Cowp.  657.)  . 

Third.  As  to  the  construction  of  the  will.    I.  As  to  the  ,  d 

second  clause  of  the  will,  and  the  deed  to  Ludlow,  and  the  deed 
from  Ludlow  to  Hunter,  the  more  material  questions  are  stated 
in  the  complaint,  and  the  plaintiff  cfadms-^l.  That  by  the  terms 
of  the  trust  deed  the  fee  sinple  wait  vested  in  Elias  Desbrosses  •   . 

Hunter  (pl^tiff)  on  his  becoming  twenty-one  years  of  age, 
Aether  John  Hunter  and  wife  were  then  living  or  not  2.  That 
SB  a  necedsary  consequence  thereof,  the  estate  of  John  Hunter, 
deoeaaed,  is  liable  to  the  plaintiff  for  all  rents,  issues  and  pxofito 
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which  have  been  or  might  have  beein.reeeiyed  by  him  since  that 
time,  as  also  for  the  proceeds  of  all  sales  and  conveyances, 
whether  paid  or  unpaid.  3.  That  saled  and  ccmtracts  of  sales 
of  portions  of  said  premises,  of  for  the  extinguishment  of  the 
rents,  did  not  constitute  an  alteration,  revocation  or  change  of 
the  trusts  in  said  trust  deed.  4.  That  John  Hunter  had  not  any 
interest  or  estate  in  said  lands,  (lots  41  and  11,)  at  the  time  of 
his  death,  and  none  which  he  had  any  power  to  dispose  of  by  his 
last  will  and  testament ;  the  same  having  been  fully  covered  and 
disposed  of  by  the  said  trust  deed.  5.  That  if  he  had  any  in- 
terest or  estate  therein,  they  passed  by  the  comprehensive  terms 
of  the  devise  in  the  2d  clause  of  the  will  to  the  plaintiff;  espe- 
cially considering  that  the  premises  devised  are  spoken  of  as 
the  propertp,  formerly  of  his  wife,  and  for  many  years  in  the 
possession  of  his  son.  6.  That  the  terms  employed  in  said 
devise,  are  sufficiently  comprehensive  to  embrace  leases  in  fee, 
reserving  rents ;  such  being  obviously  the  intention  of  the  tes- 
tator. 7.  That  they  also  embrace  cantrcicts  of  sale  of  said 
premises,  and  for  the  extinguishment  of  the  rents,  which  is  the 
Same  thing ;  especially  as  by  the  21st  clause  of  the  will,  the 
proceeds  of  contracts  and  sales  are  expressly  reserved  "  for  the 
benefit  of  the  devisee  thereof." 

n.  As  to  the  third  clause  of  the  will,  and  the  deed  to  John 
Hunter,  jun.  and  the  declaration  of  trust  or  of  uses  accompany-^ 
ing  them,  several  of  the  same  questions  arise,  and  are  referred 
to  in  the  complaint.  As  to  most  of  the  same  the  plaintiff  is  not 
particularly  interested  herein,  but  submits  them  for  the  inter- 
pretation of  the  court.  The  following  suggestions  are  made  in 
regard  to  them.  1.  Whether  the  provision  in  the  declaration  of 
trust,  for  the  collection  and  investment  of  the  rents  and  proceeds 
of  sales  for  the  benefit  of  John  Hunter,  jun.  until  he  attains  the 
age  of  25  years,  is  an  illegal  accumulation  within  the  provisions 
of  the  revised  statutes  on  that  subject  2.  What  becomes  in 
such  case  of  dald  rents  and  proceeds.  8.  Whether  such  illegal 
aocomulation  (if  it  be  Such)  has  the  effect  to  avoid  the  whobi 
Irast,  whether  it  vests  the  fee  in  ^ohn  Hunter^  jun.  discharged 
cf  the  tmstSy  or  whether  the  property  is  to  be  disposed  <tf  ia  tli0 
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wme  manner  as  if  said  trust  deed  and  declaration  of  trust  had 
not  been  executed.    4.  Whether  the  provisioa  ;canceling  the 
tmat  deed  in  case  John  Hunter,  jun.  dies  before  arriving  at  the 
age  of  25  years  without  leaving  lawful  issuer  and  the  provision 
directing  that  said  lands,  together  with  the  securities  on  sales 
thereof  should  remain  and  belong  to  the  plaintiff,  (except  in  a 
certain  contingency,)  in  case  the  said  John  Hunter,  jun.  should 
die  before  attaining  the  age  aforesaid,  without  having  lawful 
issue^  and  the  provision  directing  it  to  belong  to  the  children  of 
John  Hunter,  jun.  in  equal  proportions  in  case  he  shall  havf^ 
lawful  issue  and  die  befcnre  attaining  the  age  of  25  years,  are 
legal  and  valid  provisions,  or  whether  they  are  void  as  importing 
an  indefinite  failure  of  issue  ;  or  how  otherwise.    5.  Whether 
the  words  having  lawful  issucy  and  the  words  leaving  lawful 
issucj  are  synonymous,  and  what  is  their  true  meaning ;  whether 
they  mean  having  or  leaving  children^  or  descendants^  or  how 
otherwise ;  and  whether  these  clauses  are  satisfied  by  said  John 
Hunter,  jun.  having  a  child  lawfully  bom  to  him,  or  whether 
they  require  his  child  or  children  to  be  living  at  the  time  of  his 
death.    6.  Whether  in  case  these  provisions  are  void^  the  legal 
effect  is  to  vest  an  absolute  estate  in  fee  in  the  said  John  Hunter, 
jun.  discharged  of  these  limitations,  or  whether  the  effect  is  to 
annul  and  destroy  the  trust  deed  entirely,  or  how  otherwise. 
7.  Whether  in  the  provision  giving  the  property  to  Elias  I>« 
Hunter  in  the  event  of  John  Hunter,  jun.  dying  without  having 
or  leaving  lawful  issue,  the  qualification  annexed  thereto,  viz. 
^  unless  otherwise  disposed  of  by  the  said  John  Hunter  in  and 
by  his  last  will  and  testament,"  takes  effect  under  the  provisions 
of  the  will  in  question,  and  deprives  the  plaintiff  of  the  benefit 
of  the  devise.    That  is,  whether  the  third  clause  of  the  will 
which  devises  all  the  testator's  other  lands  in  Sullivan  to  John 
Hunter,  jun.  except  those  devised  in  the  second  clause  to  the 
phintaff,  and  the  17th  clause  of  the  will  which  devises  to  John 
Hunter,  jun.  all  the  rest,  residue  and  remainder  of  the  testatpr's 
real  estate,  not  in  the  said  will  otherwise  disposed  of,  are  dispo* 
sitions  of  the  property  in  question,  within  the  meaning  of  tha 
above  recited  clause  in  the  trust  deed,  and  defeat  the  Umitatioiit 
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over  therein  made  to  the  plaintiff.  We  submit  that  they  do  not, 
and  were  not  intended  so  to  do ;  and  that  in  order  to  deprive  the 
plaintiff  of  the  benefit  of  the  trust  deed  in  that  particular,  there 
must  be  an  express,  direct  and  specific  disposition  in  the  will  of 
the  very  property  embraced  in  the  trust  deed.  8.  Whether  the 
ratification  and  confirmation  of  the  gift  and  deed  to  John  Hun- 
ter, jun.  in  the  third  clause  of  the  will,  has  any,  (and  if  so  what) 
effect  upon  the  estate  and  interest  granted  and  conveyed  by  said 
deed  and  declaration  of  trust ;  and  whether  they  have  the  effect 
of  vesting  said  estate  and  interest  in  the  said  John  Hunter,  juu. 
on  the  death  of  the  testator,  or  only  on  his  attaining  the  age  of 
25  years.  9.  Whether  on  the  death  of  John  Hunter,  jun.  under 
25,  and  without  issue,  the  said  property  and  estate  will  vest  in 
his  devisees  or  heirs  at  law,  or  under  said  deed  and  declaration 
of  trust  in  the  said  plaintiff.  We  claim  the  latter  to  be  the  true 
construction.  10.  Whether  the  provision  in  the  codicil  devising 
to  the  sisters  of  John  Hunter,  jun.  the  real  estates  devised  to  him 
in  the  will  in  the  event  of  his  dying  without  leaving  any  lawful 
children  or  descendants  at  the  time  of  his  death,  has  any,  and  if 
so,  what  effect  upon  the  property  in  question ;  whether  it  can 
have  any  effect  thereon  if  the  provisions  of  the  trust  deed  are 
valid,  and  if  invalid,  whether  the  property  comes  within  the 
range  and  effect  of  the  will,  and  what  is  the  effect  thereof. 
11.  Whether  the  provision  in  the  codicil,  just  referred  to,  in- 
volves any  illegal  suspense  of  the  power  of  alienation,  and  if  so, 
what  is  the  destination  of  the  property  in  question. 

III.  As  to  the  fourth  clause  of  the  will  taken  in  connection 
with  the  first  dause  of  the  codicil,  a  question  is  submitted  to 
the  court  under  this  clause,  whether  the  disposition  of  the  Bay- 
ard farm  therein  mentioned  does  or  does  not  conflict  with  the 
statute  against  perpetuities,  or  illegally  suspends  the  power  of 
alienation.  A  life  estate  in  this  farm  is  given  to  the  plaintiff  by 
the  will,  and  in  a  certain  contingency  John  Hunter,  jun.  is  to 
execute  a  deed  in  fee  thereof  to  his  three  sisters,  subject  to  the 
use  or  occupation. thereof  by  his  mother  and  three  sisters,  so 
long  as  they  Remain  single  and  unmarried,  which  it  is  obvious 
may  be  during  four  lives. 
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ly.  As  to  the  fifth  clause  of  the  will,  taken  in  connection 
with  the  deeds  to  and  from  Ludlow,  several  questions  arise,  as  to 
the  rights  of  the  parties  which  are  referred  to  in  the  complaint. 
We  submit  the  following  suggestions.  1.  As  to  such  portion  of 
the  luids  embraced  in  this  clause  as  were  derived  from  James 
Desbrosses,  deceased,  they  necessarily  fall  under  the  operation 
of  the  trust  deeds  already  discussed.  2.  The  plaintiff,  E.  D. 
Hunter,  must  necessarily  take  said  lands  and  the  proceeds  there- 
of, (so  &r  as  sold  or  disposed  of)  so  far  as  the  plaintiff's  title 
under  said  trust  deeds  shall  be  confirmed  by  the  decision  of  this 
court.  The  particular  questions  arising  under  the  same  have 
been  discussed  under  the  second  clause  of  the  will.  3.  A9  to 
those  portions  of  the  lands  embraced  in  the  devise  which  con- 
fessedly belonged  to  John  Hunter,  in  his  lifetime,  in  his  own 
rights  and  which  have  not  been  sold  or  leased,  this  devise  will 
take  full  effect.  4.  As  to  those  portions  which  had  been  con- 
tracted to  be  sold,  or  were  under  lease,  reserving  rents,  the  same 
que8ti<A8  arise  as  are  discussed  under  the  second  clause,  and 
need  not  be  here  repeated.  5.  A  portion  of  the  land  embraced 
in  the  devise,  lying  in  the  county  of  Ulster,  a  question  arises 
under  this  clause,  whether  it  embraces  those  lands. 

V.  As  to  the  9th  clause  of  the  will,  and  the  11th  clause  of  the 
will,  a  question  arises,  as  to  which  id  the  primary  fund  for  the 
payment  of  the  legacies  of  $20,000  to  each  of  the  daughters — 
that  is,  whether  they  are  primarily  payable  out  of  the  testator  s 
personal  estate  generally,  or  out  of  the  particular  fund  bequeath- 
ed to  John  Hunter,  jun.  in  the  9th  clause  of  the  will.  {See  Hoes 
▼.  Van  Hoesen,  1  Ckmsi.  129.) 

VL  As  to  the  17th  clause  of  the  will  and  as  to  the  3d  clause 
of  the  will  in  connection  with  the  2d  clause  of  the  codicil  a  ques- 
tion arises  as  to  the  nature  and  extent  of  the  interest  of  John 
Hunter,  jun.  in  the  real  estate  therein  devised.  I.  It  is  obvious 
that  any  liniitati(m  of  John's  title  by  the  terms  of  the  will  can- 
not afiect  his  title  (whatever  it  may  be)  derived  under  the  trust 
deeds  and  heretofore  discussed.  2.  The  question  as  to  the  other 
lands  will  be  seen  to  be  this.  (1.)  Plaintiff  takes  a  life  estate 
under  the  second  elause  of  the  will.  (2.)  John  Hunter,  jun. 
Vol.  XVII.  9 
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takes  a  fee  simple  by  the  3d  clause  of  the  will  in  all  lands  in 
Sullivan  except  in  Nos.  4  and  5,  [otherwise  disposed  of]  and  ex- 
cept the  land  devised  in  the  2d  clause  to  the  plaintiff.  (3.)  John 
Hunter,  jun.  takes  a  fee  simple  by  tho  17th  clause  of  the  will,  in 
the  residue  of  the  real  estate  not  otherwise  disposed  of,  in  case 
he  survives  his  father.  (4.)  In  case  he  dies  before  his  father, 
leaving  lawful  issue,  or  lineal  descendants,  then  the  same  is  de- 
vised to  such  issue  or  descendants,  but  if  without  leaving  such 
issue  or  descendants,  then  the  same  is  devised  to  the  three  sisters 
of  John.  (5.)  By  the  2d  clause  of  the  codicil,  it  is  provided  in 
regard  to  all  real  estate  devised  to  John  Hunter,  jun.  that  in 
case  he  dies  without  leaving  lawful  children  or  descendants  at  his 
death,  the  same  passes  to  his  sisters  in  fee.  Under  this  the  ques- 
tion arises,  Has  he  more  than  a  life  estate  ?  Is  the  condition  a 
valid  one  ?  Can  he  devise  or  convey  this  real  estate  ?  If  he 
has  lawful  children  or  descendants  does  he  take  a  fee,  or  do  thet/ 
take  a  fee  ? 

yil.  As  to  the  18th  clause  of  the  will,  and  the  21st  clause  of 
the  will,  taken  in  connection  with  the  third  clause  of  the  codicil, 
a  question  arises  which  is  referred  to  in  the  complaint,  and  will 
be  necessary  to  be  settled  by  the  court.  1.  Whether  the  pro- 
ceeds of  unperformed  contra<;ts  for  the  sale  of  portions  of  the  real 
estate  of  the  testator  not  under  lease  are  to  be  regarded  as  per- 
sonal estate,  and  to  pass  to  the  legatees  thereof,  or  are  to  belong 
to  and  be  invested  for  the  benefit  of  the  devisees  of  the  lands  of 
of  the  rents,  or  other  interests  therein.  2.  The  same  question 
arises  as  to  contracts  for  the  sale  and  extinguishment  of  the 
rents.  3.  The  same  question  arises  as  to  the  contracts  for  the 
sale  of  the  reversionai^  or  other  interest  of  the  testator  in  said 
real  estate.  The  plaintiff  therefore  asks  for  a  judgment  or  de- 
cree, settling  the  above,  and  any  other  questions  which  arise 
upon  the  instruments  in  question,  and  making  the  proper  pro- 
visions for  carrying  out  the  same,  and  taking  such  accounts  as 
may  be  necessary,  and  also  awarding  costs,  expenses  and  counsel 
fees  as  shall  be  just. 
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Wm.  Boies,  fcr  John  Hunter,  jun.  and  Elias  D.  Hunter,  jun. 

I.  Under  the  trust  deed  from  Gabriel  V.  Ludlow  to  John 
Hunter,  John  Hunter  took  a  life  estate.  1.  The  trust  deed  so 
provided.  2.  Elias  D.  Hunter  was  not  a  party  to  the  instrument, 
and  cannot  claim  any  estate  under  it,  conflicting  with  that  of 
John  Hunter,  who  was  a  party.  3.  John  Hunter  was  entitled  to 
a  life  estate  in  these  lands  as  "  tenant  by  the  curtesy,"  and  he 
has  disposed  of  it  in  no  way  during  his  life. 

II.  In  the  second  clause,  the  testator  gives  to  Elias  D.  Hun- 
ter, his  heirs  and  assigns  forever,  all  his  la7id  in  4l  of  the  Har- 
denburgh  patent  in  Delaware  county,  and  his  lot  11  in  the  town  of 
Mamakating,  in  Sullivan  county.  1.  As  to  those  lands  in  great 
lots  41  and  11,  under  the  leases  reserving  rent,  the  devise  in  fee 
to  E.  D.  Hunter  is  inoperative  and  ineffectual ;  the  interest  of 
the  testator  therein  not  being  lands.  2.  As  to  those  lands  held 
under  leases  in  fee.  reserving  rent,  and  under  contract  for  the 
sale  and  extinguishment  of  the  rents,  the  devise  in  fee  of  the 
land  is  inoperative.  8.  As  to  those  lands  not  under  lease,  but 
under  contract  of  sale,  where  moneys  are  due  and  to  become  due, 
the  devise  in  fee  of  the  lands  is  inoperative.  They  fall  into  the 
personal  estate.  (2.  R.  S.  ^th  ed.  269.  Payn  v.  BeaL  4  Denio, 
410.  Herrington  v.  Budd,  5  Id,  321.  Overbagk  v.  Patrie, 
8  Barb.  28.     Rose  v.  Bartlett,  Cro.  Car,  292.) 

III.  In  the  third  clause,  the  testator  gives  unconditionally  to 
John  Hunter,  jun.  all  his  lands  in  Sullivan  connty  not  embraced 
in  great  lota  4  and  5.  He  also  ratifies  and  confirms  a  previous 
gift  and  deed  of  great  lots  4  and  5  of  the  Haf  denburgh  patent  unto 
John  Hunter,  jun. ;  and  gives  his  farm,  known  as  the  Bayard 
farm,  with  the  buildings  and  appurtenances  thereof,  to  John 
Hunter,  jun.  upon  the  condition  that  he  shall  not  dispose  of  the 
same  until  he  shall  have  attained  the  age  of  twenty-five  years. 
1.  This  clause  has  the  effect  to  give  John  Hunter,  jun.  an  im- 
mediate and  vested  interest  in  great  lots  Nos.  4  and  5.  The 
testator,  by  this  clause,  ratifies  and  confirms  his-  gift.  It  was 
before  conditional,  and  now  becomes  absolute,  and  cannot  be  de- 
feated by  the  happening  of  any  event  whatever.  John  Hunter, 
by  this  clause,  conveys  the  devisable  interest  which  remained 
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in  himself,  to  John  Hunter,  jun.  and  the  two  estates  merge  and 
form  an  absolute  estate  in  fee  simple.  If  he  should  die  before 
he  arrives  at  the  age  of  25  years,  the  estate  would  vest  in  his 
devisees  or  heirs.  2.  The  accumulation  of  the  rents  and  profits 
of  these  lands,  as  provided  for  by  the  trust  deed,  beyond  the 
majority  of  John  Hunter,  jun.  is  void  under  the  statute.  (2  K,  S. 
4/A  ed,  135,  §§  37,  88.)  3.  John  Hunter,  jun.  enjoys  the 
rents  and  profits  as  from  and  after  his  majority.  The  rents  and 
profits  which  have  accrued  must  be  paid  over  to  him  at  his  ma- 
jority, and  those  which  may  accrue  must  be  immediately  paid 
over  to  him.  4.  John  Hunter,  jun.  takes  an  absolute  and  uncon- 
ditional estate  in  the  Bayard  farm,  under  this  clause.  The  clause 
in  the  codicil  with  reference  to  this  property,  is  void  on  the 
ground  that  it  suspends  the  power  of  alienation  for  a  longer 
period  than  two  lives  in  being.  The  power  of  alienation  may,be 
suspended  until  John,  jun.  becomes  25  years  of  age,  and  also 
during  the  life  of  E.  D.  Hunter,  40  days  in  addition,  and  during 
the  life  of  the  mother,  and  so  long  as  the  three  sisters  remain 
unmarried.  The  fourth  clause  of  the  will,  as  respects  this  prop- 
erty, is  void,  for  the  same  reason.  The  clause,  '^  I  give  and  de* 
vise  unto  my  said  grandson,  his  heirs  and  assigns,  all  my  other 
lands  in  that  county,"  (Sullivan,)  has  the  effect  to  vest  the  fee 
simple  immediately  in  John  Hunter,  jun. 

lY .  1st.  As  to  those  lands  in  great  lots  41  and  11,  under  leases 
in  fee  reserving  rent,  the  devise  in  fee  to  E.  D.  Hunter  is  in- 
operative and  ineffectual ;  the  interest  of  the  testator  therein  not 
being  lands.  2;  As  to  those  lands  held  under  leases  in  fee  re- 
serving rent,  and  under  contract  for  the  sale  and  extinguishment 
of  the  rents,  the  devise  in  fee  of  the  land  is  inoperative.  3.  As 
lio  those  lands  not  under  lease,  but  under  contract  of  sale,  where 
moneys  are  due  or  to  become  due,  the  devise  in  fee  of  the  land 
is  inoperative.  They  fall  into  the  peraonal  estate.  (2  R.  S. 
269,  ^th  ed.  Payn  v.  Beale^  4  Denio,  410.  Harrington  v. 
Btidd,  5  Id.  521.  Overbagh  v.  Patrie,  8  Barb.  28.)  4.  The 
latter  part  of  the  5th  clause,  ''and  in  case  any  of  my  said 
granddaughters  should  die  without  leaving  lawful  issiie  or  lineal 
desoendants,  then  the  share  of  the  one  bo  dying  shall  be  equal* 
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ly  divided  betwe^  the  surviving  sisters  and  the  issne  of  smch 
of  them  as  may  then  be  dead,"  is  void,  inasmuch. as  it  suspends 
the  power  of  alienation  for  more  than  two  lives  in  being.  It  is 
general  and  intended  to  apply  should  the  granddaughters  die 
ttfter  the  son.  The  language  naturally  conveys  that  meaning 
In  the  6th,  7th  and  8th  clauses,  where  the  testator  desires  to 
limit  the  effect  of  the  provision  to  the  ease  where  his  grand- 
daughters die  before  the  termination  of  the  life  estate  of  his  son, 
he  expressly  says  so.  The  power  of  alienation  may  be  suspended 
by  this  clause,  during  the  lives  of  the  son  and  each  of  the  three 
granddaughters.  5.  The  devise  of  all  the  testator's  lands  in 
great  lot  No.  25  in  the  Hardenburgb  patent,  lying  in  the  county 
of  Greene, ''  and  all  my  other  lands  in  the  said  county  of  Greene," 
does  not  cover  the  testator's  lands  in  great  lot  No.  25,  which  do 
not  lie  in  the  county  of  Greene.  It  is  clearly  the  intention  of 
the  testator,  by  this  clause,  to  give  his  granddaughters  all  of 
his  land  in  the. county  of  Greene,  and  that  only. 

y.  The  6th,  7th  and  8th  clauses  are  inoperative  as  to  those 
houses  and  lots  which  John  Hunter  sold  in  his  lifetime.  The 
proceeds  of  such  sales  are  personal  estate.  (2  R.  S.  269, 4^A  ed. 
Payn  v.  Beal,  4  Denioy  410.  Herringtm  v.  Btidd,  6  Id,  321. 
Overhagh  v.  PcUrie^  8  Barb.  28.  Rose  v.  Bartlett,  Cro. 
Car.  292.) 

YI.  The  9th  and  11th  clauses,  taken  in  connection,  have  the ' 
effect,  1.  To  give  to  John  Hunter,  jun.  all  the  testator's  stock  in 
the  Westchester  County  Bank,  and  in  the  Tanners'  Bank,  Cats- 
kill,  and  all  such  bonds  and  mortgages,  and  other  securities  and 
moneys  which  were  in  the  hands  of  James  Powers,  Esq.  at  the 
decease  of  testator,  subject  to,  but  not  charged  with  the  legacies 
to  testator's  granddaughters.  2.  To  charge  the  testator's  personal 
estate  with  the  payment  of  these  legacies.  The  charge  upon 
John  Hunter's  funds  is  only  in  aid  and  not  in  exoneration  of 
the  personal  estate.  {Hoes  v.  Van  HoeseUj  1  Comst.  120.  Man- 
ning V.  Spooner^  8  Ves.  jun.  114.  1  Story^s  Eq.  Jtir.  571-2, 
and  cases  there  died.)  The  9th  ekuse  has  the  effect  to  deliver 
sod  g^ve  title  to  John  Hunter,  jun.  of  the  assignment  of  bonds 
md  other  securities,  which  were  executed  by  the  testator  to 
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John  Hnnter,  jun.  but  placed  in  the  hands  of  Mr.  Powers,  with- 
out delivery. 

YII.  As  to  those  lands  purchased  at  tax  sales,  obtained  from 
Robert  B.  Hunter,  or  the  assignees  of  John  Kiersted,  which  are 
under  leases  in  fee,  reserving  rent,  or  under  leases  in  fee  reserving 
rent,  and  under  contract  for  the  sale  or  extinguishment  of  the 
rents,  or  under  contract  of  sale  where  moneys  are  due  or  to  be- 
come due,  the  10th  clause  is  inoperative,  inasmuch  as  the  testa- 
tor's interest  is  personal  estate.  (2  R.  S.  269,  4ith  ed.  Payn 
V.  Beal^  4t  Denio^  410.  Herrinprton  v.  Bvdd,  5  Id.  321.  Over- 
bagh  V.  Patrie,  8  Barb.  28.     Rose  v.  Bartlett,  Cro.  Car.  293.) 

VIII.  The  21st  clause  does  not  alter  or  affect  the  destination 
which  this  property  would  take  under  the  previous  provisions  of 
the  will.  The  clause,  "  and  the  proceeds  of  such  contracts  and 
sales  shall  be  invested  by  my  executors,  or  whoever  shall  exe- 
cute my  will,  on  bond  and  mortgage,  for  the  benefit  of  the  devi- 
sees thereof  under  this  my  will,  in  the  same  manner  as  other 
investments  are  hereinbefore  directed  to  be  made,"  does  not  give 
the  benefit  of  these  sales,  contracts,  &c.  &c.  to  the  devisees  of 
the  land.  The  executors  shall  make  the  investment  for  the 
benefit  of  the  devisees  thereof;  that  is,  for  the  benefit  of  the 
devisees  of  the  testator's  personal  estate.  The  term  devisee  is 
applied  to  the  recipient  q{  personal  property  as  well  as  teal  es- 
tate under  a  will.    {Blackstone;  Bouvier;   Webster.) 

IX.  The  trust  deed  has  the  effect,  taken  in  conniection  with 
the  third  clause  of  the  will,  to  give  to  John  Hunter,  jun.  not  only 
the  lands  in  great  lots  Nos.  4  and  5,  but  the  moneys  which  are 
due  or  may  become  due  from  leases,  contracts  of  sale,  &c.  of 
lands  in  said  lots 

X.  1.  The  sales,  contracts  and  leases  by  John  Hunter  of 
lands  conveyed  by  the  trust  deed  from  Ludlow,  constitute  a 
revocation,  change  and  alteration  of  the  trusts  of  said  deed 
under  its  provisions,  at  least  as  to  those  lands  under  con- 
tract, Sec.  2.  The  will  of  John  Hunter  constitutes  a  revoca- 
tion, change  and  alteration  of  the  trusts  of  said  deed. 

XI.  The  clause  "  in  case  the  said  John  Hunter,  (my  grand- 
son,)  shall  die  without  leaving  any  lawful  children  or  descend- 
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ants,  at  the  time  of  his  death,  I  give,  devise  and  bequeath  all 
and  every  part  and  portion  of  my  real  estate  to  my  said  grand- 
daughters," ifcc.  has  not  the  effect  to  limit  or  lessen  John,  jun.'s 
estate.  It  does  not  convert  it  into  a  life  estate,  1.  Because  the 
testator  evidently  did  not  intend  so  to  do.  2.  Because  it  would 
provide  for  an  illegal  suspension  of  the  power  of  alienation. 
3.  Because  it  would  affect  rights  already  acquired  under  deed  F. 
{TalorY.  Tator,  4i  Barb.  431.)  4.  Because  it  is  limited  on 
lives  not  in  being,  5.  Whether  the  girls  take  any  estate 
under  this  clause,  depends  upon  whether  the  children  of  J. 
Hunter,  jun.  die  before  him,  and  children,  too,  not  in  being  at 
the  time  of  the  making  of  the  will.  The  defendant,  E.  D.  Hunter, 
juB.  was  not  in  esse  at  the  death  of  the  testator.  6.  The  law 
abhors  all  suspension  of  the  powers  of  alienation,  and  tolerates 
it  only  in  certain  excepted  cases,  where  a  prescribed  manner  is 
followed  and  a  limited  time  is  not  exceeded.  7.  The  fair  con- 
struction of  this  clause,  is  as  though  it  read,  ^^  in  case  the  said 
John  Hunter,  (my  grandson,)  shall  die  {before  Tne)  or  {before 
t/ie  testator,y^  &c.  &c.  This  clause  is  inoperative  inasmuch  as 
the  said  John,  jun.  survives  the  testator.  {JarTnan  on  Willsj 
vol  2,  cA.  48,  p.  659.  Hinckley  v.  Simmons,  4  Ves.  160.  King 
V.  Taylor,  6  Id.  806.  Trotter  v.  Williams,  Pre.  Ch.  78.) 
8.  But  should  we  err  in  the  positions  we  have  taken,  then 
John  Hunter,  jun.  takes  an  estate  tail,  and  by  virtue  of  the 
statute  of  1786,  abolishing  entails,  he  is  seised,  of  the  real 
estate  devised,  in  fee  simple  absolute.  (2  R.  S.  ^th  ed.  p.  132. 
Lott  V.  Wyckoff,  1  Barb.  8.  C.  Rep.  565.  S.  C.  2  Coms.  555. 
Emmons  v.  Cairns,  8  Barb.  245.) 

Xn.  If  we  are  wrong  in  the  position  taken  above,  then  the 
devises  to  the  testator's  granddaughters,  in  the  5th,  6th,  7th, 
and  8th  clauses  of  the  will,  are  affected  by  a  similar  clause ; 
especially  the  devise  in  the  5th  clause. 

XIIL  The  clause,  '^Sut  should  the  said  John  Hunter,  jun. 
marry  with  the  consent  of  his  parents,  before  attaining  the  age 
(^  twenty-five  years,  and  have  lawful  issue,  and  shall  die 
before  attaining  that  age,  then  the  said  lands  embraced  in  the 
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said  deed  of  conveyance,  or  such  part  thereof  as  shall  remain 
unsold,  together  with  snch  as  shall  be  under  leases  or  contracts 
of  sale,  (subject  to  such  leases  and  contracts,)  and  all  rents, 
moneys  and  securities,  to  be  held  and  taken  as  hereinbefore 
znentioned,  for  the  benefit  of  the  said  John  Hunter,  jun.  shall 
go  to  and  belong  to  the  children  of  the  said  John  Hunter,  jun. 
in  equal  proportions,"  has  the  effect ;  1.  In  case  John,  jun.  dies 
before  attaining  the  age  of  25  years,  to  give  lots  4  and  5  to 
defendant,  E.  D.  Hunter,  jun.  and  any  other  children  John, 
jun.  may  have  previous  to  his  decease.  2.  To  vest  in  John 
Hunter,  jun.  and  his  children  an  absolute  estate  in  great  lots 
4  and  5.  3.  To  entitle  John  Hunter,  jun.  and  his  children  to 
the  rents  and  profits  of  said  lands.  4.  Immediately  upon  John 
Hunter's  having  a  child,  the  gift  became  complete  and  was 
relieved  from  all  contingency.  The  contingent  rights  of  John 
Hunter,  sen.  and  Elias  D.  Hunter  were  defeated  by  the  birth 
of  a  lawful  child  to  John  Hunter,  jun. 

XIY.  We  submit,  that  by  the  fifteenth  clause  of  the*  will,  a 
trust  is  created  and  an  illegal  suspension  of  the  power  of  alien- 
ation provided  for.  This  trust  is  to  continue  until  the  testator's 
grandchildren  are  liberally  educated,  which  may  be  for  more 
than  two  lives  in  being.  The  income  of  the  estate  is  charged 
with  the  expenses,  &c.  This  clause  has  an  important  bearing 
upon  other  parts  of  the  will ;  and  especially  upon  foL  84  of 
the  codicil. 

Wm.  A.  Porter^  for  Elizabeth  D.,  Ann  M.  and  Adele  Hunter. 
I.  As  to  the  trust  deed.  This  deed  embraces  all  the  real 
estate  which  descended  to  Elizabeth,  (the  wife  of  the  testator,) 
as  one  of  the  heirs  of  James  Desbrosses.  1.  By  the  terms  of 
this  deed,  the  fee  simple  does  not  vest  in  Elias  D.  Hunter,  upon 
his  attaining  the  age  of  21  years,  urdess  both  John  Hunter  and 
his  wife,  have  died  prior  to  that  time.  %  The  trust  continues 
for  the  benefit  of  John  Hunter  and  his  wife  and  the  survivor, 
at  all  events  until  the  death  of  both  of  them,  and  upon  the 
death  of  both  of  them,  for  tlie  benefit  of  Elias  D.  Hunter,  until 
he  attains  the  age  of  21  years.     3.  These  deaths  must  take 
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place,  and  Ellas  D.  Hanter  must  also  attain  the  age  of  21 
yean  before  the  trusts  cease,  then  they  cease :  and  Elias  D. 
Hunter  stands  seised  in  fee. 

U.  We  claim  that  the  trusts  created  by  the  said  deed  were 
reyoked  by  the  will,  and  that  the  property  embraced  in  the  deed 
is  disposed  of  by  the  will.  The  deed  gives  to  John  Hunter  the 
right  to  revoke.  1.  The  intention  of  John  Hanter  to  revoke 
the  trusts,  is  manifest ;  for  he  undertakes  not  only  to  put  an 
end  to  the  trusts  but  to  dispose  of  the  property.  2.  This  inten- 
tion he  manifests  in  writing  executed  by  himself,  (he  having  sur- 
vived his  wife.)  3.  It  is  not  necessary  that  a  revocation  should 
be  express  as  to  the  intention  to  revoke.  Acts  implying  such 
intuition  are  sufficient,  as  in  cases  of  wills,  agencies,  &c.  {Bou- 
vier*s  Law  Die.  vol.  2,  p.  467,  ^c.)  4.  Every  thing  necessary 
to  constitute  a  revocation,  has  been  done.  The  intention  to 
revoke  has  been  manifested  in  writing,  and  as  clearly  as  though 
it  had  ho&a  stated  in  so  many  words.  A  will  disposing  of  the 
property  in  a  manner  at  variance  with  the  trusts,  has  been 
made  and  executed  by  John  Hunter.  5.  The  effect  of  such 
revooa^n  is,  that  the  property  passes  [under  the  disposition 
of  it  made  in  the  will. 

nL  The  trusts  in  the  deed,  having  been  revoked,  as  to  the 
Sd  clause  of  the  will,  rents  reserved  under  leases  in  fee,  do 
not  pass  under  the  devise  of  lands.  Nor  do  contracts  for  the 
sale  or  extinguishment  of  rents.  Nor  do  contracts  for  the  sale 
of  lands.  Nor  do  rents  which  accrued  during  the  life  of  the 
testator.  (2  R.  S.  268,  (  5.  Payn  v.  Beal,  4  Denio,  405. 
Berring'tan  v.  Buddy  4  Denio^  821.)  The  rents  reserved 
under  leases  in  fee,  fall  into  the  residuum  of  real  estate, 
disposed  of  by  the  17th  elause  of  the  will ;  and  the  contracts 
above  mentioned,  and  the  rents  due  at  the  testator's  decease, 
&11  into  the  residuum  of  the  personal  estate  disposed  of  by  the 
18th  clause  of  the  will. 

rV.  As  to  the  8d  clause  of  the  will,  with  the  2d  clause  of 

the  codicil  and  the  deed  from  John  Hunter  and  E.  D.  Hunter 

and  wife  to  John  Hunter,  jun.  and  the  declaration  of  trust 

aecompanying  it.    These  deeds  we  claim  are  void,  and  that  the 

Vol.  XVn.  10 
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will  disposes  of  the  property  embraced  therein,  the  trusts  in 
the  deed  to  John  Hunter,  having  been  revoked.  1.  The  dec- 
laration of  trust  provides  that  in  case  John  Hunter,  jun.  should 
die  before  he  attains  the  age  of  25  years,  witl^put  leaving  law- 
ful issue,  then  the  deed  of  conveyance  to  John  Hunter  shall  be 
canceled  and  destroyed,  so  as  io  be  of  no  effect  It  also  pro- 
vides that  in  such  case  the  land  conveyed  by  the  said  deed  shall 
belong  toElias-D.  Hunter,  unless  otherwise  disposed  of  by 
John  Hunter  in  his  wiU.  It  also  provides  that  should  John 
Hunter,  jun.  marry  with  the  consent  of  his  parents,  before 
attaining  25  years  of  age,  and  have  lawful  issue  and  die  before 
attaining  that  age,  it  shall  go  to  his  children.  2.  All  the  testa- 
tor's lands  in  Sullivan  county,  including  lots  4  and  5,  except 
those  devised  in  the  2d  clause  of  the  will  to  his  son,  are  dis- 
posed of  in  the  3d  clause  of  the  will  to  John  Hunter,  jun.  and 
upon  his  death  without  leaving  lawful  issue,  by  the  2d  clause 
of  the  codicil,  to  his  three  sisters.  8.  There  is  provision  for 
an  iUegal  accumulation  of  rents,  &o.  (2  jR.  S.  135,  i  87.)  If 
this  provision  is  valid  for  the  minority  of  John  Hunter,  jun.  it 
is  void  after  that  time,  and  the  will  disposes  of  the  residue. 

v.  As  to  the  4th  clause  of  the  will  in  connection  with  the 
1st  clause  of  the  codicil :  There  is  nothing  in  the  disposition 
of  the  Bayard  farm  by  these  clauses  conflicting  with  the  stat* 
ute  against  suspending  the  power  of  alienation.  1.  The  power 
of  alienation  is  suspended  only  during  the  life  of  Elias  D. 
Hunter.  2.  If  conveyed  bySTohn  Hunter,  jun.  to  his  three 
sisters  in  fee,  subject  to  the  use  and  occupation  as  provided  in 
the  codicil,  they,  with  their  mother,  may  convey  an  absolute  fee 
in  possession.  (2  R.  S.  138,  §  14.  8  Barb.  S.  C.  R.  245.) 
The  devise  in  the  4th  clause  of  the  will,  in  connection  with  the 
2d  clause  of  the  codicil,  of  Hunter's  Island,  Hart  Island,  and 
the  Provoost  farm,  does  not  conflict  with  the  statute.  Elias  D. 
Hunter  has  a  life  estate.  After  his  death  the  devise  is  to  John 
Hunter,  jun.  and  he  takes  a  qualified  fee,  liable  to  be  defeated 
upon  his  death  without  leaving  any  lawful  children  or  descend- 
ants.   (2  if.  5'.  184,  §  25.) 

YI.  As  to  the  5th  clause  of  the  will:  All  of  the  testator's 


BUTOHESS—JTTLY,  1858.  75 


Hunter  v.  Hunter. 


landfi  in  great  lot  25,  in  the  Hardenbnrgh  patent,  are  included 
in  this  devise.  The  words  "  lying  in  the  county  of  Greene,"  are 
merely  used  for  designation  or  description  of  the  lot,  5-6  of  which 
lie  in  Greene  county.  1.  The  wording  "  all  my  lands  in  great 
lot  25,"  indicate  the  intention  to  convey  the  entire  lot,  and  not 
that  portion  lying  in  Greene  county.  2.  If  the  intention  was 
to  restrict  the  devise  to  lands  in  Greene  county,  the  words  "  lying 
in  the  county  of  Greene,"  would  more  naturally  and  properly 
have  immediately  followed  the  word  "  lands."  3.  If  such  was 
the  intention,  no  reference  to  the  lot  or  the  patent  was  necessary 
Or  natural.  The  words  "  all  my  lands  in  the  county  of  Greene," 
irould  have  embraced  all  the  lands  in  lot  25,  and  the  other  lands 
devised,  and  this  would  have  been  by  far  the  simpler  and  more 
natural  wording.  {Doe  v.  RoOyl  Wend.  541.)  4.  The  phrase 
"  all  my  other  lands  in  said  county  of  Greene,"  is  used  to  desig- 
liate  the  portion  of  his  lands  in  said  connty,  which- the  devisees 
shall  not  take  until  after  the  death  of  his  son.  As  to  great  lot  25, 
in  the  Hardenburgh  patent,  we  claim  that  under  this  clause  the 
devisees  therein  named  take  immediately.  As  to  the  other  lands 
in  Greene  county  and  the  Sackett  farm,  from  and  after  the 
death  of  Elias  D.  Hunter,  there  can  be  no  illegal  suspense  of 
the  power  of  alienation  under  the  last  paragraph,  of  this  clause 
in  the  will.  The  share  given  by  the  devise  to  each  one  of  the 
granddaughters  respectively,  is  all  that  passes  to  the  durvivors 
at  the  death  of  any  one  of  them.  If  any  one  of  the  grand- 
daughters dies,  her  share  goes  to  the  survivors,  and  is  alienabte 
immediately.     {Vedder  v.  Evertson,  3  Paige,  281.) 

YII.  As  to  the  9th  clause  of  the  will :  The  bequest  in  this 
clause,  is  the  primary  fund  for  the  payment  of  the  legacies  given 
in  the  11th  clause,  and  also  the  costs  and  charges  mentioned  in 
the  9th  clause.  1.  It  would  be  the  primary  fund  for  the  pay- 
ment of  the  costs  and  charges  against  the  same  without  any 
direction  to  that  effect,  and  we  must  suppose  that  the  intention 
of  the  testator  was,  that  it  should  be  so,  in  directing  that  it 
should  be  subject  to  such  costs  and  charges.  2.  The  samcf  di- 
rection is  made  respecting  the  legacies,  and  we  must  suppose 
liiat  the  intention  was  the  same  as  to  them.    This  consttuctiot 
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is  consistent  with  the  provision  in  the  11th  clause,  that  the  leg- 
acies shaU  be  paid  ont  of  the  personal  estate.  {Kelsey  v.  Deyoe^ 
8  Coweriy  133.  Burton  v.  Knclwlton,  3  Ves.  117.  Haneox  v. 
ilttcy,  ll/d.l79.) 

YIII.  As  to  the  13th  clause  of  the  will,  and  the  2d  clause  of 
the  codicil :  After  the  death  or  marriage  of  Mary  Mills,  and  the 
death  of  John  Hunter,  jun.  without  leaving  lawful  children  or 
descendants  surviving  him,  Elizabeth  D.,  Ann  M.  and  Adele 
iBEunter  take  the  fee. 

By  the  Courts  S»  B.  Strong,  J.  As  all  persons  now  in  being 
who  can  have  any  interest,  according  to  the  statements  in  th^ 
pleadings  and  the  proo&  in  this  action,  either  in  the  property  to 
which  the  testator  was  at  any  time  entitled  in  his  own  right,  or  that 
which  descended  to  his  wife  from  her  father,  are  before  this  court  as 
parties,  (except  Mary  Mills,  concerning  whose  estate  or  rights 
under  the  will  no  question  exists,) — as  the  questions  which  have 
been  raised  upon  the  will  necessarily  involve  to  a  considerable 
extent  a  consideration  of  the  tenor  and  effect  of  the  deeds — as 
the  plaintiff  caUs  for,  and  the  defendant  consents  to,  a  judicial 
construction  of  all  those  documents — and  as  the  assent  of  the 
parties  has  reference  only  to  the  mode  of  procedure  in  matters 
over  which  the  court  has  the  requisite  jurisdiction — I  shall  con- 
sider the  deeds,  so  far  as  it  may  be  necessary  in  order  to  deter- 
mine what  was  the  extent  of  the  testator^s  property  and  power 
at  the  time  of  his  decease,  and  what  passed  by  his  wilL 

The  deed  from  the  testator  and  his  wife  to  Ludlow,  conveyed 
all  her  share,  right  and  proportion,  of  all  the  real  estate  in  the 
state  of  New- York,  whereof  her  father,  James  Desbrosses,  died 
seised,  and  to  which  she  was  entitled  as  one  of  the  heirs  at  law 
of  her  father,  together  with  the  appurtenances,  and  the  rents, 
issues  and  profits  thereof.  The  description  of  the  principal  sub- 
ject matter  conveyed  was  sufficiently  broad  to  comprehend  rentis 
reserved  upon  perpetual  leases,  even  if  rents  had  not  been,  as 
they  were,  particularly  designated.  Such  rents  are,  according  to 
Blackstone,  (2  Com.  41,)  incorporeal  hereditaments.  As  such 
they  are  descendible  from  those  to  whom  they  are  reserved. 
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(IJust.  12  b.  Waikmsm  Descents,  2&0.  Prest.  an  Abat.  bi.) 
The  case  of  Payne  y.  BetUsy  (4  Denio,  405,)  which  was  cited  on 
the  argament  by  the  oonnseV  for  the  defendants,  merely  de- 
cided that  a  landlord  haying  a  mere  right  of  forfeiture,  by  a  re- 
entry for  non-payment  of  rent,  has  no  interest  or  estate  in  the 
iands  which  can  be  sold  an  execution.  Judge  Jewett,  who  de- 
livered the  opinion  of  the  court,  admitted  that  in  a  strict  legal 
sense  the  terms  ^'  lands,  tenements  and  real  estate,"  or  one  of 
them,  may  comprehend  every  thing  of  a  permanent  nature  that 
may  be  holden,  and  may  thus  embrace  rents,  (under  perpetual 
leases.)  The  word  seised,  does  not  confine'  the  description  to 
tangible  property.  "  Seisin,"  as  was  very  properly  decided  in 
Fan  Rensselaer  y.  Poueher,  (5  Denio,  35,)  has  reference  to 
the  estate,  and  not  to  the  thing  in  which  the  estate  exists. 

The  deed  from  Ludlow  conveyed  the  same  property  to  the 
testator.    It  was  to  be  held  by  him  in  trust  to  and  for  the  use 
of  the  testator  and  his  wife  during  their  natural  lives,  and  for 
the  use  of  the  surviyor  during  his  or  her  life.    There  were  con- 
tingencies upon  which  the  entire  estate  was  to  yest  in  the  tes- 
tator, but  as  they  never  happened,  it  is  unnecessary  to  mention 
them  here.    Upon  the  death  of  the  survivor  of  the  two,  the 
property  was  to  be  held  in  trust  for  the  use  of  the  plaintiff,  if 
lie  should  then  be  a  minor,  until  he  should  attain  the  age  of 
tw^ty-one  years;  or  if  he  should  then  be  of  full  age,  or  when 
he  should  attain  that  age,  it  was  to  yest  in  him  absolutely.    It 
was  contended  by  his  counsel  that  by  the  terms  of  the  deed  the 
absolute  title  was  to  yest  in  the  plamtiff  whenever  he  should 
attain  his  majority,  although  it  might  be  in  the  lifetime  of  but 
one  of  his  parents.    I  do  not  so  understand  that  deed^    The 
grant  for  the  use  of,  or  to,  the  son,  is  expressly  "  up<m  the  death 
of  both  his  parents."    That  too,  was  manifestly  in  'aocordanoe 
with  their  design.    They  did  not  intend  to  deprive  themselves, 
under  any  c<»tingenoy,  of  the  foil  enjoyment  of  the  property, 
nor  of  the  exercise  of  the  powers  which  they  reseryed  over  it. 
There  is  some  singularity  in  this  part  of  the  deed.    The  prop- 
erty is  not  to  be  held  in  trqst,  and  some  one  is  to  stand  seised 
of  it  after  the  death  of  the  trustee,  without  the  designation  of 
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any  subBtitate.  If  the  clatiBe,  that,  '^  when  the  son  should  attain 
the  age  of  twenty-one  years,  then  the  trustee  should  stand  seised 
of  all  the  estate,  to  and  for  the  sole  use,  benefit  and  behoof  of 
such  son,  his  heirs  and  assigns,  in  fee  simple  forever,  without 
any  further  trust  of.  and  concerning  the  same,'^  should  be  con- 
strued by  itself,  there  would  be  no  question  but  that  the  plaii^- 
tiff  became  Seised  of  the  absolute  legal  estate  in  the  premises 
when  he  attained  his  majority,  although  his  fi&ther  was  then 
alive  and  lived  many  years  afterwards.  But  the  rule  is,  very 
properly,  that  in  construing  an  instrument  in  which  there  are 
apparent  discrepancies,  the  whole  must  be  taken  together,  in 
order  that,  if  possible,  the  inconsistencies  may  be  reconciled. 
Certaiidy  there  would  be  discrepancies  in  the  insulated  pro- 
visions that  the  property  was  to  be  held  for  the  entire  use  of 
the  father  and  mother,  and  the  survivor  during  the  life  of  the 
survivor ;  that  the  son  was  to  become  seised  of  it  in  fee  simple 
on  his  attaining  the  age  of  twenty-one  years,  although  his  par- 
ents, or  one  of  them,  might  then  be  living;  and  the  further  pro- 
vision, that  if  the  son  should  die  during  the  natural  lives  of  his 
parents,  the  property  should  go  to  the  &ther,  subject  to  the 
right  of  the  mother  during  her  life,  in  fee  simple.  These  diffi- 
culties are  reconciled  by  construing  the  deed  as  providing  that 
the  property  should  be  held  for  the  use  of  the  parents  and  thb 
survivor,  during  life,  and  that  upon  the  death  of  the  survivor 
and  the  full  age  of  the  son,  it  should  vest  in  him  absolutely ; 
and  such,  in  my  opinion,  is  the  true  construction. 

The  trust  estate,  and  consequent  suspension  of  the  power  of 
dienation,  might  have  continued  beyond  the  lives  of  the  tes- 
tator and  his  wife,  had  both  died  during  the  minority  of  the  son, 
but  as  they  could  not  have  extended  beyond  the  death  of  the 
son,  that  wodld  not  have  exceeded  the  time  aUowed  by  law  when 
the  deed  wto  executed. 

The  testator  wais  authorized  to  sell  with  the  consent  of  his 
wife,  aU  or  any  port  of  the  lands  belonging  to  the  Desbrosses 
estate  situate  in  the  city  of  New-York,  and  to  receive  and  retain 
the  proceeds  to  and  for  his  own  use.    That  power  was  exercised 
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eclj  as  to  one  lot,  and  no  question  has  been  raised  as  to  that,  or 
its  avails. 

Authority  was  also  conferred  upon  the  testator,  his  heirs  and 
assigns,  or  the  g%iardian  of  such  of  his  heirs  as  might  be  minors, 
to  make  sales  or  leases  of  all  or  any  part  of  the  estate  included 
in  the  deed  from  Ludlow ;  but  it  was  expressly  provided  that 
the  considerations^  rents,  issues  and  profits  of  what  might  be 
sold,  should  be  subject  to  the  trusts  specified  in  that  conveyance. 
Under  this  power  the  testator  sold  a  portion  of  the  lands,  and 
received  a  part  of  the  consideration  money,  and  a  part  remains 
unpaid.  He  also  leased  another  portion  of  such  lands  in  perpe- 
tuity, and  received  a  part  of  the  rents  accruing  during  his  life, 
and  a  part  thereof  is  still  due.  He  also  entered  into  contracts 
for  the  sale  of  another  portion  of  these  lands,  (but  executed  no 
conveyance  therefor,)  and  received  a  part  pf  the  consideration 
money,  and  a  part  remains  unpaid.  And  he  made  contracts  for 
the  extinguishment  of  Ae  rents  of  a  portion  of  the  lands  held 
under  perpetual  leases  from  Desbrosses,  and  has  received  a  part 
of  the  consideration  money  for  such  proposed  extinguishment, 
and  the  residue  remains  unpaid. 

In  all  those  cases  where  the  contracts  were  not  consummated  by 
conveyances  the  legal  title  to  the  property  has  not  been  divestei!, 
and  is  now  in  the  plaintiff.  Consequently  the  requisite  conrey- 
ances  should  be  executed  by  him.  The  provision  in  the  revised 
statutes  authorizing  a  court  of  equity  to  compel  the  specific  per* 
fonnanee  of  a  contract,  (for  the  sale  of  real  estate,)  made  by 
any  one  who  may  have  died  before  it  was  consununated,  by  his 
minor  heir,  is  based  upon  the  supposition  that  in  such  cases  the 
heir  has  the  legal  title.  The  power  conferred  by  the  testator 
upon  his  executors,  in  the  21st  clause  of  the  will,  to  carry  into 
effect  his  unperformed  contracts,  is  confined  in  terms  to  hisown 
real  estate;  and  the  subsequent  direction  that  the  proceeds 
should  be  invested  for  the  benefit  of  the  devisees  of  the  lands 
oomtracted  to  be  sold,  evinces  an  intent  that  the  power  should  be 
limited  to  the  sales  of  land  which  he  could  devise. 

The  power  of  revocation  reserved  to  the  testator  and  his  wife 
jifwi^g  their  lives,  and  to  him  alone  if  he  survived  her,  was 
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limited  to  "  the  trusts  contained  in  the  deed."  Those  trusts  ap- 
plied to  the  testator  and  his  wife,  and  the  sarvivor,  during  their 
lives,  and  to  the  plaintiff  during  his  minority,  and  until  he  be- 
came  seised  of  the  absolute  title.  On  the  death  of  both 
parents,  and  the  termination  of  such  minority,  the  plaintiff  was 
to  stand  seised  of  all  the  estate  to  and  for  the  sole  use  of  him- 
self, his  heirs  and  assigns,  in  fee  simple  forever,  toithotU  any 
further  trust  of  and  concerning  the  same.  That  is  clearly  a 
legal  estate,  and  is  exempt  firom  the  power  of  revocation,  under 
the  strict  construction  to  which  reservations  in  a  deed  are  sub- 
ject, and  indeed  under  any  rational  construction.  There  can  bo 
no  doubt  but  that  this  intepretation  corresponds  with  the  inten- 
tion of  at  least  the  principal  grantor  of  the  deed  to  Ludlow. 
She  could  not  have  designed  to  put  it  in  the  power  of  her  hus- 
band to  divert  all  her  patrimonial  property  from  her  son,  and 
possibly  in  favor  of  his  children  by  a  second  wife. 

It  is  manifest  from  the  whole  scope  of  the  deed,  that  it  waa 
not  the  intention  that  a  sale  of  any  portion  of  the  lands  should 
be  considered  as  an  absolute  revocation  pro  tanto.  The  con- 
sideration money  was  to  be  substituted  for  the  land,  and  subject 
to  the  same  trusts.  Its  ultimate  destination  was  to  be  the 
same.  When  it  was  designed  to  confer  the  power  upon  the  tes- 
tator to  divert  the  purchase  money  from  the  general  uses  speci- 
fied in  the  deed,  as  to  the  land,  and  to  vest  the  title  to  it  abso- 
lutely in  himself,  it  was  given  in  explicit  terms.  Thus  he  was 
expressly  authorized  <'  to  take,  have,  and  retain  the  proceeds  of 
such  lands  situate  in  the  city  and  county  of  New- York  as  he 
might  sell,  to  the  use  of  himself,  his  executors,  administrators 
and  assigns,  without  any  account  of  and  concerning  the  same.'' 

The  testator  was  undoubtedly  entitled  during  life  to  the  rents, 
issues  and  profits  of  the  unsold  lands,  and  to  the  interest  accru- 
ing on  the  consideration  moneys  of  such  portions  of  the  real 
estate  as  he  had  sold,  or  conl^acted  to  sell.  Upon  his  death  the 
plaintiff  became  seised  in  fee  of  the  unsold  lands,  and  the  rents 
on  the  then  existing  and  unaffected  leases,  and  entitled  to  the 
absolute  property  in  the  consideration  moneys  for  that  portion 
of  the  estate  which  had  been  sold,  whether  it  had  been  paid  to 
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the  testator,  or  remained  unpaid  at  the  time  of  his  decease. 
What  I  have  said  as  to  the  interests  of  the  testator  and  of  the 
pl^tiff  in  the  Desbrosses  estate,  or  the  avails,  thereof,  has  no 
reference  to  any  interest  in  that  portion  of  such  estate  which 
was  inclnded  and  conveyed  in  and  by  the  deed  to  the  defendant, 
John  Hunter,  junior,  after  the  execution  of  that  deed. 

The  premises  described  in  the  conveyance  to  John  Hunter, 
junior,  consisted  partly  of  lands  held  by  the  testator  in  his  own' 
right,  but  principally  of  lands  which  had  descended  to 'the  tes- 
tator's wife  firom  her  &ther,  and  were  included  in  the  deeds  to 
and  firom  Ludlow.  No  question  was  made,  on  the  argument,  and 
therefore  none  will  now  be  considered,  as  to  the  power  and  right 
of  the  testator,  and  the  plaintiff  and  his  wife,  to  convey  the  ab- 
solute title  to  that  portion  of  those  premises  which  had  belonged 
to  the  Desbrosses  estate. 

The  deed  to  John  Hunter,  jun.  was  confided  to  the  custody  of 
Mr.  Powers,  and  was  not  to  be  delivered  to  the  proposed  grantee 
until  he  should  obtain  the  age  of  25  years.  If  he  should  die 
under  that  age,  having  married  with  the  consent  of  his  parents, 
and  having  lawful  issue  at  the  time  of  his  death,  (as  I  interpret 
tiie  declaration  of  trusts  and  objects  executed  at  the  same  time 
with  the  deed,)  the  title  to  the  premises  was  to  vest  in,  and  of 
course  the  deed  was  to  be  delivered  immediately  to,  or  for  the 
benefit  oi^  such  issue.  I  conclude  that  the  term  having  lawful 
issue  applies  to  the  time  when  the  grantee  might  die  under  the 
appointed  age,  as  that  construction  harmonizes  with  the  previous 
declarations,  twice  made,  that  if  he  should  die  under  such  age 
without  leaving  lawful  issue,  the  deed  should  be  destroyed  and 
the  property  go  elsewhere.  Whatever  doubts  may  have  formerly 
existed  relative  to  the  true  construction  of  the  words,  '*  dying 
without  leaving  lawful  issue,"  our  revised  statutes,  which  were  in 
finroe  at  the  time  when  the  deed  which  I  am  now  considering  was 
executed,  have  provided  that  as  to  any  ulterior  disposition  of  prop- 
erty by  way  of  remainder,  the  failure  in  such  cases  is  at  the 
time  of  the  death  of  the  ancestor.  The  use  of  the  terms  does 
not,  therefore,  create  an  estate  tail  by  implication  in  John  Hunter, 
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Jan.  dnring  his  minority,  to  be  forfeited,  in  tiie  event  of  his 
death  under  25,  at  the  time  when  he  would,  if  liying,  have  at- 
tained that  age;  nor  are  the  ulterior  estates  made  dependent 
upon  a  contingency  too  remote  to  take  effect.  The  suspension 
of  the  power  of  alienation  is  limited  to  the  single  life  of  John 
Hunter,  jun.  It  was  contended  by  the  plaintiff's  counsel  that 
the  deed  to  John  Hunter,  jun.  must  be  inoperative  and  void,  as 
one  of  the  grantors  had  died  before  the  time  specified  for  its  de- 
livery to  the  grantee.  I  shall  not  consider  whether  the  object- 
ion, if  tenable  at  all,  would  be  applicable  to  the  whole  property, 
or  only  to  that  portion  of  it  which  the  testator  held  at  the  time 
in  his  own  right,  as  I  am  clear  that  it  cannot  be  sustained.  The 
rule  is  well  settled  that  when  a  deed  is  at  first  delivered  to  a 
third  person  as  an  escrow,  such  delivery  is  good  and  valid,  and 
vests  the  title  on  the  performance  of  the  condition,  or  happen- 
ing of  the  specified  contingency,  and  therefore  if  either  of  the 
parties  dies  before  the  condition  is  performed,  and  the  condition 
is  afterwards  perfected,  the  deed  avails ;  for  as  there  was  tror 
ditto  inchoata  in  the  lifetime  of  the  parties,  and  postea  conswmr 
matio  existens  by  the  performance  of  the  condition,  it  takes 
effect  by  the  first  delivery.  (Shep.  Touch.  59.)  There  is  pri- 
marily a  quasi  creation  of  an  estate,  subject  to  be  defeated  by 
the  failure  to  perform  the  stipulated  condition.  If  there  should 
be  any  thing  in  the  condition  requiring  action  on  the  part  of  the 
grantor  or  grantee,  which  he  alone  could  perform,  the  death  of 
the  required  actor  without  performance,  would,  of  course,  put 
an  end  to  the  inchoate  estate.  But  clearly,  that  was  not  the 
ease  here.  The  title  in  this  case  is  yet  alive,  and  may  be  per- 
fected by  the  delivery  expressly  prescribed  or  impliedly  author- 
ized by  the  written  declaration  accompanying  the  deed. 

The  declaratory  instrument  evinces  the  intention  of  the 
grantors,  that  the  premises,  or  their  avails,  should  be  held  and 
managed  during  the  period  intervening  beteween  the  primary 
and  eventual  delivery  of  the  papers  for  the  benefit  of  the 
grantee  or  his  heirs,  should  either  become  entitled  to  the  prop- 
erty. Possibly  such  might  have  been  the  effect  of  the  transac- 
tion, without  any  written  stipulation,  as  an  escrow  takes  effecty 
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if  at  all,  from  the  first  deHvery.  {Ruggles  v.  Lawson^  13  John. 
285.  WheOwriglU  v.  Wheelwright,  2  Mass.  Rep.  447. 
Hatch  T.  Hatch,  9  Id.  307.)  Althoagh  it  is  expressly  declared 
in  the  explanatory  instrument  acoompanjing  the  deed,  that  those 
papers  were  to  be  placed  in  the  hands  of  Mr.  Powers  as  an 
escrow,  yet  there  are  some  provisions  for  intermediate  action. 
Such  are  the  reservations  or  creations  of  power  to  manage,  lease 
or  sell  the  lands,  to  collect  the  rents  and  moneys  which  might 
be  due  on  the  contracts  of  sale,  and  to  invest  the  moneys  which 
might  be  received  for  the  benefit  of  John  Hunter,  jon.  provided 
he  shonld  eventually  be  entitled  to  the  property.  These,  to  give 
them  any  effect,  most  be  deemed  declarations  of  trust,  which  it 
was  competent  for  the  gruitors,  under  the  circumstances,  to 
make,  and  as  Mr.  Powers  might  be  considered  as  the  trustee  of 
the  grantee,  to  receive  and  hold  the  deed  provisionally,  for  him, 
they  became  and  continued  effective.  The  will  recites  that  the 
testator  had  given  to  his  grandson  the  premises  described  in  the 
deed,  in  fee  simple,  and  purports  to  ratify  and  confirm  forever 
the  deed  and  gi^  to  him.  The  recital  is  correct  as  to  the  extent 
of  the  estate  when  it  should  vest,  and  taken  in  connection  with 
the  deed,  can  mean  nothing  more.  The  devise  was,  as  it  pur- 
ported to  be,  simply  a  ratification  and  confirmation  of  what  had 
been  done,  and  was  probably  designed  to  save  any  question  that 
might  result  from  the  management  and  disposition  of  the  prop- 
erty by  the  testator,  subsequ^t  to  his  execution  of  the  deed. 
The  power  reserved  or  given  to  the  testator,  by  that  deed,  ex- 
tended no  further.  It  was  by  implicatiMi  merely,  a&d  could  be 
exercised  only  upon  the  contingeHioy  of  the  death  of  Jdm 
Hunter,  jun.  befi)re  attaining  the  age  of  twenty-fiTO  years,  with- 
out having  lawful  issue.  That  certainly  would  not  sauction  any 
devise  to  the  living  Jolm  Hunter,  jun»  Possibly  Ihe  testator 
might)  notwithstanding  the  deed,  have  given  to  the  grandson 
the  ineome  whieh  shonld  accrue  from  the  lands  previously  held 
by  him,  the  devisor,  in  his  own  right,  between  the  devisee's  agCB 
of  21  and  25  years,  but  that  was  not  done,  aand  a«  to  the  Deft- 
ivMfef  portion  of  the  deeded  lands,  or  any  avails  thereoi^  he 
hbd  no  power  of  disposition  whatever,  exc^t  what  be  derived 
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from  the  deed.  Besides ;  the  rents,  issnes  and  profits  of  the  real 
estate,  and  the  income  which  might  be  obtained  from  what  should 
be  sold  or  in  any  manner  received  under  the  deed,  were  to  be 
held  1)7  the  testator  as  a  provisional  trustee,  and  were  not  affected 
by  any  bequest  of  his  personal  estate.  In  the  event  of  the  fail- 
ure of  the  deed  to  take  effect  in  favor  of  the  proposed  grantee 
or  his  issue,  that  part  of  the  premises  which  belonged  to  the 
Desbrosses  estate  will  revert  to,  or  remain  in,  the  plaintiff,  under 
the  Ludlow  deeds,  and  he  will  be  entitled  to  the  residue,  as  it 
did  not  pass  under  a  wiU  Hot  purporting  to  dispose  of  it  speci- 
fically, as  the  heir  at  law  of  the  testator.  He  has,  therefore, 
all  the  title  to  the  whole  of  the  property  which  that  deed  pur- 
ports to  convey,  subject  to  the  eventual  estate  of  John  Hunter, 
jun»  or  his  issue.  The  plaintiff  will  be  entitled  to  the  rents  and 
profits  of  the  real  estate,  and  the  income  of  the  personal  estate 
which  shall  accrue  between  the  times  when  John  Hunter,  jun. 
shall  attain  the  age  of  twenty-one  years,  and  when  he  or  his 
issue  shall  become  entitled  to  the  deed,  and  the  title  in  him  or 
them  be  perfected,  as  the  direction  for  the  accumulation  of 
such  rents,  profits  and  income,  for  the  benefit  of  John  Hunter,  . 
jun.  after  the  termination  of  his  minority,  is  in  contravention 
of  the  revised  statutes.  (1  i?..  &  726,  §}  87,  88.  Id.  778, 774, 
§}  8,  4.)  The  intended  grantee,  while  the  deed  to  him  was  held 
as  an  escrow,  had  no  expectant  estcUe  which  gave  him  a  right  to 
the  intermediate  rents  and  profits,  under  the  40th  section  of  the 
title  relative  to  the  creation  and  division  of  estates.  There  can 
be  no  valid  existing  limitation  of  an  estate,  under  an  escrow, 
until  it  has  become  effective  by  the  eventual  delivery. 

Upon  the  whole,  I  am  satisfied  that  the  will  neither  passed 
Bor  in  any  way  affected  the  title  to  the  premises  described  in 
the  deeds  to  and  from  Mr.  Ludlow,  or  in  the  deeds  and  accom- 
panjing  explanatory  instruments^  to  John  Hunter,  jun. ;  or  to 
the  proceeds,  avaOs,  rents,  issues,  profits,  or  income  thereof  (er- 
cepty  of  course,  the  rents,  issues,  profits  and  income  of  the  prop- 
er^, or  its  avails,  conveyed  by  the  Ludlow  deeds,  which  acctiied 
previoiu  to  the  testator's  decease.)    An  account  must  be  taken 
of  what  was  received  by  the  testator  on  account  of  the  property 


DUTOHESS-^XJLY,  1868.  gg 


Hunter  v.  Hanter. 


incladed  in  the  Ludlow  deeds,  beyond  the  accruing  income,  and 
also  of  so  mnch  of  the  accruing  income  as  remained  unpaid  at 
the  testator's  death ;  and  it  must  be  deckred  that  the  principal 
moneys' which  may  have  been  received  by  the  testatori  or  which 
may  have  remained  unpaid  at  his  death,  belong  to  the  plaintiff; 
and  that  such  unpaid  part  of  the  income  was  the  property  of  the 
testator,  and  passed  under  his  will  as  a  portion  of  his  personal 
estate.  An  accoimt  must  also  be  taken  of  all  the  testator's  re- 
ceipts, on  account  of  the  property  proposed  to  be  conveyed  by 
the  deed,  to  John  Hunter,  junior ;  and  the  amount  must  be  paid 
to^  or  retained  by,  the  plaintiff,  subject  to  the  eventual  disposi- 
tion prescribed  in  that  deed  and  the  accompanying  instrument. 
This  disposes,  (so  &r  as  my  decision  can  go,)  of  many  of  the 
questions  raised  by  the  pleadings  and  discussed  on  the  argu- 
ment, relative  to  the  validity  and  effect  of  various  provisions  in 
the  will. 

The  devise  to  the  testator's  granddaughters  of  all  his  lands  in 
great  lot  No.  25,  in  the  Hardenburgh  patent,  lying  in  the  county 
of  Greene,  from  and  after  the  death  of  his  son,  can  operate  only 
upon  the  portions  of  that  lot  held  by  him  in  his  own  right,  for 
reasons  which  have  been  already  stated  by  me.  That  devise, 
too,  includes  only  the  testator's  part  of  the  lot  which  was  situated 
in  the  county  of  Chreeie.  The  words,  ''lying  in  the  county  of 
Greene,"  could  not  have  been  designed  as  descriptive  of  the  last 
preceding  antecedent,  the  Hardenburgh  patent,  nor  of  the  lot^ 
as  neither  lies  wholly  in  that  county ;  but  must  have  referred 
to  the  lands  intended  to  be  devised.  It  may  apply  to  them  with- 
out any  contradiction  or  discrepancy ;  as  words  of  restriction 
after  a  general  designation,  are  not  productive  of  inconsistency. 
80  too^  the  general  rule  that  the  reference  must  be  to  the  first 
antecedent,  is  inapplicable  to  a  description  consisting  of  several 
particulars.  In  that  case  each  qualifies  the  primary  and  princi- 
pal designation^  and  neither  can  be  rejected,  unless  it  is  contra- 
dictory, and  then  only  the  less  important.  In  this  case,  the 
description,  taken  together,  calls  for  the  following  qualifications 
of  the  lands  devised.  They  must  be  the  testator's  ;  must  be  in 
lot  No.  25  of  the  Hardenburgh  patent ;  and  must  lie  in  the 
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couaty  of  Ghreene.  As  there  were  lands  to  which  each  of  thooe 
particulars  applied,  none  others  were  included.  So,  too,  I  am 
satisfied  that  the  words,  ^^  from  and  after  the  death  of  my  said 
son,"  which  followed  both  of  the  devises  to  which  I  have  last  al- 
luded, and  the  intervening  devise  to  the  granddaughters,  of  the 
testator's  other  lands  in  the  county  of  Greene,  is  applicable  to 
each.  That  is  evident  from  the  punctuation,  and  results  fr^m 
the  well  established  rule  that  a  general  clause  following  several 
particulars,  with  which  it  is  connected  by  the  same  punctuation, 
qualifies  the  whole.  The  rule  may  not  be  universally  applicable, 
but  it  is  generally  so,  and  there  is  nothing  in  this  case  calling 
fyr  a  departure.  On  the  contrary,  it  corresponds  with  the  in- 
tent of  -the  testator  to  confer  upon  the  plaintiff  a  life  estate  in 
the  bulk  of  his  property. 

In  devising  his. property  situated  in  the  county  of  Greene, 
the  testator  uses  the  words,  ''all  my  lands,"  without  any  other 
denomination  of  the  subject  matter^  and  it  was  made  a  question 
on  the  argument  whether  those  terms>  used  in  that  clause  and 
elsewhere,  and  standing  alone^  included  rents  under  perpetual 
leases.  I  have  already  said  that  the  right  to  those  rents  was  real 
estate^  and  passed  under  a  devise  of  such  estate,  r^erring  to 
the  locality  of  the  land.  But  whether  a  devise  in  general  terms, 
of  the  testator's  lands  in  a  county,  passes  his  right  to  rents  un- 
der perpetual  leases  on  lands  in  such  county^  is  a  much  more 
difficult  question.  A  question  somewhat,  although  not  entirely, 
analogous,  was  discussed  but  not  decided  in  the  case  of  Huni- 
inffton  V.  Forksmiy  before  the  court  for  the  correction  of  errors, 
(6  ESU,  149.)  It  waa  also  raised  in  the  late  supreme  court,  in 
the  cases  of  The  People  v.  Haskins,  (17  Wend.  463,)  and  Payne 
V.  Beal^  (4  DerdOj  405.)  The  question  in  the  two  cases  in  the 
supreme  court  was  whether  the  landlord's  right  ooiild  be  sold 
under  an  execution  against  real  estate.  In  the  case  in  WendeU 
it  was  decided  that  it  could  be ;  in  the  ease  in  HiU  it  was  de- 
cided the  other  way.  In  a  case  lately  before  the  court  of  ap- 
peals it  was  decided  that  the  lessee  had  a  determinable  fee,  and 
die  lessor  had,  in  additiim  to  his  right  to  leceive  his  rent,  a 
mere  right  of  forfeiture.    When  there  is  a  determinable  fee 
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m  one,  there  can  be  no  existing  estate  in  the  same  land  in 
another.  The  fiitnre  estate  is  merely  by  way  of  substitution; 
and  cannot  arise  until  the  determination  of  the  primary  fee. 
If  this  had  been  a  new  question  I  should  have  had  considerable 
difficulty  in  coming  to  a  conclusion  that  there  could  be  a  present 
fee  in  one,  (which  supposes  the  absence  of  any  existing  estate  in 
anotiier,}  and  at  the  same  time,  a  right  to  receive  and  enforce 
the  payment  of  rent  out  of  the  land,  and  an  'accompanying  right 
of  forfeiture  which  may  be  enforced  at  any  moment,  in  another. 
However,  it  seems  to  be  settled  in  this  state,  tli,at  the  landlord 
has  no  present  estate  in  the  land ;  that  his  right  is  not  even 
suffident  to  support  a  surrender  to  him  from  the  tenant.  That 
may  well  be,  and  yet  the  right  may  pass  under  a  grant  or  de- 
vise of  the  land.  The*  rule  of  construction,  as  to  the  description 
of  the  thing  granted  or  devised,  is  liberal.  Thus  the  same  wor4 
may  be  a|^lied  differently,  according  to  the  understanding  in 
that  part  of  the  country  where  it  is  used.  Lord  Coke  gives 
many  instances  of  the  kind,  and  the  supreme  court  of  this  state 
has  decided  that  the  word  timber  may  include  fencing  stuff,  if 
that  corresponds  with  the  local  interpretation.  The  title  to  the 
soil  ordinarily  passes  under  the  general  denomination  of  land. 
The  reason  for  this — ^that  it  is  incidental  to  the  reversion — ^is 
not  strictly  applicable  to  leases  'in  perpetuity ;  still  the  fact 
that  there  is  a  right  of  forfeiture  may  justify,  if  it  does  not 
call  for,  a  similar  interpretation.  The  propriety  of  this  con- 
stroctioai  is  supported  by  its  conformity  to  the  general  under- 
standing in  the  parts  of  the  state  where  such  leases  prevail. 
Formerly  the  right  of  forfeiture  dependent  upon  the  breach  of 
a«oondition  could  neither  be  granted  nor  devised,  but  passed  by 
descent  to  the  heir  of  the  original  grantor.  But  by  our  present 
statute  of  wills,  a  possibility  in  real  property  which  may  dc- 
sc^id  to  the  heirs,  may  be  devised.  {2  R.  8.  57,  (  2.)  My 
impression  is  strong  that  the  interest  of  the  landlord,  under 
die  leases  in  question,  passed  under  the  devise  of  the  land,  and 
I  must  so  decide. 

In  the  instances  where  the  testator  had  entered  into  contracts 
for  the  sale  of  lands  held  by  him  in  his  own  right,  the  portions 
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of  the  purohase  money  whieh  were  actually  received  by  him  be- 
came a  part  of  his  perBonal  estate,  and  passed  as  such  under 
his  will ;  but  the  unpaid  portion  must  go  to  the  devisees  of  the 
respective  lands.  This  disposition  of  the  unpaid  purchase 
moneys  is  clearly  made  in  the  21st  clause  of  the  will.  The  word 
"thereof"  following  the  denominative  "  devisees"  clearly  desig- 
nates the  special,  rather  than  the  general,  devisees.  The  codicil 
^empowers  the  execiltors  to  insert  in  the  conveyances  to  be  made 
by  them,  the  necessary  covenants  and  conditions  to  carry  out 
and  effectuate  9W>h  contracts,  and  to  bind  the  testator's  estate 
and  assets  for  their  performance  and  fulfilment,  so  far  as  it  may 
be  lawful  and  proper  for  them  to  do  so  in  their  character  as  exec- 
utors, and  without  unnecessary  personal  Uability.  It  appears 
to  me  that  this  power  of  "  binding  the  estate  and  assets"  is 
limited  to  the  consideration,  whether  in  money  or  securities, 
which  the  executors  may  receive  under  the  respective  contracts, 
each  severally  and  for  itself;  and  that  to  execute  the  power 
they  are  authorized  to  demand  the  requisite  security  to  the  pur- 
chasers, for  the  performance  of  the  contract  stipulations  &om 
the  respective  devisees  of  the  lands  contracted  to  be  sold.  To' 
extend  the  power  any  further  would  be  manifestly  improper,  aa 
it  might  cause  serious  and  possibly  lasting  embarrassments. 
When  the  devisees  are  minors  the  securities  should  be  executed 
by  their  guardians,  who  can  exact  the  proper  change  of  securi- 
ties from  their  wards,  when  they  shall  arrive  at  full  age.  Such 
securities  will  be  amply  sufficient,  and  all  that  the  purchasers 
can  reasonably  require.  Indeed,  they  could  be  compelled  to  ac- 
cept them,  if  their  sufficiency  should  b6  satisfactorily  established, 
in  order,  if  that  should  be  necessary,  to  relieve  the  residue  of 
the  estate. 

In  the  bequest  of  twenty  thousand  dollars  to  each  of  the 
granddaughters,  there  is  a  positive  direction  that  their  legacies 
shall  be  paid  out  of  the  personal  estate.  That,  taken  by  itself, 
would  make  them  payable  out  of  that  part  of  such  estate  which 
was  not  specifically  bequeathed.  In  the  previous  specific  be- 
quest of  certain  funds  in  the  hands  of  Mr.  Powers,  to  the 
grandson,  it  is  declared  that   they  are  subject  to  the  pay- 
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ment  of  the  legacies  to  the  grandiaaghters.  That  neither 
directs  nor  implies  that  those  legacies  shall  be  paid  oat  of  snoh 
funds  primarily,  but  that  a  resort  may  be  had  to  them  if  it 
shall  become  necessary ;  in  other  words,  that  if  either  shall  fail  it 
shall  be  the  specific  legacy,  contrary  to  what  would  have  been 
the  result  if  it  had  not  thus  been  qualified.  Those  fdnds  may 
be  applied  towards  the  payment  (f  the  legacies  to  the  grand- 
daughters, in  aid  of  that  portion  of  the  estate  liable  therefor, 
according  to  the  usual  role,  but  not  otherwise.  Had  they  been 
made  first  liable,  as  their  value  is  much  less  than  the  amount 
of  the  legacies  to  the  granddaughters  (according  to  the  admis- 
sion of  all  the  parties,)  the  specific  legacy  must  inevitably  have 
been  wholly  nugatory.  In  determining  what  is  given,  where 
the  words  are  susceptible  of  variant  explanations,  a  resort  may 
be  had  to  surrounding  circumstances. 

Should  John  Hunter,  jun.  attain  the  age  of  twenty-five  years 
he  will,  as  I  have  already  intimated,  take  lots  4  and  5  in  that  part 
of  the  Hardenburgh  patent  lying  in  the  county  of  Sullivan,  under 
the  deed,  and  not  at  all  under  the  will,  and  consequently  there 
irill  be  no  remainder  in  those  lots,  to  pass  to  the  granddaughters, 
under  the  codicil. 

The  devise  over  of  the  share  of  the  Sackett  farm  of  either 
granddaughter  who  may  die  in  the  lifetime  of  her  &ther,  to 
her  lawful  issue  if  she  shall  leave  any,  must  necessarily  take 
effect,  if  at  all,  immediately  upon  the  termination  of  the  life 
estate  of  the  fikther.  The  devise  to  the  survivor  or  survivors  or 
the  issue  of  any  whq  may  have  previously  died,  is  not  confined 
in  terms  to  a  death  within  the  lifetime  of  the  feither.  But  as 
the  two  clauses  are  connected  by  the  copulative  conjunction 
'^and,"  both  relate  to  the  same  property,  and  provide  for  con- 
sistent altemativeB,  there  can  be  no  doubt  that  the  testator  con- 
templated in  each  the  same  period.  Neither,  therefore,  sus- 
pended the  power  of  alienation  beyond  the  life  of  one  person. 

The  restriction  of  the  right  to  sell  the  Bayard  farm  until 
John  Hunter,  jun.  should  attain  the  age  of  twenty-five  years, 
was  upon  him  personally,  and  could  not  extend  beyond  his  life« 
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But  if  it  oould,  and  vms  therefore  invalid,  the  avoidaixoe  of  a 
condition  snbfleqnent  wonld  not  defeat  the  estate. 

There  is  nothing  in  the  devise  of  the  Bayard  fimn,  or  of 
Hunter's  Island,  Hart  Island  and  the  Provoost  ftrm,  which  can 
suspend  the  absolute  power  of  alienation  as  to  either  for  more 
than  two  lives  in  being  at  the  death  of  the  testator.  A  life 
estate  is  devised  to  the  plaintiff;  and  the  disposition  of  those 
lands,  upon  his  death,  will  depend  upon  the  election,  or  omiBsioKL 
to  elect,  of  John  Hunter,  jun.  within  the  next  forty  days. 
Neither  the  right,  nor  prescribed  omission,  to  elect,  can  ezt^id 
beyond  the  life  of  the  person  upon  whom  the  power  is  devolved. 
The  suspension  of  the  power  of  alienation  must  therefore  be  at 
an  end  before  or  at  the  time  of  his  death,  should  that  happen 
within  the  forty  days. 

Neither  the  requisition  in  the  will  that  John  Hunter,  jun. 
should,  on  electing  to  move  to  Hunter's  Island  upon  the  death 
of  his  father,  lease  to  his  mother  and  three  sisters  the  Bayard 
farm,  for  their  residence,  free  of  rent  so  long  as  they  should 
remain  single,  nor  the  direction  in  the  codicil  that  on  making 
SUC&  election  he  should  execute  a  deed  for  the  Bayard  fium  to 
his  three  sisters,  subject  to  the  use  and  occupation  thereof  by 
them  and  their  mother  and  the  survivors  and  survivor  of  them 
so  long  as  they  should  remain  unmarried,  would  eflbct  a  suspen- 
sion of  the  power  of  alienati<m  at  all,  within  the  meaning  of  the 
statute.  The  rights  of  those  ladies  would  be  mere  charges 
upon  the  land,  which  they  could  release.  They  could  imtte 
with  the  principal  owner  and  convey  an  absolute  fee  in  posses- 
sion, at  any  time.  Such  action  could  not  poscdbly  be  ooeroed, 
but  the  statute  refers  to  the  pow^,  and  not  to  the  greater  or 
less  probability  of  its  execution.  In  the  case  of  Mason  v.  JmeSf 
the  judges  of  the  court  of  a{>peals,  in  their  consultation,  agreed 
that  the  charge  of  an  annuily  for  life  after  the  termination  of 
two  lives  in  being,  upon  the  rents  and  profits  of  land,  did  not 
suspend  the  absolute  power  of  alienation,  within  tibe  statute. 

The  fee  simple  absolute  devised  to  John  Hunter,  jun.  in  the 
will,  in  a  large  portion  of  the  real  estate,  is,  unfortunately  for 
him,  changed  by  the  codicil  into  a  fee  defeasible  upon  his  dying 
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irithoat  leading  any  lawful  childreii  or  descendants  at  the  time 
of  his  death.  The  codicil  does  not  give  him  an  estate  tail  by 
implication  irhich  our  statute  abolishing  entails  would  have 
eonverted  into  a  fee  simple  absolute,  as  the  failure  of  issue  is 
Expressly  limited  to  the  time  of  his  death,  and  without  any 
Aich  limitation  in  the  will  it  would  have  resulted  from  the 
statute  relative  to  the  creation  and  division  of  estates. 

There  is  not  the  slightest  reason  for  supposing  that  the  fee 
simple  devised  to  John  Hunter,  jun.  in  the  will  is  reduced  by 
the  codicil  to  a  mere  life  estate. 

It  was  contended,  on  the  argument,  by  the  counsel  for  John 
Hunter,  jun«  that  the  devise  over  to  his  sisters  of  the  lands 
previously  given  to  his  father  for  life  and  then  to  him  in  fee,  upon 
his  dying  without  leaving  lawful  issue  at  the  time  of  his  death, 
was  too  remote^  as  it  might  suspend  the  power  of  alienation 
during  the  lives  of  his  father  and  himself  and  of  any  number 
of  his  children  who  might  die  before  him,  and  who  might  not 
have  been  in  being  at  the  time  of  the  death  of  the  testator.  It 
is  true  that  the  power  of  alienation  might  be  suspended  during 
ifae  lives  of  the  plaintiff  and  of  John  Hmiter,  jun.  and  any 
number  of  his  children ;  but  the  statute  has  reference  to  the 
lives  the  continuance  of  which  actually  suspend  the  power,  and 
the  power  is  in  no  manner  suspended  by  the  lives  of  the  chil- 
dren of  John  Hunter,  jun.  The  suspense  must  necessarily 
^xist  during  the  lives  of  himself  and  his  fistther,  and  no  l<mger, 
whether  his  children  die  in  his  lifetime  or  survive  him.  Thei 
qaestion  is  not  how  many  may  die  during  the  term  of  the  bus- I 
poision,  but  how  many  of  those  upon  whose  lives  the  suspensbn' 
is  made  to  depend.  Otherwise,  as  thousands  die  every  hour, 
th^re  oould  be  no  suspension  at  all.  I  am  not  in  &vor  of  tying 
up  the  estates  of  persons  who  are  capable  of  taking  care  of 
ihem,  and  very  much  doubt  the  expediency  of  restricting  the 
estate  given  in  the  will  to  the  grandson  and  the  only  male  de- 
seendant^  in  that  degree,  of  the  testator ;  but  I  must  administer 
the  kw  as  I  find  it 

There  is  nothing  to  invalidate  the  devises  in  the  6th,  7th 
nd  8tli  clauses  of  the  will,  of  certain  lots  in  New-York  to  the 


92  OASES  m  THE  SUPREME  COURT. 

Hunter  v.  Hunter. 

three  giranddanghters,  upon  the  death  of  their  father,  or  to  the 
issue)  or  in  default  of  issue,  to  the  surviyors  of  any  of  them  who 
might  die  in  his  lifetime. 

The  remainder  in  the  land  given  to  Mary  Mills  for  life,  de- 
vised to  John  Hunter,  jun.  is  included  in  the  contingent  devise 
over  to  the  granddaughters,  upon  his  dying  without  issue. 
The  words  in  which  the  devise  over  is  contained,  in  the  codicil, 
are  very  comprehensive,  and  include  all  and  every  part  and 
portion  of  the  real  estate  which  passed  to  John  Hunter,  jun^ 
under  the  will. 

The  charge  upon  the  income  of  the  estate,  for  the  education 
of  the  grandchildren,  is  not  void  as  illegally  suspending  the 
power  of  alienation  of  the  real  estate,  and  the  absolute  owner^ 
ship  of  the  personal  property.  It  might  be  presently  released 
by  each,  but  for  their  minority ;  and  a  suspension  resulting 
simply  from  minority  is  not  such  as  is  contemplated  by  the 
statute.  The  executors  are  of  course  authorised  to  retain  out 
of  the  residuum  of  the  personal  eistate  and  invest  the  requi- 
site fund  to  produce  an  income  sufiScient  to  complete  the  educar 
tion  of  the  grandchildren. 

They  can  in  like  manner  retain  and  invest  a  sufficient  amount 
to  produce  the  requisite  income  to  pay  the  annuity  to  Mary 
Mills. 

The  amount  in  each  case  may  be  settled  by  Mr.  Miller,  who 
has  heretofore  been  appointed  a  referee  in  this  action ;  and  it 
must  be  declared  that  upon  a  separation  thereof  from  the  gen- 
eral fimd  the  residue  of  the  estate  shall  be  exonerated  from  the 
charges,  unconditionally  as  it  respects  the  grandchildren,  and 
so  far  as  relates  to  Mary  Miller,  upon  her  written  consent. 

Questions  were  raised,  upon  the  argument,  as  to  the  nature 
and  extent  of  the  estate,  of  John  Hunter,  jun;  in  the  Bayard 
farm  and  of  his  eventual  estate  in  Hunter's  Island^  Hart  Island, 
and  the  Provoost  &rm.  My  impressions  as  to  these  may  be 
inferred  from  what  1  have  already  said,  but  the  questions  are 
80  important  to  the  parties  interested  that  they  should  be  dearly 
and  diredJy  settled. 

He  takes  a  present  fee  in  the  Bayard  &rm,  with  a  restrictioA 


DI}TOHS8&--iJI7L7,  1868:  ^g 


HYUiter  V,  Hunter. 


as  to  selling  it  until  he  shall  attain  the  age  of  twenty-five  years, 
determinable  on  his  electing,  at  the  death  of  his  fieither,  to  re- 
move to  Hnnter's  Island,  or,  on  his  omission  or  refusal  to  do 
that,  at  his  death  if  he  should  leave  no  lawful  issue  then  living. 
He  can  sell  the  farm  on  his  attaining  the  requisite  age,  and 
give  a  title  for  it,  defeasible  only  upon  his  dying  without  such 
issue,  as  such  sale  would  deprive  him  of  his  right  of  electing 
to  change  his  residence  to  the  island,  and  such  right  of  elec- 
tion would  also  necessarily  fail  if  his  father  should  outlive 
him.  He  will  take  a  fee  on  his  father's  death,  upon  his  electing 
to  remove  to  Hunter's  Island,  and  executing  a  deed  for  the 
Bayard  fSeurm  to  his  sisters,  subject  to  the  privilege  to  them  and 
their  mother  mentioned  in  the  codicil,  in  the  two  islands  and 
the  Provoost  &rm,  determinable  in  fiivor  of  his  sisters  on  his 
dying  without  having  lawful  issue  living  at  the  time  of  his 
death.  On  his  acquiring  the  fee  he  can  of  course  dispose  of 
such  property  and  confer  a  title  therefor,  subject  to  be  defeated 
only  upon  the  specified  contingency. 

There  can  be  no  question  as  to  the  disposition  of  those 
islands  and  the  Provoost  farm,  should  John  Hunter,  jun.  die  in 
the  lifetime  of  his  father  with  or  without  surviving  issue,  or  in 
case  of  his  own  election  to  take  the  same,  should  he  survive  his 
father. 

It  may  be  proper  to  declare  that  the  plaintiff  is  the  trustee 
for  his  children,  and  will  continue  such  during  their  respective 
minorities. 

A  decree  must  be  entered  in  conformity  with  this  opinion. 
The  necessary  accounts  may  be  taken  by  Mr.  Miller,  the  former 
referee,  whose  appointment  as  such  should  be  continued. 

The  costs  of  all  the  parties,  including  reasonable  counsel  fees, 
must  be  paid  out  of  the  residuum  of  the  personal  estate  be- 
queathed in  the  18th  clause  of  the  will. 

Liberty  must  be  reserved  to  any  of  the  parties  to  apply  to 
this  court  for  such  additions  to  the  decree  as  may  be  rendered 
necessary  by  any  future  events 

[PuTCHEM  General  Term,  July  6,  1868.  Barculo,  Brown  and  8,  B. 
BInngf  Jitttioes.] 
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A  person  snstaining  an  ii^jory  from  a  collision  with  the  wagon  of  another,  upon 
the  highway,  through  the  negligence  of  the  latter,  may  recover  therefor,  if 
hd  could  not  have  aroided  the  collision  by  the  use  of  ordinary  care. 

If  ordinary  dOigence  by  the  plaintiff  will  not  prevent  the  injmy,  he  is  not 
considered  in  any  degree  the  anther  of  the  wrong. 

In  order  to  excuse  a  collision  upon  the  highway,  on  the  groand  of  ineviiable 
accident,  it  must  appear  that  the  collision  was  unavoidable,  and  without 
any  blame  imputable  to  the  defendant. 

This  was  an  action  to  recover  damages  against  the  defendant, 
for  running  against  the  plaintiff 'sw^gon,  and  thereby  daanagmg 
the  same,  and  causing  injury  to  the  plaintiff's  person.  The 
plaintiff  in  his  complaint  demanded  damages  to  the  amount  of 
4^2000.  The  cause  was  brought  to  trial  in  October,  1851,  before 
Justice  Gady,  at  the  Washington  circuit.  The  plaintiff  proved 
that  in  November,  1851,  the  plaintiff  was  driving  two  horses, 
attached  to  a  wagon,  in  the  public  highway,  at  the  rate  of  about 
five  miles  an  hour,  when  the  defendant  came  lip  behind  him,  in 
a  single  wagon,  driving  one  horse ;  that  the  defendant  was  driv- 
ing &st,  was  standing  up  in  the  wagon ;  that  he  struck  his 
horse  three  times  with  all  the  force  he  could ;  he  then  took  <me 
line  in  each  hand,  and  reined  up  his  horse  as  hard  as  a  man 
could  hold.  The  defendant's  horse  reared  and  pitched,  and  over- 
took the  plaintiff  about  ten  rods  north  of  where  the  plaintiff  was 
when  first  seen  by  the  witness.  The  plaintiff  whipped  his  horses 
lightly.  They  started  up  a  little  and  increased  their  speed ; 
the  defendant's  horse  came  up,  and  struck  the  near  hind  wheel 
on  the  outside  of  the  plaintiff's  wagon,  and  turned  the  wagon 
round  to  the  east  a  Utile,  and  forward  at  the  same  time ;  the 
horse  struck  his  breast  near  the  top  of  the  wheel ;  the  plaintiff's 
wagon  at  the  time  of  the  collision  was  very  near  the  traveled 
part  of  the  road^  .The  defendant's  hone  made  another  jplunge, 
and  struck  the  box  of  the  plaintiff's  wagon  between  the  wheels ; 
that  started  the  plaintiff's  horses  on  the  run ;  they  ran  a  consid- 
erable distance,  and  finally  threw  the  plaintiff  out  of  the  wagoni 
and  he  was  seriously  injured  by  the  fell. 

The  court  among  things  charged  the  jury  as  follows :  1.  That 
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tlie  pluntiff  bad  been  severely  injured  was  not  to  be  disputed ; 
and  there  was  very  little  reason  to  doubt  tbat  the  injury  was 
occarioned  by  the  defendant's  driving  his  horse  and  wagon 
against  the  plaintiff's  wagon,  and  thereby  frightening  the  plain- 
tiff's horses,  and  cansing  them  to  ran  away  with  him.  2.  That 
it  had  been  insisted  on  the  part  of  the  plaintiff,  by  his  counsel^ 
that  the  defendant  drove  his  horse  and  wagon  against  the  plain- 
tiff's wagon  with  intent  to  injure  the  plaintiff;  but  that  the  evi- 
dence in  the  case  did  not  warrant  such  a  conclusion ;  the  evidence 
however  did  wanant  the  inference,  that  the  defendant  drove 
against  the  plaintiff's  wagon  with  a  view  to  stop  his  horse,  be- 
lieving there  would  be  less  danger  in  that  than  in  suffiaring  his 
horse  to  run  past  the  plaintiff's  wagon.  The  jury,  however, 
were  to  judge  whether  the  defendant's  horsid,  if  he  had  been  left 
to  take  his  own  course,  would  have  run  against  the  plaintiff's 
wagon,  instead  of  passing  it ;  that  if  the  jury  believed  that  the 
defendant  drove  his  horse  against  the  {daintiff's  wagon  and 
thereby  occasioned  the  injury  to  the  plaintiff,  he  was  liable  in 
this  action  for  his  damages  thereby  oecasioDed,  although  he  did 
it  with  the  view  to  save  himself  from  a  greater  hazard.  8.  That 
the  rule  of  law  appheable  to  the  case  had  been  eoiTeatly  stated 
by  the  deSmdant^s  ootunsel;  that  if  the  injury  sustained  by  the 
plaintiff  was  in  any  degree  owing  to  his  own  negligence,  he  was 
not  entitled  to  recover.  4.  That  if  the'  jury  believed  that  the 
plaintiff  was  entitled  to  recover,  the  amount  of  damages  was  in 
their  discretion.  The  counsel  lor  the  defendant  requested  that 
the  court  should  give  the  fcdlowing  instructions  to  the  jury. 
1.  That  if  the  jury  believed  that  the  horse  had  become  unmaft- 
ageaUe  so  that  the  defendant  could  not  control  him,  without  any 
misconduct  on  the  part  of  the  defendant,  then  it  was  their  duty 
to  £nd  lor  the  defendant  The  court  declined  so  to  charge  the 
jury,  and  the  defendant's  counsel  excepted.  2.  If  they  believed 
the  plaintil^  by  his  maimer  of  driving  his  own  team,  had  so  irri- 
tated a^  defendant's  horse  that  he  had  become  uncontndlable, 
the  plaintiff'  was  not  entitled  to  recover.  The  court  refused  so 
to  charge  the  jury,  because  in  his  opinion  there  was  no  evidence 
in  the  ease  which  warranted  that  belief;  to  which  the  defendr 
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ant's  ooimsel  excepted.  5.  If  the  jury  believed  that  the  plaintiff 
might  have  avoided  the  accident  by  turning  out  of  the  road 
where  it  happened  and  neglected  so  to  do,  he  was  not  entitled  to 
recover.  The  court  refused  so  to  charge  the  jury,  saying  that 
the  plaintiff  was  ahead  of  the  defendant  when  at  the  junction  of 
the  roads,  and  there  was  no  evidence  that  he  knew  which  road 
the  defendant  intended  to  take ;  and  if  the  plaintiff  saw  the  de- 
fendant after  they  passed  the  junction  of  the  roads  he  could  not 
tell  on  which  side  of  the  road  the  defendant  would  come  up  with 
him,  and  the  evidence  was  that  the  plaintiff  was  so  near  one  side 
of  the  road  that  the  defendant  might  have  passed  on  the  other 
side ;  to  which  refusal  and  charge  the  defendant's  counsel  ex- 
cepted. The  jury  found  a  verdict  for  the  plaintiff  for  $950 
damages ;  and  the  diefendant  moved  for  a  nei^  trial,  at  a  special 
term.    The  motion  was  denied,  and  the  defendant  appealed. 

C.  P.  JhtgaUsy  for  the  appellant. 

L.  J.  Bowe^  for  the  respondent. 

By  the  Courts  Hand,  J.  One  of  my  associates  has  passed 
upon  this  cause  at  the  circuit,  and  the  other  at  special  term,  on 
a  motion  for  a  new  trial,  and  I  concur  with  them  in  denying  it 
There  was  evidence  for  the  consideration  of  the  jury,  and  conse- 
quently the  nonsuit  was  properly  denied.  But  the  defendant 
complains  that  the  judge  refused  to  charge  the  jury  that  if  the 
plaintiff,  by  his  manner  of  driving  his  own  team  had  so  irritated 
the  defendant's  horse  that  he  had  become  uncontrollable,  he  was 
not  entitled  to  recover.  The  judge  refused  so  to  charge,  because 
he  thought  there  was  not  evidence  that  would  warrant  that  be- 
lief. The  defendant  was  correct  in  this  legal  proposition,  par- 
ticularly if  such  acts  of  the  plaintiff  were  either  negligent  or 
wilful.  But  was  this  law  applicable  to  the  case,  upon  the  proofs  ? 
The  defendant  relies  upon  the  testimony  of  the  witness  Palmer. 
But  I  think  that  testimony  not  sufficient.  The  defendant  left 
Palmer  nearly  1^  miles  from  the  place  of  the  disaster,  and  at  a 
place  at  which  he  himself  stopped  twenty  minutes.    If  any  thing 
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was  done  by  the  plaintiff^  in  this  respect,  it  was  previous  to  this 
time.  There  is  no  proof  that  he  did  any  thing  whatever,  after 
that,  calcakkted  to  disturb  the  defendant's  horse.  If  the  jury 
had  found  for  the  defendant  on  this  point  as  a  question  of  fact,  it 
would  have  been  without  evidence.  Besides,  he  had  abready 
told  the  jury  that  if  the  injury  he  had  received  was  in  any  de- 
gree owing  to  his  own  negligence,  the  plaintiff  could  not  recover. 

He  also  refused  to  charge  the  jury,  that  if  they  believed  the 
plaintiff  might  have  avoided  the  aocident  by  turning  out  of  the 
road  where  it  happened,  and  neglected  to  do  so,  he  eould  not 
recover.  This  he  refused  to  do,  because  he  thought  the  point 
did  not  arise  upon  the  facts  proved.  Tl^ere  is  no  proof  that  the 
plaintiff  was  negligent  in  this  particular.  It  is  doubtful  whether 
he  was  aware  of  the  proximity  of  the  defendant,  though  one  wit* 
ness  says  he  looked  around  some  time  before,  and  when  the  de- 
f^^dant  was  some  eleven  rods  distant ;  and  he  could  not  know 
that  the  latter  would  turn  a  comer  after  him,  instead  of  keeping 
in  the  straight  road.  Indeed,  if  the  judge  meant  to  lay  down 
the  law  in  the  broadest  sense  of  the  language  he  used,  I  think 
he  should  have  qualified  it  in  favor  of  the  plaintiff.  The  English 
rule  clearly  is,  that  the  plaintiff  may  recover,  if  he  could  not 
have  avoided  the  consequences  of  the  defendant's  negligence  by 
the  use  of  ordinary  care.  {Davies  v.  ManUy  10  M.  4*  Wela, 
546.  Bridge  v.  Grand  June.  RaUroad  Co.  3  Id.  246.  But- 
terJieU  v.  Forresiery  11  Eastf  60.  Tkorogood  v.  Bryan^  8 
ilf.,  Gr.  Sr  Sc.  115.  Cailin  v.  HiUs,  Id.  128.  aayards  v. 
Detkieky  12  Q.  B.  439.)  If  ordinary  diligence  by  the  plaintiff 
will  not  prevent  the  injury,  he  is  not  considered  in  any  degree 
the  anther  of  the  wrong.  This  seems  to  be  the  equitable  rule 
in  relation  to  mutual  negligence.  It  accords  too  with  the  prin- 
ciple, that  one  is  nbt  to  be  indifferent  and  reckless  because  an- 
other has  done  him  an  injury,  but  must  exercise  reasonable 
diligence  to  prevent  damage.  {Sedgwick  on  Dam.  98.  Wal- 
ters V.  Pfielj  1  Mees.  ^  W.  364,  and  notes.)  Perhaps  the  hin- 
gaage  of  9€me  of  the  judges  in  this  state  and  in  England  may 
seem  to  go  farther.  {Brown  v.  Maxwell,  6  Hillj  592.  Brow- 
neU  V.  Flagler,  5  Id.  282.  Bathlmn  v.  Payne,  19  Wend.  389, 
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Spencer  v.  The  Utica  and  Schenectady  Railroad  Co.  5  Bavh. 
387.  Tonawanda  Railroad  Co.  y.  Muti-ger,  5  Denioj  255 ; 
S.  C.  4  ConMl.  849.  Hartfield  v.  Roper,  21  Wend.  616. 
Puckwell  V.  WiUson,  bC.^P.  498.  WUliamsy.  Holland, 
6  /d.  23.    Hawkins  v.  Cooper,  8  /rf.  478.) 

But  these  English  cases  were  at  nisi  prius,  and,  on  ezamma- 
'  tion  of  the  decisions  in  this  state,  I  doubt  whether  one  of  them 
will  be  found  to  have  been  actually  decided  contrary  to  the  En- 
glish rule.  And  indeed  the  principle  is  the  same ;  for  if  the 
plaintiff  uses  ordinary  care,  he  does  not  inlaw  contribute  to  the 
injury. 

The  only  remaining  point  worthy  of  consideration  is  that  in 
relation  to  the  inability  of  the  defendant  to  control  his  own  horse. 
The  proposition  is  that  if  the  jury  believed  the  horse  had  become 
unmanageable,  so  that  the  defendant  could  not  control  him,  with- 
out any  misconduct  on  his  part,  they  should  find  for  the  defendant. 

If  the  accident  happened  entirely  without  the  fiiult  of  the 
defendant,  an  action  will  not  lie ;  though  it  would  seem  that  only 
the  act  of  God  excuses  a  common  carrier — something  more,  per- 
haps, than  unavoidable  accident,  in  the  common  acceptation  c^ 
that  t^m^an  act  in  no  way  depending  upon  human  agency. 
(McArthur  v.  Sears,  21  Wend.  190.)  In  Wakeman  v.  Rob- 
ism,  (1  Ring.  218,)  and  Dygert  v.  Bradley,  (8  Wend.  478,) 
cited  by  defendant,  while  the  court  admitted  that  unavoidable 
accident  was  a  defense,  they  denied  the  application  of  the  prin* 
oiple  in  those  cases.  In  the  first  case  the  defendant  rode  a 
young  and  spirited  horse  without  a  curb  chain,  and  pulled  the 
wrong  rein :  and  in  the  other,  although  the  jury  found  for  the 
defendant  on  a  charge  that  he  was  not  liable  if  the  injury  hap- 
pened by  mere  accident,  &c.  the  court  granted  a  new  trial,  on 
the  ground  that  he  was  bound  to  know,  under  the  circumstances, 
that  his  boat  could  not  pass  without  hazard.  The  court,  in  each 
of  these  cases,  looked  into  the  evidence  to  see  if  the  question  of 
uj^vddable  accident  arose.  Adopting  the  same  rule  here,  this 
point  will  not  avail  the  defendant.  From  Palmer's  testimony  it 
seems  the  horse  was  restive  before  the  defendant  stopped,  which 
was  between  one  and  two  miles  back.    After  the  lapse  of  twenty 
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minntes  he  started  again.  The  evidence  is  that  when  the  horse 
approached  the  plaintiff  he  was  running,  jumping,  rearing,  pitch- 
ing, kicking  and  acting  very  hadly,  and  was  so  when  within  10 
or  12  rods  of  the  pluntiff ;  notwithstanding  which  the  defendant 
whipt  him  while  still  running,  and  then  pulled  upon  the  reins ; 
and  ran  him  first  against  the  plaintiff's  wagon  wheel,  and  again 
against  the  middle  of  his  wagon ;  and  all  the  disastrous  conse- 
quences followed.  One  witness  testified  that  the  defendant  said 
he  ran  against  the  plaintiff  to  stop  his  horse,  and  had  whipt  him 
before.  But  waiving  that  Evidence  as  matter  for  the  jury,  and 
taking  the  relation  given  by  all  that  saw  the  transaction,  there 
is  nothing  like  that  unavoidable  accident  that  excuses  the  act. 
The  proof  shows  that  the  horse  behaved  viciously  before  the  de- 
fendant whipt  him,  and  was  restive.  And  the  defendant  proves 
that  was  the  case  before  he  stopped.  To  start  in  20  minutes  after 
with  such  a  beast,  and  directly  after  the  plaintiff,  and  whip  the 
horse  under  ftdl  speed,  when  the  plaintiff  was  but  a  few  rods 
ahead,  was  hazardous  if  not  reckless.  The  defendant  has  not 
shown  why  he  did  not  keep  straight  on,  in  the  direct  road,  by 
which  the  collision  would  have  been  avoided ;  instead  of  turning, 
when  within  six  rods  of  the  plaintiff,  and  following  him  in  a  road 
too  narrow  to  pass.  The  law  in  relation  to  inevitable  accident 
is  not  applicable  to  such  a  case.  The  rule  was  laid  down  two 
hundred  years  since,  that  the  accident  must  be  inevitable  and  /  . 
the  defendant  without  negligence.  ( Wedf^Y.  iSlfardy  Hob.  184.)  l^r/  Wj 
It  must  be  wholly  unavoidable,  and  no  blame  imputable  to  the  '  / 
defendant.  (See  Wakeman  v.  Rdbtsortj  1  Bing.  213 ;  Dygeri  '^  / 
T.  Bradley,  8  Wend.  472 ;  Goodmtin  v.  Taylor,  S  C.  ^  P. 
820 ;  Gibbons  v;  Pepper,  4  Mod,  405 ;  Vincent  v.  Stinehour, 
7  Verm.  Rep.  64.) 

Judgment  affirmed. 

[Fbjlkklin  QsNEttAL  tfERM,  Jolj  6, 1852.     WUUord,  Hand  and  Cody,  Just- 
Ibea] 
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If  no  notice  is  given  to  the  owner  of  the  equity  of  redemption  on  a  foreclosure 
of  a  mortgage  by  advertisement,  tho  sale  is  void,  as  to  him. 

Ejectment  will  not  lie  against  an  assignee  of  a  mortgagee  in  poRsession. 

Where  a  portion  of  the  mortgaged  premises  had  been  conveyed  after  the 
mortgage  was  given ;  and  on  a  foreclosure  by  advertisement,  no  notice  was 
given  to  the  owner  of  the  premises  so  conveyed,  and  the  premises  were  all 
bid  off  together  by  the  assignee  of  the  mortgage,  for  more  than  the  amount 
due  on  the  mortgage,  and  the  surplus  paid  to  the  mortgagor ;  Hdd,  that  the 
mortgage  was  not  foreclosed  as  to  the  part  so  conveyed ;  but  was  as  to  the 
rest ;  and  that  the  owner  of  the  portion  which  had  been  so  conveyed,  was 
entitled  to  have  the  value  of  the  rest  first  applied  in  payment  of  the 
mortgage. 

There  being  no  dispute  about  the  evidence,  the  construction  of  the  description 
in  a  mortgage  is  a  question  for  the  court,  and  not  tho  jury. 

This  was  an  action  of  ejectment,  tried  before  Justice  Willard 
at  the  Saratoga  circuit.  John  Jackson  owned  lot  No.  12,  and 
WiUiam  Jackson  lot  No.  1,  lying  contiguously,  each  said  to  con- 
tain 100  acres.  On  the  25th  of  April,  1842,  William  conveyed 
to  John  four  acres  off  the  northwest  comer  of  lot  No.  1.  This 
is  the  land  in  question.  This  deed  was  not  recorded*  On  the 
5th  day  of  October,  1843,  John  conveyed  the  dame  to  Samuel 
St.  John,  and  the  deed  was  recorded  on  the  10th  of  October, 
1843 ;  and  on  the  20th  day  of  January,  1850,  Samuel  St  John 
conveyed  the  same  to  the  plaintiff,  and  the  deed  was  recorded 
tiie  next  day.  At  the  same  time  that  William  Jackson  conveyed 
these  four  acres  to  John  Jackson,  John  conveyed  to  William  four 
acres  off  the  southeast  comer  of  lot  No.  12.  This  deed  was  not 
recorded.  On  the  28th  day  of  May,  1842,  John  Jackson  gave  a 
mortgage  to  William  Jackson,  to  secure  the  sum  of  $200,  in 
which  the  land  was  described  as  "  all  that  certsun  tract,  piece  or 
parcel  of  land  situate"  &c.  ^^  bounded  as  follows,  viz.  bounded  on 
the  north  by  lands  in  possession  of  E.  Consolus;  on  the  east  by 
land  of  William  Jackson ;  and  on  the  south  by  lands  in  posses- 
sion of  E.  Consolus,  David  Gray  and  James  Boss :  and  on  the 
west  by  the  lands  of  Cyrus  Paul  and  Mr.  Boss,  containing  100 
acres,  be  the  same  more  or  less."  This  description  would  apply 
to  lot  No4 12,  before  there  was  any  sale  or  exchange  of  four  acres. 
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The  original  lot  No.  1  was  boanded  on  the  north  by  MoEindleys 
kad ;  and  consequently  the  land  in  question  was  so  bounded. 
The  mortgage  was  recorded  on  the  30th  day  of  May,  1842 ;  and 
assigned  to  the  defendant  on  the  iTth  day  of  August,  1812 ; 
who  caused  the  same  to  be  foreclosed  by  advertisement  under 
the  statute,  the  sale  being  on  the  8th  day  of  April,  1847,  with- 
out giving  notice  to  Samuel  St  John.  On  the  day  of  sale  and 
just  before  it  took  place,  Samuel  St  John,  who  was  passing 
through  the  place  where  the  sale  was  made,  informed  the  attor- 
ney of  the  defendant  who  made  the  sale,  that  the  mortgage  did 
not  include  the  four  acres  now  in  controversy,  and  explained  to 
him  the  situation  of  the  premises.  He  also  told  the  defendant 
that  the  feur  acres  were  not  included.  The  attorney  said  he 
would  sell  or  cry  the  property  according  to  the  boundaries  in 
the  mortgage,  and  did  so.  The  defendant  bid  $500,  ikai  it  was 
struck  off  to  him ;  and  he  paid  the  surplus  to  John  Jackson  some 
time  in  the  ensuing  fall,  in  the  presence  of  Samuel  St.  John, 
who  did  not  claim  it,  or  forbid  the  payment,  and  had  nothing  to 
do  with  it  In  1842,  John  Jackson  began  the  erection  of  a  house 
on  this  four  acres,  and  built  thereon  a  stone  bam  or  shed ;  and 
he  was  drawing  lumber  upon  it  and  making  preparation  to  build 
before  the  mortgage  was  given.  He  moved  into  the  house  in  the 
fidl  of  1842.  After  he  conveyed  it  to  St.  John,  he  and  anol^er 
at  different  times  occupied  as  tenants,  up  to  1^46.  In  1651^ 
the  house  being  vacant,  the  defendant  entered  into  possession^ 
The  judge  decided  that  the  land  in  controversy  was  incltJided^  vA 
the  description  in  the  mortgage,  and  refused  to  submit  l^at  ques^ 
tion  to  the  jxay ;  and  also  that  the  fereolosure  wus  not  void  as 
to  the  plaintiff  and  her  grantor ;  anJ'refiised  to  dedde  tha<r  the 
mortgage  was  satisfied  as  to  this  parcel)  because  of  the  suiplus^ 
and  dSsmissed  the  comidaint  The  plaintiff  excepted,  and  tnoved 
fopa  new  trial,  which  application  wasoideredto^be  heard  atthe 
gonefM  terak 

JZ  N.  Merriit,  for  tibe  plaintiff. 

W.  A.  BmcHj  for  the  defondant 
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Bf/  the  Court,  Hand,  J.  If  the  mortgage  included  the  land 
in  question,  the  grantor  of  the  plaintiff,  at  the  time  of  the  sale^ 
was  the  owner  of  the  equity  of  redemption ;  and  as  he  received 
no  notice  of  the  foreclosure,  as'to  him  and  her  it  was  a  mere  nul- 
lity. (Watsm  V.  Spence,  20  Wettd.  260.  Van  Slyke  v. 
SheldevVy  9  Barb.  278.)  The  defendant,  however,  being  in  pos^ 
session  and  the  assignee  of  the  mortgage,  cannot  be  dispossessed 
by  ejectment.  {Phyfe  v.  RUeyj  15  Wend,  248.  Van  Duyne 
V.  Thayre,  14  Id.  238.)  In  Watscn  v.  Spence,  {supra,)  the 
defendant  was  neither  mortgagee  nor  asngnee  of  the  mortgage, 
but  entered  under  a  void  sale. 

The  plaintiff  also  claims,  that  if  the  lour  acreE(  were  included 
in  the  mortgage,  the  surplus  on  the  ^ale  was  more,-  in  proportion, 
than  his  part  of  the  mortgaged  premises  *,  and,  consequently, 
the  mortgage  is  satisfied  as  to  the  four  acres  in  question.  That 
might  have  been  the  result  if  the  96  acres,  or  a  larger  portion 
of  the  premises  had  been  sold  first,  as  it  should  have  been  if  the 
mortgagor  still  owned  it,  or  had  sold  it  after  he  conveyed  this 
parcel.  But  on  the  foreclosure,  it  was  all  ^old  together,  and  it 
is  not  known  how  much  that  larger  portion  of  the  premises  would 
have  produced.  The  mortgage  is  foreclosed  as  to  that  part,  and 
80  fiur  the  equity  of  redemption  is  goioie. 

The  plaintiff  is  not  without  remedy.  She  has  a  right  to  have 
the  value  of  the  largest  part  of  the  mortgaged  premises,  if  these 
four  acres  were  first  conveyed,  first  applied.  And  if  that 
equals  the  amount  of  the  mortgage  aft^r  applying  the  rents  and 
profits,  &c.  the  mortgage  will  be  deemed  satisfied.  {Patty  v. 
Pease,  8  Paige^  277.  Vanderkemp  v.  Shelton,  11  Id.  28. 
Chiion  V.  Knapp,  6  Id.  35.  Stuyvesant  v.  HaU,  2  Barb.  Ch. 
151.)  And  if  not^  the  plaintiff  can  redeem  by  paying  the  defi- 
ciency. The  court,  in  such  a  proceeding,  may  consider  the  de- 
fendant as  having  released  the  larger  parcel ;  or  the  mortgage 
as  merged  or  paid,  to  that  extent ;  and  in  either  case  deduct  the 
value  of  that  part. 

The  payment  of  the  surplus  to  John  Jackson^  with  full  knowl- 
edge of  all  the  &cts,  did  not  affect  the  title  of  the  real  owner  of 
the  equity  of  redemption,  who  had  no  notice  of  the  sale  pursuant 
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to  statute ;  especially  after  be  had  insisted  that  hjs  premises 
were  not  inchided. 

I  think  with  the  learned  justice  who  tried  this  cause,  that  the 
mortgage  included  the  land  in  question.  And  there  was  no  error 
in  not  submitting  that  question  to  the  jury.  {Levi  v.  Gadsby, 
3  Cranchj  180.)  Admitting  the  facts  to  be  as  the  plaintiff 
claimed,  still  I  think  this  property  was  included.  True,  the  land 
BOW  in  controversy  was  bounded  on  the  north  by  McKindley's 
land,  and  not  by  that  of  Consalus ;  but  it  was  bounded  on  the 
east  by  the  land  of  William  Jackson,  and  these  four  acres  made 
the  complement  of  100  acres,  the  quantity  mentioned  in  the  mort- 
gage. If  we  may  look  at  the  intention  of  the  parties,  it  will 
hardly  be  fmpposed  that  they  intended  to  include  the  four  acres 
which  the  mortgagor  had  conveyed  to  the  mortgagee  only  a  few 
days  before.  And  if  the  mortgage  was  to  include  the  whole  of 
lot  No.  12,  and  that  only,  they  would  probably  have  designated 
it  by  the  number. 

New  trial  denied. 

{Clinton  Gekeril  Term,  July  4,  1853.    Hand,  Cody  and  C.  L.  Atien, 
Justices.] 


YooRHEEs  and  wife  vs.  The  Presbyterian  Church  op 
Amsterdam  and  others. 

An  incoiponted  religious  society  appointed  A.,  B,,  C,  D.  and  E.  to  purchase 
a  site  and  erect  a  clnirch ;  and  the  avails  of  their  old  edifice,  and  certain 
sabscriptions,  were  to  be  used  for  that  purpose ;  the  subscribers  having  the 
right  to  bid  o£f  pews  on  their  subscriptions.  A.,  B.,  C,  D.  and  £.  took  a 
oonTeyanoe  of  a  site,  in  their  own  names,  in  1880,  and  built  thereon  a  church, 
applying  the  avails  of  the  old  church  and  the  subscriptions.  In  1882  they 
flold  the  pews,  and  gave  a  deed  of  one  to  the  plahitiff,  a  purchaser ;.  and  in 
1884  tfaey  conveyed  to  the  trustees  of  the  corporation,  by  a  deed  expressing 
Ji  consideration  of  $6000,  and  containing  covenants  for  quiet  enjoyment ;  the 
deed  "  excepting  and  reserving*'  to  "  the  owners  of  the  pews  and  slips"  in 
the  church  "  the  right  to  use  the  same  in  perpetuity."  In  1848,  the  church 
.•ediilce  having  become  dilapidated  and  dangerous  for  the  society  to  worship 
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in,  Uieoorporaticm  sabatantiaUj  rebuilt  it,  except  the  walls,  and  in  so  doing 
remodeled  the  inside,  and  demolished  the  pew  the  plaintiff  had  purchased, 
and  placed  the  pulpit  on  its  site.  Held  that  the  title  to  the  pew  passed  to  tlie 
plaintifiT  by  the  deed  to  him ;  but  that  its  demolition  was  necessary  and  lawful, 
and  that  the  plaintiff  could  not  recover  damages  tiierefor,  nor  recover  the  site. 

A  grantee  of  a  pew  takes  a  limited  estate--a  usufhictuary  interests— subjed.  to 
the  general  right  of  the  owners  of  the  church. 

If  the  church  edifice  becomes  useless  by  dilapidation,  or  destroyed  by  fire  or 
casualty,  or  has  to  be  rebuilt,  the  right  of  the  pewholder  is  gone. 

If  a  pew  can  be  taken  for  the  purposes  of  convenience,  improvement,  and  em- 
brilishment,  the  owner  is  at  least  entitled  to  uvlemnity. 

The  act  providing  for  the  incorporation  of  religious  societies,  passed  April  5, 
1818|  notwithstanding  the  revisions  of  our  constitution  and  statutes,  is  still  va 
force. 

The  statate  abolishing  uses  and  trusts  extends  to  every  use  and  trust  not  thereio 
excepted;  and  there  is  no  qualification  or  exception,  expressed  or  implied,  ia 
&vor  of  public  trusts  and  charitable  uses. 

In  those  cases  in  which  an  incorporated  religious  society  can  take  and  hold  real 
estate,  a  trust  cannot  arise,  be  created,  or  declared,  in  fiivor  of  such  corpo- 
ration, by  parol,  except  in  those  cases  where  it  could  arise,  be  craated,  or 
declared  in  &vor  of  a  private  person.  Except  when  otherwise  provided  the 
same  rule,  as  respects  uses  and  trusts,  the  statute  of  ftaads,  and  the  modes  of 
acquiring  real  property,  applies  to  them. 

A  deed  of  real  estate,  without  a  subscribing  witness  or  acknowledgment,  is  good, 
except  as  against  a  purchaser  or  incumbrancer. 

Whether  the  purchase  should  not  be  bona  fide?  Quare. 

Recitals  in  a  deed  may  be  evidence  against  a  grantor. 

A  husband  cannot  ooDvey  real  estate  to  hk  wife,  directly. 


T31S  wa4i  an  appeal  from  a  decision  made  by  Justice  Paige, 
at  a  special  term.  The  case  below  i»  reported  8^  Barb.  135, 
where  the  facts  are  stated* 

O.  Meads,  for  the  appellants* 

S.  P.  Skath,  for  the  respondents. 

By  the  Court,  Hand,  P.  J.  The  assignment  or  supposed 
conyeyance  by  the  plaintiff,  Samuel  Voorhees,  to  Betsey  his 
wife,  on  the  1st  day  of  January,  1840,  transferred  no  right  to 
her.  The  right  to  a  pew  is  an  interest  in  real  estate.  {First 
Bap.  Ch.  of  Ithiea  v.  Bigelow,  16  Wend.  32.   Vielie  v.  Osgood, 
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8  Barb.  150.)  And  tlie  husband  cannot  convey  immediatelv 
to  the  wife.  (Co.  Litt  3*a,  112  a,  cmd  Harg.  notes,  3  a.  Claih 
Rights  of  Mar.  Women,!.  A  Cruise,  2,2.  2  Kent,  129.  Beard 
V.  Beard,  8  Atk.  72.  Moyse  v.  Gyles,  2  Verm.  R.  886.)  The 
hnslMmd  may  create  a  trust  in  favor  of  the  wife ;  and  equity  will 
sometimes  enforce  his  contract  for  her  benefit.  (2  Stor.  Eq. 
Jhar.  H  1874, 1876.)  The  wife  therefore,  was  not  a  proper  party. 
Perhaps  if  the  case  turned  upon  that  point,  the  misjoinder  could 
be  corrected  by  amendment.    {Code,  §§  178,  274.) 

There  can  be  no  doubt  that  the  act  to  provide  for  the  incor- 
poration of  religious  societies,  passed  on  the  6th  of  April,  1813, 
is  m  force,  notwithstanding  the  subsequent  revisions  of  the  con? 
stitntion  and  the  statutes.  (  Tucker  v.  St.  Clements  Churcli,  3 
Smulf.  S.  C.  R.  242.    RtAertsmi  v.  Bullions,  9.  Barb,  87.) 

The  learned  judge,  in  giving  his  opinion  in  this  case  at  special 
term,  was  inclined  to  believe  that,  under  the  4th  section  of  tho 
act,  the  intent  of  the  legislature  was  to  give  effect,  even  to  a 
parol  trust  in  &vor  of  a  religiou9  corporation,  and  that  the  stat- 
ute requiring  declarations  of  trust  to  be  in  writing,  did  not 
^ply  to  trusts  in  favor  of  a  religious  society.  (8  Barb.  141.) 
And  it  was  held  by  Assistant  Vice  Chancellor  Sandford,  that  the 
revised  statutes  relative  to  uses  and  trusts  do  not  apply  to  chari- 
table uses.  {ShotweU  v.  Mott,  2  Sandf.  Ch.  R.  46.)  With 
all  deference,  I  think  both  propositions  unsound.  The  statute 
« of  uses  and  trusts'^  is  express,  positive  and  distinct,  and  abolr 
ishes  cTcry  use  and  trust,  except  as  authorized  and  modified  by 
the  same  article.  (1  R.  S.  727.)  The  opinions  of  Wright,  J, 
inYates  v,  Yates,  (9  Barb.  324,)  and  Duer,  J.  in  Ayres v.  The 
Meth.  Ch.  (3  Sandf.  S.  C.  R.  861,)  on  this  point,  are  very 
able ;  and  show  that  there  is  no  qualification  or  exception,  ex* 
press  or  implied,  in  &vor  of  public  trusts  or  charitable  uses. 
No  stronger  or  broader  language  could  well  be  used,  than  that ''  uses 
and  trusts,  except  as  authorized  and  modified  in  this  article,  are 
abolished."  Any  specification  or  enumeration  would,  almost 
necessarily,  have  weakened  its  effect.  Subsequent  enactments, 
authorizing  certain  trusts  and  charitable  institutions,  are  also 
evidence  of  the  intention  of  the  legislature.     (Laws  of  1840, 
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ch.  318.  Laws  of  1889,  cA.  174  and  184.  Laws  o/1841,  ch. 
261.  Laws  of  1848,  ch.  319.)  Nor  could  the  trust  claimed  to 
exist  in  this  ca43e,  be  created  by  parol,  unless  the  transaction 
came  within  the  exceptions  of  the  statute.  (2  JR.  S.  134,  $  6. 
1  Id.  728,  §§  51,  2,  3.)  Resulting  trusts  may  arise  by  payment 
of  the  purchase  money,  or  a  portion  thereof,  by  a  third  person, 
in  favor  of  the  creditors  of  the  latter ;  also,  where  the  alienee 
takes  the  deed  by  mistake,  or  in  fraud,  or  in  violation  of  a  trust. 
The  first  answer  states  that  De  Forest  and  his  associates  were 
to  receive  the  conveyance  in  trust  for  the  corporation ;  and  after 
reimbursing  the  '^  stockholders,"  and  indemnifying  themselves 
by  the  sale  of  the  pews,  &c.  they  were  to  convey  to  the  corpo- 
ration. The  answer,  a  copy  of  which  is  found  at  the  end  of  the 
paper  book  in  this  case,  and  which  it  is  stated  the  defendants 
"  claimed  to  incorporate  into  the  original  answer,"  charges  that 
De  Forest  and  his  co-grantees  took  the  conveyance  in  their  own 
names,  without  the  knowledge  or  consent  of  the  corporation 
and  society,  and  in  violation  of  the  trust  which  they  had  as- 
sumed. It  is  also  stated  this  answer  is  to  be  deemed  to  have 
''  been  replied  to."  But  supposing  it  to  form  a  part  of  the 
pleadings,  there  is  not  any  proof  whatever,  to  sustain  the  above 
allegation.  On  the  contrary,  the  proof  is,  that  only  part  of  the 
expense  of  building  the  church  was  paid  by  the  subscription,  and 
the  pews  were  sold  and  the  proceeds  applied  to  that  purpose ; 
the  purchase  money  also  applying  on  the  subscription  of  the 
purchaser.  And  the  subB,equent  deed  from  De  Forest  and  others 
to  the  corporation,  in  which  a  consideration  of  $5000  is  ex- 
pressed, and  which  contains  covenants  for  quiet  enjoyment^ 
excepts  and  reserves  ^' to  the  owners  of  the  pews  and  slips,"  "  the 
right  to  use  the  same  in  perpetuity."  There  was,  therefore,  no 
resulting  trust.  {Boditie  v.  Edwards,  10  PaigSy  504.  Ostran- 
der  V.  Livingston,  8  Barb.  Ch.  R.  416.  Norton  v.  Stone,  8 
Paige,  222.)  Nor,  indeed,  any  evidence  that  any  was  intended 
by  the  parties.  A  religious  corporation  may  take  and  hold 
property,  for  the  purposes  of  its  corporate  existence.  And  the 
donor  or  grantor  may  specify  to  what  particular  use  it  shall  be 
appropriated,  if  it  be  one  of  the  objects  of  the  incorporation.     In 
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Tucker  v.  St.  Clemenfs  Churchy  the  grant  to  the  corporation 
iraa  upon  condition  that  the  income  of  the  property  should  be 
applied  to  the  maintenance  and  support  of  their  own  rector  and 
minister.  The  grant  being  directly  to  the  corporation,  there 
was,  in  reality,  no  trust,  as  the  supposed  trustee  was,  in  fact, 
the  cestui  que  trust ;  the  grant  being  for  the  benefit  of  the  cor- 
p<Nration,  and  for  a  purpose  to  which,  without  such  condition,  it 
ought  very  properly  to  be  applied. 

From  the  pleadings  and  proofs  in  this  case,  it  is  very  clear  ^to 
my  mind  that  there  was  a  verbal  arrangement  with  the  corpo- 
ration, the  subscribers,  and  De  Forest  and  his  associates,  who 
were  selected  as  a  building  committee,  that  the  latter  should 
take  the  avails  of  the  old  church  and  the  subscriptions,  and  pur- 
chase a  site,  and  build  a  houae,  and  sell  the  pews,  allowing  sub- 
scribers to  purchase  on  their  subscriptions ;  being  in  fact  an 
agreement  for  the  purchase  and  sale  of  pews :  and  when  all 
they  should  advance  had  been  repaid  to  them,  they  were  to  con- 
.  vey  to  the  corporation.  If  A.  builds  a  church  on  his  own  land, 
verbally  declaring  that  he  intended  it  for  the  use  of  a  particu^ 
lar  religious  society,  the  latter  obtains  no  title,  legal  or  equita- 
ble, by  such  declaration.  In  this  state,  in  cases  in  which  they 
can  hold  real  efl[tate,  a  trust  cannot  arise,  be  created,  or  declared, 
in  &vor  of  incorporated  religiouft  societies,  by  parol,  except  in 
those  cases  where  it  could  arise,  be  created  or  declared,  in  favor 
of  a  priv^  person.  They  have  the  same  rights,  and  no  other, 
in  this  respect,  as  others.  The  same  rule  as  to  uses  and  trusts, 
as  to  the  statute  of  firauds,  and  the  mode  of  acquiring  real  prop^ 
erty,  applies  to  them. 

In  this  case,  if  the  wllole  arrangement  or  agreement  had  been 
in  writing,  there  would  have  been  no  difficulty.  If  the  corpo- 
ration had  attempted  to  withhold  the  avails  of  the  old  church. 
they  eould  have  been  compelled  to  perform  or  pay  damages. 
Nor  eould  the  building  committee  have  been  restrained  from  a 
sale  of  the  pews  to  obtain  repayment  of  what  Jhey  had  ad-^ 
vsnoed,  even  if  the  trustees  of  a  religious  corporation  can  do  no 
more  than  lease  the  pews,  except  by  the  order  of  (the  chancel- 
lor formerly  and  now  of)  this  court  or  the  county  court,  upon  • 
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which  I  express  no  opinion.  (5  Cow.  496.  8  Barb.  149  et  seq.) 
The  legal  title  being  in  De  Forest  and  others,  they  conld  con- 
vey; and  not  only  so,  if  the  subscription  and  payments  thereon 
were  upon  those  terms,  they  could  have  been  compelled  to  per- 
form. And  BO  with  the  trustees,  if  they  had  obtained  the 
means  to  purchase  the  site  and  erect  the  edifice  tipon  a  similar 
agreement.  There  is  no  rule  of  law  by  which  such  corpora- 
tions, any  more  than  others,  can  obtain  and  retain  property  in 
violation  of  their  contracts,  and  without  compensation.  But  all 
the  stipulations,  express  or  implied,  except  the  subscriptions 
and  the  conveyances,  seem  to  have  been  verbal.  However,  as 
the  committee  received  the  avails  of  the  old  church,  and  the 
sums  raised  by  subscriptions  and  sales  of  the  pews,  ther^  was 
such  part  performance  as  would  have  authorized  a  court  of 
equity  to  interfere,  had  they  refused  to  convey.  Both  the  cor- 
poration and  the  pew-owners  would  have  been  entitled  to  a  p^- 
formance,  after  the  claims  of  the  committee  had  been  satisfied. 
Not  So  much  on  the  ground  of  a  trust  in  the  ordinary  sense  of  > 
that  term ;  but  upon  the  agreement.  The  deed  to  Voorhees 
was  therefore  good.  Not  being  attested  by  a  witness,  or  ac- 
knowledged, it  would  not  have  been  effectual  against  a  purchaser 
or  incumbrancer  until  acknowledged ;  but  was  good  as  against 
the  grantors.  (1  R.  8.  788.  C.  ^  HUVs  Notes,  1269  et  seq. 
2  Bl.  309  and  note.  1  Barb.  531.)  And,  as  the  deed  excepted 
and  reserved  the  pews  to  the  owners,  I  think  the  trugiees  were 
not  purchasers,  as  against  him,  within  that  statute.  It  is  not 
dear  that  a  purchase  in  such  case,  to  avoid  the  deed,  must  not 
be  bona  fide;  and  if  so,  the  exception  and  reservation  in^ 
the  deed  to  the  trustees  was  sufficient  (o  put  them  on  inquiry ; 
particularly  as  the  plaintiff  had  been  in  possession  under  his 
deed  about  two  years  before  the  conveyance  to  them. 

Upon  the  hypothesis  that  the  deed  to  Voorhees  was  void,  it 
is  said  the  reservation  of  the  use  of  the  pews,  being  to  stran- 
gers, is  also  void;  (8  Barb.  147.  Jackson  v.  Swart,  20  .X^Ait; 
87.  Co.  Litt.  47,  a.  4  Kentj  468.  Hombeck  v.  West- 
brook,  9  John.  74.)  Whether  this  is  not  an  exception  in* 
stead  of  a  reservationj  within  Doe  v*  Lock,  (2  A^  ^  E.  724 } 
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S.  C.  4  N.  ^  M.  807,)  and  would  have  passed  as  a  grant,  if 
die  troBtees  had  also  signed  the  deed  given  to  them,  within 
Widcham  y.  Hawker^  (7  M.  4*  W.  63,)  is  not  important,  in  the 
Tiew  I  have  taken  of  the  deed  to  Yoorhees.  The  recital  of  the 
deed  to  the  trustees,  however,  may  at  least  be  coAsidered  evi- 
dence against  the  grantees  that  there  were  owners  of  pews  in 
that  church  at  the  time.  (9  Paige,  659.  C.  ^  EBlPs  Notes, 
1601,1286,1258.    4  jDcnio,  480.) 

But  the  deed  to  the  plaintiff  did  not  convey  to  himun  unqual- 
ified estate  *,  a  right  to  the  soil  upon  or  over  which  the  pew 
stood.     He  took  a  limited  estate ;  a  right  to  use  the  pew  as  a 
seat  in  a  place  of  religious  worship,  as  long  as  the  house  might 
stand ;  subject  to  the  more  general  right  of  the  corporation  in  the 
soil  and  freehold.     {Shaw  v.  Be^eridge,  3  HUl,  26.    Baptist 
Church  V.    WUherell,  3  Paige,  802.     Freligh  v.   Piatt,  5 
Cgioen,  494.    Heefiey  v.  St.  Peter's  Church,  2  Edw.  Ch.  R.  608. 
Gay  V.  Baker,  17  MAss.  Rep.  436.    Perrin  v.  Levitt,  itf 
Id.  $26.    16    Wend.Z2.    HUl.  Ab.  4.)    The  plaintiff,  from 
the  very  subject  matter  of  the  conveyance,  mtist  be  presumed 
.  to  hxre  taken  it  subject  to  all  the  conditions  and  limitations  in- 
cident to  such  property.    If  the  edifice  becomes  useless  by 
dilapidation,  or  is  destroyed  by  fire  or  any  casualty,  the  right  of 
the  pe-w-holder  is  gone.    And  so  if,  from  decay  or  other  injury, 
the  house  has  to  be  rebuilt.     But  if  for  convenience  or  from  expe- 
diency, and  not  from  necessity,  the  pew  is  destroyed,  the  owner 
has  a  right  to  indemnity.    Neither  the  corporation,  nor  a  ma- 
jority  of  the  congregation,  can,  for  mere  purposes  of  improvement 
or  embellishment,  deprive  the  pew-owner  of  his  property  ;  cer- 
tainly not  without  compensation.    But  if,  fiY)m  the  condition  of 
the  building  or  the  pew,  the  latter  becomes  useless,  and  it  becomes 
necessary  and  proper  to  rebuild  the  pews  instead  of  repairing 
them,  I  think  that  it  can  be  done  without  compensation  to  the 
pew-holders.    And  if  it  may^  they  cannot  complain  that  another 
plan  or  arrangement  of  the  pews  is  adopted 

Applying  these  principles  to  the  case  before  us,  the  question 
is,  were  the  defendants  justified,  under  the  circumstances,  in 
destroying  the  pew  of  the  plaintiff?    One  part  of  the  relief  do- 
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manded  is,  that  the  plaintiffs  may  be  restored  to  the  possessioii 
of  the  pew  and  the  place  formerly  occupied  thereby.  This 
cannot  be  done.  The  plaintiff  cannot  be  allowed  to  occupy  the 
pulpit,  which  is  now  there.  But  if  the  demolition  of  the  pew 
was  unauthorized  the  owner  is  entitled  to  compensation. 

Did  the  defendants  show  a  case  of  necessity?  The  carpen- 
ter testified  that  the  building  needed  large  repairs.  Some  of 
the  pews  were  loose  and  some  of  them  were  drawn  away  from 
the  wall ;  and  the  house  was  uncomfortable  in  cold  weather ; 
and  there  was  much  defect  and  decay.  That  the  foundation  had 
become  defective,  and  both  of  the  side  walls  had  spread  out  and 
If  ere  kept  together  by  the  weight  of  the  roof ;  and  that  had  been 
a  subject  of  apprehension  for  years ;  the  chimneys  were  cracked 
so  as  to  let  the  smoke  and  soot  through,  and  rested  on  decayed 
planks.  That  some  of  the  tie  beams  near  one  of  them  were 
burned  a  little ;  the  timbers  were  rotted  oSy  near  one  comer ; 
the  roof  leaked,  and  the  floor  was  shrunk  and  h^  to  be  relaid ; 
and  that,  in  short,  it  was  not  true  economy  to  patch  up  the  old 
building  at  all.  If  this  was  a  true  statement  of  its  condition, 
his  conclusion  was  right ;  probably  it  would  haye  been  true 
economy  to  have  rebuilt  entirely.  But  it  is  sufficient,  for  the 
defendants,  that  it  was  dangerous  for  the  society  to  worship 
theijB,  to  say  nothing  of  the  inconvenience,  and  that  from  neces- 
sity the  defendants  were  obliged  to  rebuild  it,  substantially,  all 
but  the  walls. 

Upon  the  whole  view  of  the  case,  we  think  the  judgment 
should  be  affirmed. 

Judgment  affirmed. 

[St.  Lawrence  General  Term,  September  6, 1858.  Handf  Cody  and  C.  L. 
AOth,  Justices.] 
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A  statement  in  an  application  for  insnranoe,  that  the  building  in  which  the  prop- 
erty to  he  insnied  is  situated  is  occupied  ets  a  tavern  iom,  is  a  representation 
tbat  the  same  is  so  occupied. 

By  the  terms  of  a  policy  of  insurance,  upon  property  in  a  tavern  ham,  the  loss 
or  damage  was  to  be  paid  only  after  dae  notice  and  jjroof  thereof,  made  by  the 
insured,  in  conformity  to  the  by-laws  and  conditions  annexed  to  the  policy.  It 
was  also  agreed,  and  the  policy  was  made  and  accepted,  subject  to  and  in 
leteenoe  to  the  terms,  by-laws  and  conditions  of  the  company,  which  were  to 
be  used  and  resorted  to,  to  explam  and  ascertain  the  rights  of  the  parties. 
One  of  the  conditions  annexed  to  the  policy  provided  that,  as  a  part  of  the  pre- 
liminary proofi,  there  shoufd  be  a  statement  that  there  had  been  no  dliera;tion 
or  oceupesHon  of  the  premises  which  increased  the  hazard  of  the  property, 
Beld,  that  the  terms  of  the  policy,  in  connection  with  the  terms  of  the  ctmdi- 
tion,  controlled  the  construction  of  the  contract  of  insurance,  and  bound  the 
insured  by  an  agreement  that  the  premises  should  not  he  occupied  so  as  to 
increase  the  risk,  after  the  insurance  was  efiectcd. 

Bdd  alsoj  that  an  occupation  of  the  Ham  for  the  purpose  of  keeping  a  livery 
stabU  therein^  was  such  a  change  in  the  use  of  the  premises  as  to  materially 
increase  the  risk,  and  to  require  notice  to  be  given  to  the  insnrers.  And  that 
the  &ct  that  the  person  keeping  a  livery  stable  in  such  bam  was  only  a  tenant 
at  win,  and  subject  to  be  removed  at  the  pleasure  of  the  insured,  was  inuna- 
teriaL 

A  perscm  engaged  m  the  busmess  of  insurance,  and  in  the  habit  of  examining  all 
kinda  of  hasaids,  and  affixing  the  rates  which  they  should  pay  for  insurance, 
may  be  allowed  to  give  his  opinion  upon  the  questions  whether  a  livery  stable 
is  more  exposed  to  conflagration,  and  a  more  hazardous  risk,  than  a  tavern 

I   bam;  and  whether,  according  to  the  usage  and  custom  of  insurance  com- 

.  panies,  it  is  worth  more  to  insure  a  livery  stable  than  a  tavern  bam. 

Motion  1f>  set  aside  a  report  of  referees.  A  claim  having 
been  made  by  Hobby,  as  assignee  of  a  policy  of  insurance, 
against  Dana,  as  receiver  of  the  Utica  Insurance  Company,  an 
insolvent  corporation,  the  controversy  was  under  the  provisions 
of  the  revised  statutes,  (2  R.  S.  T12,  }  83,  ^th  ed.)  referred  to 
three  referees  to  determine  the  same.  The  referees  found  and 
reported  the  following  fiicts :  That  on  the  18th  day  of  May, 
1850,  the  Utica  Insurance  Company  issued  a  policy  of  insurance 
to  Jofnas  S.  Seaman,  of  Utica,  insuring  him  against  loss  or  dam- 
age by  fire  to  the  amount  of  $600,  on  certain  property  described 
in  said  policy,  consisting  ^f  horses,  carriages,  hay  and  grain,  &c. 
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kept  in  a  certain  ba]:n  on  Caruahan-street,  in  the  city  of  TJtica.^ 
That  snch  insurance  was  for  one  year  from  the  said  18th  day  of 
May,  1849t;  that  on  the  25th  day  of  Febmary,  1851,  the  said 
property  was  totally  destroyed  by  fire,  and  that  the  property 
insured  and  embraced  in  the  policy,  and  which  was  destroyed 
by  &e,  was  of  the  value  of  $600.  That  due  notice  of  the  loss 
was  given  to  the  company  the  morning  after  the  fire  occurred, 
and  that  on  the  3d  day  of  March,  1851,  the  usual  preliminary 
proofs  of  such  loss,  and  the  extent  thereof,  were  duly  served 
upon  said  insurance  company,  and  payment  demanded ;  that  such 
loss  was  not  then  and  has  not  since  been  paid.  That  on  tiie  Ist 
day  of  September,  1851,  Seaman,  for  a  valuable  consideration, 
assigned  the  said  claim  against  the  company  to  the  said  WilliUkm 
A.  Hobby,  who  prosecutes  the  same  in  this  proceeding,  and  that 
he  was  the  legal  owner  thereof.  That  in  the  month  of  October 
or  November,  1850,  and  during  the  lifetime  of  the  said  policy, 
the  said  Seaman  permitted  one  William  C.  Marsh  to  occupy  the 
said  bam,  by  keeping  from  six  to  eight  horses  therein,  which  he 
was  in  the  habit  of  letting  for  compensation,  as  opportunity 
offered.  That  the  said  premises  were  used  by  said  Marsh,  as 
a  livery  stable,  from  the  time  he  was  permitted  to  enter,  in  Oc- 
tober or  November,  to  the  time  of  the  fire,  except  that  he  kept  no 
office  OB  the  premises,  and  had  no  fire  and  no  sleeping  apart- 
ment therein.  That  at  the  time  the  insurance  was  effected,  Mr. 
Clark,  an  agent  of  the  company,  boarded  with  Mr.  Seaman,  and 
kept  a  horse  in  the  same  bam,  and  examined  the  premises  him- 
self with  reference  to  the  application  to  insure,  and  that  at  that 
time  the  premises  were  occupied  by  said  Seaman  as  a  tavern 
bam,  he  being  a  tavern-keeper ;  and  at  the  same  time  one  Mr. 
Shaver  occupied  the  same  premises,  with  three  horses,  dc^ 
That  Mr.  Shaver's  horses  left  the  premises  in  June,  after  the 
insurance  was  effected,  and  before  Mr.  Marsh's  horses  were 
tak^i  in.  That  said  Marsh's  occupation  was  by  permission,  and 
temporary  only,  there  being  no  agreement  as  to  the  time  and 
compensation,  and  Seaman  had  the  right  to  turn  him  out  wh^i 
he  pleased ;  and  Marsh's  occupation  was  not  in  any  manner  to 
interfere  with  Seaman's  right  to  occupy  the  whole  bam  as  a 
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tevem  barn,  and  the  said  Seaman  retained  the  absolute  and 
entire  control  of  the  whole  bam.  In  respect  to  the  occupancy  by 
Mr.  Marsh,  a  majority  of  the  referees  found  that  it  was  not  such  a 
change  in  the  use  of  the  premises  insured  as  materially  increased 
the  risk ;  that  no  notice  to  the  company  of  such  occupation 
was  necessaryi  and  that  the  valicbty  of  the  policy  was  not 
affected  thereby.  They  therefore  reported  in  favor  of  Hobby 
for  the  amount  insured,  with  interest. 

On  the  trial  before  the  referees,  John  Browne  was  examined, 
as  a  witness  by  the  defendant,  and  testified  as  follows :  '^  I  am 
secretaqr  of  the  Globe  Insurance  Company,  and  agent  of  some 
foreign  insurance  companies. '  I  am  in  the  habit  of  examming 
t^  all  kinds  of  hazards  with  a  yiew  to  determine  their  exposure  to 

conflagration,  and  affixing  the  rates  which  they  should  pay  for 
insurance :  all  hazards  having  in  themselves  some  points  regu-r 
hting  the  amount  of  premium.  A  livery  stable  has  attached  to 
it  a  number  of  careless  hands  ^  it  is  visited  at  all  hours  of  the 
night ;  lights  are  kept  up ;  and  the  hands  are  generally  men  of 
bad  habits.  Tavern  bams  are  kept  under  the  control  of  one 
man,  with  one  hand  light,  and  are  usually  closed  at  an  early 
hoar  in  the  evening,  and  are  seldom  used  as  sleeping  apart- 
maits."  He  was  asked  this  question,  ''  Is  a  livery  stable  more 
exposed  to  conflagration  and  a  more  hazardous  risk  than  a  tavern 
bam?"  This  question  was  objected  to  by  claimant,  on  the 
ground  that  it  called  for  the  opinion  of  the  witness,  and  was  ex- 
djlded  by  tbe  referees :  to  which  ruling  the  defendant  excepted, 
The  witness  was  also  asked  this  question,  <'Is  it  worth  more  to 
insure  a  livery  sta)^le  than  a  tavern  bam,  according  to  the  usage 
and  custom  of  insurance  companies  ?"  The  claimant  interposed 
the  Same  objection  to  this  question,  and  the  same  was  accord- 
ingly excluded  by  the  referees :  to  which  mling  the  defendant 
excepted. 

M.  EL  Throapj  for  the  receiver. 

X  Benedict^  for  the  claimant. 
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Bt/  the  Court,  Ghidley,  J.  This  is  a  proceeding  to  review 
the  report  of  referees  appointed  under  the  statute  respecting 
claims  against  insolvent  corporations.  The  claim  itself  was  made 
on  a  policy  of  insurance  executed  to  one  Jonas  S.  Seaman,  for 
the  sum  of  six  hundred  dollars,  on  "  his  hay  and  grain,  live 
stock,  &c.  carriages,  &c.  described  in  the  application  as  situated 
in  a  barn  on  Carnahan-street  in  the  city  of  Utica,  occupied  by 
the  applicant  as  a  tavern  bam?^  By  the  terms  of  the  policy, 
the  loss  or  damage  is  to  be  paid  only  ^^  after  due  notice  and 
proof  thereof  made  by  the  insured  in  conformity  to  the  by-laws 
and  conditions  annexed  to  the  policy/^  The  policy  als»  states, 
^Hhat  it  is  also  agreed  and  understood,  and  this  policy  is  made 
and  accepted  subject  to  and  in  reference  to  the  terms,  by-laws 
and  conditions  of  the  company,  which  are  io  be  used  and  resorted 
to,  to  explain  and  ascertain  the  rights  and  liabilities  of  the 
parties  hereto,  in  all  cases  not  herein  otherwise  provided  for." 
One  of  the  conditions  annexed  to  the  policy,  among  other  things 
provides  that,  as  a  part  of  the  preliminary  proofs  served  on  the 
company  and  verified  by  affidavit,  there  shaU  be  a  statement 
^  that  there  has  been  no  alteration,  or  occupatioti  of  said,  prem- 
ises (not  assented  to  by  the  company)  which  increased  the 
hazard  of  said  property,  since  the  insurance  was  effected^ 
This  provision  applies  expressly  to  property  in  a  buUding,  as 
weU  as  to  the  buUding  itself. 

The  statement  in  the  application  that  the  building  in  which 
the  insured  property  was  situated  was  occupied  as  a  tavern 
barn,  is  a  representation  that  the  same  was  so  occupied. 
(7  Wend.  72.  2  HalTs  S.  C.  Rep.  589,  and  cases  cited  by 
counsel,  16  Wend.  485.)  The  terms  of  the  poHcy  above  recited, 
in  connection  with  the  terms  of  the  condition  above  referred  to, 
control  the  construction  of  the  contract  of  insurance,  and  bind 
the  insured  by  an  agreement  that  the  premises  should  not  be 
occupied  so  as  to  increase  the  risk,  after  the  insurance.  Such 
are  the  rights  and  obligations  of  the  parties,  by  the  plain  lan- 
guage of  the  instrument  on  which  the  plaintiff  seeks  to  recover. 

This  will  lead  us  to  examine  the  finding  of  the  referees.  They 
find  that  one  Marsh  was  allowed  to  keep  a  livery  stable  in  the 
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bam  where  the  property  was  situated.  But  the  majority  of 
the  rbferees  also  find  that  an  occupancy  for  this  purpose  was 
not  such  a  change  in  the  use  of  the  premises  as  to  materially 
increase  the  risk ;  and  that  no  notice  of  such  change  wa£i  neces- 
sary to  be  given  to  the  company.  ^  And  this  decision  was  placed 
on  the  ground  that  the  occupation  of  Marsh  was  not  to  interfere 
with  the  right  of  Seaman  to  occupy  the  whole  barn  as  a  tavern 
bam;  and  that  Seaman  had  a  right  to  turn  him  out  whenever 
he  pleased.  Nevertheless,  a  livery  stable  was  kept  there  for 
about  jive  months^  and  was  so  kept  at  the  time  of  the  fire ;  and 
in  the  absence  of  proof,  it  may  be  quite  as  likely  that  the  fire 
caught  by  means  of  the  carelessness  of  the  servants  belonging 
^  to  the  livery  stable,  as  of  those  belonging  to  the  t^vem.    If  the 

1^  fiict  that  Marsh  wtfi  subject  to  go  out  whenever  Seaman  i^hould 

so  determine,  were  to  exempt  the  policy  from  the  effect  of  a 
more  hazardous  use  of  the  premises,  it  will  readily  be  seen  that 
it  is  in  the  optioit  and  power  of  the  insured  to  permit  the  frem-- 
ises  to  be  occupied  for  the  most  hazardous  occupation,  during 
the  entire  period  of  the  insurance,  with  impunity.  Such  a  con- 
struction of  the  rights  of  the  parties  would  defeat  a  plain  pro- 
vision by  which  the  rights  of  the  insurers  were  guarded  by  the 
agreement  of  both  parties  to  the  instrument.  The  rule  mentioned 
by  the  referees,  referred  to  a  temporary  and  casual  use  of  the 
premises,  and  not  to  a  continuing  use  of  them  for  a  purpose 
clearly  prohibited  by  the  policy.  (CiVicZ  v.  The  Buffalo  Fire 
Ins.  Co.,  3  Comst  122.)  In  that  case  the  depositing  of  oils  and 
paints  during  the  temporary  repair  of  the  premises,  was  held 
not  to  be  an  occupation  that  rendered  the  policy  void. 

Marsh  kept  a  livery  stable  with  six  or  eight  horses  secured 
by  halters,  and  he  kept  no  office  or  stove  in  the  bam ;  yet  he 
had  two  men  besides  himself,  who  went  into  the  bam  at  all  hours 
'  of  the  night,  as  late  as  two  or  three  o'clock  in  the  moming,  as 
became  necessary  in  the  business  of  letting  his  horses  and 
carriages  and  sleighs  for  evening  parties^  when  they  retumed 
at  late  hours: 

Now  there  was  positive  proof  that  this  use  of  the  bdrfi  If  as 
material  to  the  risk.    Mr.  Hart  swears  that  the  rate  of  premium 
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was  two  cents  and  an  Iialf,  and  that  of  tavern  barns  was  two 
per  cent.  To  the  same  point  was  the  testimony  of  John  Brown 
and  J.  W.  Williams,  both  experienced  insurance  agents.  We 
are  therefore  of  opinion  that  the  majority  of  the  referees  erred  in 
holding  that  the  keeping  of  this  livery  stable  on  the  premises 
was  not  snch  a  change  in  the  use  of  the  premises  as  materially 
increased  the  risk.  And  they  erred  also,  in  holding  that  the 
fact  that  Marsh  wab  only  a  tenant  at  will  and  subject  to  be 
removed  at  the  pleasure  of  Seaman,  prevented  his  use  of  the 
premises  being  in  law  an  occupation  that  rendered  the  policy 
void.  In  fiict  it  seems  to  be  admitted  by  the  referees  that  this 
feature  in  ibhe  case  alone  prevented  the  occupation  being  a  bar 
to  the  recovery. 

We  also  think  the  questions  put  to  the  witness  Brown,  and 
rejected,  should  have  been  answered.  Such  is  the  established 
rule  in  England  and  in  Massachusetts,  and  we  think  it  should 
be  followed ;  though  we  do  not  place  our  decisiomon  thb  ground. 

New  trial  granted. 

[Onondaga  Osnbral  Tbrm>  October  8, 1868.  fhridky,  W.  P.  AUe%^  HMard 
and  Prau,  Jiutices.] 


1?HE  HERKIMEft   CoUNTY  BaNK  VS.   FuRMAN. 

In  an  action  1^  a  creditor  of  a  mann&ctaring  corporation  in  the  comity  of 
Herkimer,  against  a  stockholder,  to  compel  the  payment  of  his  debt,  if  it 
^ypean  from  the  complaint  that  the  ditsolntion  of  the  company  took  place 
under  the  act  of  April  16, 1862,  "  to  ftdlitate  the  dkaolation  of  manuflustnring 
corporations  in  the  county  of  Herkimer,"  that  flust  will  be  fktal  to  the  actioo. 

Bnt  if  the  complamt  alleges  the  dissolntion  of  the  corporation,  wi&ont  any 
thing  to  indicate  that  the' proceeding  was  under  that  act,  the  court  wiU  not,  on 
demurrer,  aasume  that  it  was.  On  overruling  the  demurer,  however,  it  wffl 
give  the  defendant  leave  to  answer,  in  order  that  he  may  set  up  that  ikot  aa  a 
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Appeal  by  the  defendant  from  a  deoision  made  at  a  special 
tenn,  overmling  the  demnrrer  to  the  oomplaint.  The  com* 
plaint  allied  that  the  defendant,  at  the  time  of  the  dissolntion  | 

of  the  Astorogan  Company  hereinafter  mentioned,  was  one  of  the 
peraons  composing  said  Astorogan  Company,  and  then  omied 
ftor  and  one-fonrth  shares  of  the  capital  stod^  thereof,  the  shares 
representing  each  one  hundred  dollars ;  that  said  Astorogan 
Company  was  a  mannfiu^toring  corporation,  formed,  and  existing, 
and  carrying  on  the  blisiness  of  manufacturing  cotton  goods,  in 
the  county  of  Herkimer,  prior  to  and  on  the  twentynieooind  day 
of  April,  1852,  under  and  in  pursuance  of  an  act  entitled  ^  An 
act  relative  to  corporations  for  manufacturing  purposes,'^  passed 
March  22d,  1811,  and  the  acts  amendatory  and  in  continuation 
thereof;  that  on  the  said  twenty-second  day  of  April,  1852, 
tiie  said  Astorogan  Company  was  largely  indebted  to  the  plain- 
tiff and  to  divers  other  persons,  and  to  an  amottnt  greatly 
bey<md  its  meaas  of  payment,  and  that  it  was  insolvent,  and 
that  it  was  on  that  day  dissolved,  and  that  M  the  time  of  its 
dissolution,  it  was  indebted  to  the  plaintiff,  in  the  several  amounts 
expressed  in  three  several  judgments  recovered  against  said 
company,  and  owned  by  the  plaintiff^  and  which  were  described 
in  the  oomplaint.  The  oomplaint  then  alleged  and  charged 
that  the  defendant,  according  to  the  form  of  the  statute  in  such 
case  made  and  provided,  was  individually  liable  to  the  plaintiff 
fer  the  said  several  debts  which  were  due  and  owing  by  said  I 

Astorogan  Company  on  tixe  judgments  above  mentioned,  at  the 
time  of  its  dissolution,  to  the  extent  of  his  said  four  and  one- 
feorth  shares  of  the  said  stock  therrai,  and  that  said  judgments  j 

were  not  satisfied,  but  the  same  were  due  and  unpaid  to  the 
plaintiff.  The  plaintiff  demanded  judgment  agfinst  the  defend- 
ant, for  a  sum  equal  to  the  amount  of  the  sto<^  of  the  said  As- 
torogan Company  held  by  him  at  the  time  of  its  dissolution,  to 
wit,  the  sum  of  four  hundred  and  twenty-five  doDars. 

The  defendant  demurred  to  the  complaint,  and  assigned  the 
flbllawing  causes :  1.  Because  the  complaint  did  not  state  facts 
flufilcieiit  to  constitute  a  cause  of  action.  2.  Because  the  said 
^ftot»^  and  the  *^  acts^  amendatory,  and  in  cmtinuation  theraol^ 
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mentioned  in  the  complaint,  were  jiot  sufficiently  described  and 
set  forth,  or  referred  to,  in  said  complaint.  8.  Because  the 
complaint  did  not  show  the  alleged  Astorogan  Company  to  have 
been  duly  incorporated.  4.  Because  the  complaint  did  not  show 
the  defendant  to  be  a  stockholder  or  member  of  said  company, 
as  an  incorporated  company.  5^  Because  the  complaint  did  not 
set  forth  the  names  of  the  respective  stockholders  of  said  com^ 
pany  nor  the  number  or  amount  of  their  respecti ye  shares.  6.  Be« 
cause  the  mode  and  manner  of  the  dissolirtion  of  said  company 
were  not  sufficiently  set  forth  in  said  complaint.  7.  Because  the 
names  of  the  creditors  of  said  company,  and  the  nature  and 
amounts  of  their  respective  debts  at  the  time  of  said  alleged 
dissolution  of  the  company  were  not  stated  or  set  forth  in  said 
-  tomplaint  8.  Because  the  complaint  did  not  show  that  the 
property  and  assets  of  the  company  had  been  ezhaosted,  or  that 
the  plaintiffs  had  exerted  or  exhausted  their  remedy  against  the 
property  and  assets  of  the  said  company,  or  that  there  was  a 
deficiency  of  property  or  assets  to  pay  and  satisfy  the  plaintiffs. 
9.  Because  there  was  no  allegation  or  pretence  in  the  complaint 
that  the  defendant  had  not  paid  up  for  his  stock  in  full.  10. 
Because  the  act  entitled  ^'  An  act  to  fihcilitate  the  dissolution  of 
manufibcturing  corporations  in  the  county  of  Herkimer,  and  to 
iecnre  the  payment  of  their  debts  without  preference,"  passed 
April  16th,  1852,  was  in  full  force  and  operation  at  the  time  of 
said  alleged  dissolution.  11.  Because  the  complaint  did  not 
set  forth  a  debt  or  debts  due  the  plaintiffs,  upon  or  by  virtue 
of  which  they  had  a  right  to  recover  against  the  defendant  in 
the  manner  and  to  the  extent  or  amount  claimed  in  the  com- 
plaint,  ot  bsij  other  amount. 

/.  Hi  H  Pincknejfi  for  the  appellant. 

Notion  4*  Lakcj  for  the  rebpon:dent. 

By  the  Court,  Grii>le  y^  J^  TUs  cause  comes  before  us  on  an 
appeal  by  the  defendant  from  the  decision  ofa  single  judge.  Hit 
had  appeared  in  the  complaint  that  the  dissolution  of  the  Astoxo^- 
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gftQ  Company  took  place  under  the  act  of  1852,  tliat  fact  would 
hare  been  fiital  to  the  action,  for  the  reasons  stated  in  the  opinion 
deliyered  this  term  in  the  case  of  Walker  v.  Crain^  (a)  to  which 
we  refer  tor  the  grounds  of  the  judgment.  But  there  is  nothing 
to  indicate  that  the  proceeding  was  under  the  act  of  1852  to  be 
Ibund  in  the  complaint,  except  what  is  purely  c(»ijectural,  and 
we  cannot  assume  it.  If  the  proceeding  was  in  reality  under 
that  act,  that  &ct  may  be  set  up  in  the  answer,  and  will  form  a 
defense  to  the  action.  On  this  con4)laint,  however,  we  cannot 
say  that  it  does*  not  contain  facts  enough  to  constitute  a  cause 
of  action,  and  therefore  affirm  the  decision  of  the  court  below. 
We  perceive  that  a  judgment  was  ordered  in  the  suit,  and 
whether  the  defendant  had  leave  to  answer  given  him  on  pay- 
ment of  costs,  the  papers  do  not  show.  But  we  think  the 
defendant  ought  to  have  such  right  if  he  should  apply,  and  show 
that  die  dissolution  was  in  fS^t  under  the  act  of  1852. 

We  therefore  affirm  the  judgment,  with  a  stay  for  20  days,  to 
enable  the  defendant  to  apply  to  the  court  for  such  an  order. 


[Onondaga  General  Term,  October  8, 1858. 
hmrd  aad  Pratt,  Jiutices.] 


Gridky,  W.  P.  AUen,  ffub- 


Walkbr,  president  of  Ae  Bank  of  Utica,  vs.  Craik. 

The  act  of  April  16, 1$|52, "  to  fkcilitate  the  dissolntion  of  mairafkctoriDg  cor- 
pontioiis  in  the  county  of  Herkimer,  and  to  secure  the  payment  of  their 
debts  wlthont  preferences,"  and  proceedings  had  by  a  corporation  pursuant 
to  the  proTisions  of  that  act,  vest  in  the  trustees  the  debts  due  to  creditors 
ftom  stockholders,  and  constitute  a  bar  to  an  action  by  a  creditor, 
•gidnst  a  stockholder  of  such  corporation,  under  section  7  of  the  act  of 
Mareh  22d,  1811,  relatiye  to  "  incorporations  fbr  manufhcturing  purposes." 

The  act  of  April,  1862,  is  not  unconstitutional,  as  impairing  the  obligatioii 
of  stockholders,  under  the  7th  section  of  the  act  of  1811. 

This  was  an  appeal  by  the  plaintiff  firom  a  judgment  entered 
against  him  for  costs,  upon  the  report  of  a  referee.    The  com- 

(«)  See  next  case. 
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plaint,  after  alleging  that  the  Bank  of  Utica  was  a  corporation 
nnder  the  general  banking  law,  and  that  the  plaintiff  was  its 
president,  stated  that  the  Astorogan  Company  was  incorporated 
in  1844,  under  the  act  for  incorporating  manufacturing  com- 
panies, passed  in  1811,  and  that  its  place  of  business  was  at 
Little  Falls,  in  the  county  of  Herkimer ;  that  it  continued  to  be 
a  corporation  until  some  time  in  April,  1852,  when  it  was  dis* 
solved.  It  then  set  forth  a  liability  of  the  Astorogan  Company 
upon  two  bills  of  exchange,  drawn  by  that  company  in  Decern* 
ber,  1851,  on  a  person  in  New-York,  at  three  months,  which 
were  discounted  by  the  Bank  of  Utica,  and  were  at  maturity 
protested  for  non-payment,  and  that  the  drawers  were  duly 
charged,  the  amount  being  six  hundred  dollars  and  interest.  It 
further  alleged,  that  the  defendant  was  a  member  of  the  Astor^ 
ogan  Company,  at  the  time  of  its  dissolution,  being  a  stock- 
holder, in  the  amount  of  six  hundred  dollars.  The  answer  ad- 
mitted the  incorporation  of  the  Astorogan  Company,  but  denied 
that  it  was  dissolved,  as  alleged  in  the  complaint.  It  alleged 
that  the  defendant  was  ignorant  of  the  fSeu^ts  respecting  the  in- 
debtedness upon  the  bills  of  exchange.  The  defendant  admitted 
that  he  was  a  stockholder  in  the  Astorogan  Company  at  the  time 
it  was  stated  to  have  been  dissolved,  for  $450  of  the  stock,  and 
alleged  that  he  did  not  own  a  greater  amount.  The  defendant 
then  set  up  the  act  of  16th  of  April,  1852,  entitled,  ^^  an  act  to 
facilitate  the  dissolution  <^  manwfiioturing  corporations  in  the 
county  of  Herkimer,  and  to  secure  the  payment  of  their  debts 
without  preference  ;''(a)  and  that  pursuant  to  its  provisions 
the  trustees  6f  the  Astorogan  Company,  having  become  satis- 

(a)  The  first  section  of  that  act  it  as  follows : 

"  %  1.  WheneTer  the  trustees  of  any  manofactaring  coiapaiiy  in  the  county 
of  Herkimer,  incorporated  under  the  law  passed  March  twen^-second,  eight- 
•en  hundred  and  eleven,  entitled,  *  An  act  relative  to  incorporations  for  mana- 
ikcturing  purposes,'  shall  hecome  satisfied  that  the  property  and  convertible 
assets  of  the  corporation,  over  and  above  its  capital  stock,  are  insufficient  to 
pay  its  Just  debts,  and  that  the  business  for  which  it  was  incorporated  cannot 
be  longer  carried  on  without  loss  to  the  stockholders  or  creditors,  they  may 
by  resolution  declare  the  same,  and  thereupon  the  corporation  shall  become 
jiiasolvcd,  and  all  the  property  and  rights  in  action  of  the  corporation,  i7idu4r 
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£ed  of  the  fiusts  referred  to  in  the  act,  on  the  22d  April, 
1852,  passed  a  resolution  declaring  the  company  dissolved,  and 
caused  it  to  be  published  and  served,  acc<irdbg  to  the  act ;  that 
the  corporation  was  then  largely  indebted  to  divers  persons  to  an 
amount  exceeding  its  property,  stock  and  means,  including  the 
liability  of  its  stockholders  for  corporation  debts,  and  that  the 
tmstees  had  entered  upon  the  execution  of  the  duties  devolved 
upon  them  by  the  act.  The  defendant  also  set  up  that  he  was  a 
creditor  of  the  corporation  at  the  time  of  its  dissolution,  and 
claimed  that  the  act,  and  the  proceedings  under  it,  were  a  bar 
to  the  action. 

The  cause  was  referred  to  H.  Denio,  Esq.  as  sole  referee. . 
On  the  trial  before  him  it  was  admitted  that  the  Bank  of  Utica 
was  a  banking  corporation,  as  alleged,  and  that  Mr.  Walker,  the 
I^aintiff,  was  the  president;  and  it  was  shown  by  a  reference *to 
the  jdeadings,  that  the  Astorogan  Company  was  a  corporation 
under  the  general  manu&cturing  corporation  act  of  1811.  The 
drafts  were  given  in  evidence,  and  their  acceptance  and  dishonor 
were  admitted.  It  was  proved  that  the  defendant  was  a  stock- 
holder to  the  amount  of  $600.  The  act  of  the  legislature,  and 
the  resolutions  of  dissolution,  not  being  controverted,  were  con- 
sidered as  admitted.  The  referee  found  that  at  the  time  of  the 
adoption  of  the  resolutions,  the  Astorogan  Company  was,  and 
still  is  indebted  to  divers  persons,  to  an  amount  exceeding  the 
amount  of  the  property,  stock,  and  means  of  the  said  oorporation, 
including  the  liability  of  the  stockholders  for  corporation  debts, 
or  such  thereof  as  were  collectable,  and  that  there  was  not  suffi- 
cient property,  assets  and  personal  liabilities  that  could  be  col- 
lected to  pay  and  discharge  its  debts,  and  that  said  trustees  had 
proceeded  with  all  reasonable  diligence  to  close  the  business  of 
said  corporation,  and  to  do  all  the  acts  and  things  provided  tx 
them  to  do  in  said  hw.  That  the  Astoiogan  Company,  after  the 
passage  of  the  resolutions,  discontinued  its  business,  and  that 
at  the  time  of  the  commencement  of  this  action,  the  said  cor- 

ing  amy  UabilUy  of  stockholders  for  unpaid  stockf  or  for  tie  corporation  debts, 
shall  thenceforth  he  deemed  the  property  of  the  creditors,  to  the  extent  of 
their  dehu,  in  equal  ratio  according  to  their  dehtf  respectiTely." 
Vol.  XVn.  16 
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juration  had  become  so  fiur  divested  of  its  property,  that  the 
plaintiff  could  have  mabtaiiied  this  action,  on  the  ground  of  a 
dissolution  subsequent  to  the  passage  of  said  resolutions,  under 
the  7th  section  of  the  act  of  1811 ;  and  he  found,  as  matter  of 
law,  that  the  act  of  April,  1852,  and  the  resolutions  and  proceed- 
ings of  the  trustees  in  pursuance  thereof,  and  the  facts  set  up 
as  a  defense,  and  admitted  by  the  pleadings,  prevented  a  jrecov- 
ery  in  this  action  by  the  plaintiff,  and  he  therefore  reported  thai 
the  defendant  was  entitled  to  judgment  for  costs* 

M.  H.  Tkroop,  for  the  appelktnt. 

IL  C.  Goodwin^  for  the  respondent. 

'  By  the  Qnart,  Gridley,  J.  Two  questions  only  have  been 
argued'  to  any  considerable  extent,  upon  the  appeal  in  this 
cause.  First :  Whether  the  act  of  April  16, 1852,  ^to  facili- 
tate the  dissolution  of  manu&cturing  corporations  in  liie  county 
of  Herkimer,  and  to  secure  the  payment  of  their  debts  without 
preferenc6S,"(6)  vests  in  the  trustees  the  debts  due  to  the  cred- 
itors from  stockholders,  pmrsuant  to  one  of  the  provisions 
of  the  act  of  1811,  relative  to  manu&cturing  corporations. 
Secondly :  Whether  the  first  mentioned  act  be  unconstitutional, 
for  the  reason  that  it  impairs  the  obligation  of  contracts. 

I.  ^The  act  to  foeilitate  the  dissdution  of  manu&cturing 
corporatioiis  in  the  county  of  Herkimer,"  was  manifesdy  de- 
signed by  the  legislature  to  save  the  expense  and  delay  incident 
to  proceedings  at  law  in  the  dissolution  and  windfaig  up  of 
insolvent  corporotions ;  and  also,  to  give  the  same  remedy  to 
creditors  of  those  institutioits  which  would  be  granted  by  a 
court  of  equity.  Both  of  these  objects  are  clearly  shown  by 
the  very  tiUe  of  the  act,  and  are  equally  apparent  on  the  foce 
of  the  statute.  In  many  of  its  provisions  the  act  in  questioB 
t)ears  a  close  analogy  to  the  act  entitled  ^  of  the  voluntary  dn- 
solution  of  corporations,"  especially  to  that  part  of  it  which 

(3)  Uw8  of  1862,  p.  572. 
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rdatos  to  die  ftppoiBtmeat  and  tke  duties  of  reoemofB  of  sikoh 
carpoiations.  (iSte  2  A  jK  711  to  714,  4fA  ed)  This  latter 
act)  however,  does  not  undertake  ^  to  secHre  the  payment  of  the 
debts  due  from  such  corporations,  mihtmt  prrferenoe9^  and  it 
ecuktailtti  nothing  in  its  title  and  nothing  on  its  &6e  that  indi* 
cates  such  an  intuit :  on  the  contrary,  it  vests  the  receiver  with 
** all  the  estate,  real  and  personal,  of  such  corporation;"  but 
it  does  not  interfere  with  the  rights  of  creditors  under  the 
seventh  section  of  the  act  of  1811.  {See  2  R.  S.  4dh  etL  711, 
i  77,  [67].)  It  authorises  them  to  bring  actions  for  arrears  of 
unpaid  stock,  against  the  stockholders,  but  it  does  not  attempt 
to  clothe  them  with  authority  to  collect,  in  addition  to  arreart 
of  stock,  what  may  be  due  from  such  stockholders,  as  a  liability 
fcr  the  corporatioii's  debts.  (JSec.  79,  [69].)  The  reason  for 
this  distinotion  is  apparent ;  it  was  not  the  intention  of  the 
act  to  vest  in  tEe  receivers  any  thing  but  the  fnvperty  of  th^ 
corparaiiony  atrictly  speaking.  The  tiabiUiy  for  corporation 
debts  belonged  to  creditors,  and  not  to  the  corporations.  In 
truth,  the  receiver  of  the  property  of  a  manu&cturing  oorpora» 
tion  could  not  take  (except  by  an  enaetment  coBtaining  words 
which  fidrly  conferred  them,)  the  rights  of  creditors  under  the 
seventh  section  of  the  act  of  1811.  (c)  The  language  of  that 
section  is  as  follows :  '^  And  that  for  all  debts  which  shall  be 
due  and  owing  by  the  company  at  the  time  of  its  dissolutio% 
the  persons  then  composing  such  company  shall  be  individuall]f 
responsible  to  the  extent  of  their  Respective  shares  of  stock  in 
8i|id  company,  and  no  further."  Now  this  liability  never  be>* 
longed  to  tiie  company  in  any  legal  sense ;  it  was  Strictly  the 
property  of  the  creditors ;  it  aetnted  miy  on  the  event  of 
the  dissolution  of  the  corporation.  Its  existence  depended  oat 
the  contingency  dT  the  corporation  being  unable  to  pay  tke 
ereditors  out  <tf  the  assetBi  of  the  company,  and  that  inaUlity 
determined  by  a  dissolution  of  the  Corporation.  It  sprang  Into 
being  eo  vnMtmiiiy  with  the  dissolution  of  the  corporation.  It 
did  not  to-esui  with  it  for  a  single  instant  of  time.    The  eor^ 

(0  1  B  S.  4th  ed.  1211. 
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poratioii,  therefore,  could  never  enforce  this  liability  by  action. 
Bat  the  act  of  1852  embraced  a  more  eomprehenaiye  object 
Its  declared  intent  was  ^'  to  secnre  the  payment  of  the  corporis 
tion  debts  vnthaut  preferences.^^  That  intent  could  not  be  car- 
ried out  while  the  stockholder  was  at  liberty  to  pay  up  the  full 
amount  of  his  liability  under  the  act  of  I8II5  and  thus  discharge 
himself;  or  while  the  creditor  might  bring  his  action  at  law  and 
recover  his  entire  debt,  as  he  could  do,  before  the  act  of  1852 
was  passed.  {Ibbotson  v.  Bank  of  Pcughkeepsie,  24  Wend. 
479;  4  Barb.  118.)  The  object  of  the  enactment  of  1852  was, 
as  appears  on  its  &ce,  to  prevent  a  creditor  from  obtaining 
an  advantage  by  an  early  judgment,  procured  either  by  his 
greater  diligence  or  through  the  feivoritism  of  the  officers  of  the 
corporation,  and  also  to  take  away  the  right  of  a  creditor  to  sue 
the  stockholder,  on  his  Imbility  for  the  debts  of  the  oorporation^ 
It  was  the  intention  of  the  statute  to  apply  the  great  prin- 
ciple of  the  court  of  chancery,  that  equality  is  equity,  to  the  whole 
dass  of  insolvent  manii£a.cturing  corporations  in  the  county  of 
Herkimer.  It  was  achieving  in  a  summary  way  precisely  what 
the  court  of  chancery  would  always  do,  and  giving  precisely  that 
relief  which  that  court  would  always  give,  when  its  jurisdiction 
was  invoked  in  due  season.  I  have  said  that  this  object  is  ap- 
parent in  the  title  of  the  act.  It  is  inscribed  there  in  terms  as 
dear  and  intelligible  as  the  English  language  can  express  it. 
It  is  just  as  clear  upon  the  &ce  of  the  act,  making  the  title 
and  the  provisions  in  the  body  of  the  act,  entirely  harmonious 
and,  consistent  with  each  other.  The  first  section  of  the  act  of 
1852  provides  that  whenever  the  trustees  of  any  manufiK^turiiig 
oompai^,  incorporated  under  the  act  of  1811,  shall  become 
satisfied  that  the  property,  &c.  of  the  corporation  is  insuffident 
to  pay  its  just  debts,  6tc.  they  may  by  resolution  declare  thef 
same ;  and  ^Hhereupon  the  corporation  shall  become  dissolved ; 
and  all  the  property  and  rights  in  action  of  the  corporation,  in- 
duding  any  liability  of  stockholders  lor  unpaid  stock,  or  for  ihef 
corporation  debts,  shall  thencefi)rth  be  deemed  the  pr<»perty  of^ 
the  creditors  to  the  extent  of  their  debts,  in  equal  ratio,  accord^ 
ing  to  their  debts,  respectively."    We  have  ahready  seen  thM 
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Ae  vmans  composing  the  tomptLiky  at  the  time  of  its  diflsoleh 
tion,  Bre  by  the  act  of  1811,  made  liable  for  the  corporation 
debt  individually^  to  th^  extent  of  their  respectire  shares  of 
slock,  and  no  farther.  (1  Ri  S.  147,  §.  7.)  This  then,  is  the 
liability  for  corporation  debts,  defined  by  the  act  of  1811,  and 
specified  in  a  manner  and  by  language  too  clear  to  be  mistaken,  in 
the  act  of  1852,  as  a  portion  of  the  fiind  which  was  declared  to 
belong  to  the  creditors;  The  principal  part  of  that  fiind  was 
described  in  the  act  as  ^'<itf  the  property  and  rights  in  action 
of  the  corporation  f  and  then,  as  if  to  include  a  fiind  that  would 
not  otherwise  be  embraced  in  the  description  already  given,  the 
legislature  specify  the  liability  of  stockholders  for  unpaid  stock 
aad  oorporation  debts.  This  latter  liability  is  not  mentioned  in 
the  act  concerning  the  yoluntary  dissolution  of  oor|)orations^ 
(2  R.  S.  4tk  ed,  1711,  714,)  as  being  vested  in  the  receiver, 
whereas  that  officer  is  specially  empowered  to  sue  for  and  col- 
lect  all  arrears  of  subscriptions  for  stock.  (i79  [69].)  The  omis- 
sion of  ihis  peculiar  liability  of  the  stockholders  for  the  corpora- 
tion debts,  in  the  last  mentioned  act,  and  its  insertion  in  the 
act  of  1852,  is  very  significant,  when  we  reflect  that.lt  could  not 
belong  to  the  receiver,  <ni  the  hyik>thesis  that  he  only  took 
what  was  strictly  the  property  of  the  oorporation,  and  that  it 
must  belong  to  the  trustees  in  ord^  to  be  in  harmony  with 
the  title  and  the  general  object  of  the  act  of  1852.  The  argu- 
ment derived  fix)m  this  source  is  greatly  increased  in  strength 
when  we  consider  that  such  is  the  similarity  of  many  of  the 
provisions  of  tiie  two  acts  as  to  jnake  it  morally  certain  that  the 
individual  who  drafted  the  act  of  1852  had  the  other  act  before 
him,  and  copied  out  such  of  the  provisions  as  were  within  the 
scope  and  intent  of  the  act  of  1852.  Why  then  did  he  insert 
this  liability  of  the  stockholders  for  the  corporation  debts,  ez-^ 
e^t  to  make  the  act  express  what  we  have  declared  to  be  its 
general  intent  and  object?  And  why  did  the  act  of  1852  de- 
clare that  all  these  funds  "  should  from  thenceforth  be  deemed 
the  property  qf  the  creditors  to  the  extent  of  their  debts,  in 
equal  ratio,  according  to  their  debts,  respectively?"  '  The  r»-^ 
oeiver,  under  the  provisions  of  the  revised  statutes,  was  the  rep^ 
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reflentatiye  of  the  corporation,  and  took  only  Bwah,  property  as 
in  BtrictnoBB  belonged  to  the  corporation ;  while  the  trAtees, 
under  the  act  of  1862,  represented  not  only  the  corporation  but 
its  creditors,  and  took  not  only  the  property  of  the  corporation 
but  that  of  the  creditors  also.    In  order  to  accomplish  the  design 
of  the  act,  in  deyoting  the  whole  property  to  the  creditors  "m 
equal  ratio  according  to  their  debts  respectively,"  it  was  indis- 
pensable that  the  personal  liability  of  the  stockholders,  under 
the  act  of  1811,  should  be  a  part  of  the  fund  subjected  to  the  con^ 
trol  of  the  trustees.    It  was  a  large  fund,  equal  in  amount  to 
the  entire  capital  stock  of  the  company,  and  could  not  have  been 
overlooked  by  the  individual  who  drafted  the  law,  nor  by  tiid 
legislature  which  passed  it,  without  supposing  them  to  be 
guilty  of  the  most  culpable  negligence.    We  now  perceive  the 
reason  why  this  personal  liability  of  the  stockholders  would  be 
introduced  into  the  act  of  1852,  notwithstanding  its  omission 
in  that  relating  to  the  receivers  of  voluntary  corporations.    Its 
introduction  was  intentional.    The  individual  who  drafted  the 
act  did  not  find  tiiis  fund  specified  in  the  act  relating  to  re^ 
ceivers ;  for.  the  plain  reason  that  it  belonged  to  the  creditors  and 
not  to  the  corporation.    But  in  the  act  which  he  was  framings 
the  scope  and  object  of  the  law  were  to  be  more  comprehen- 
sive.   It  was  to  specify  the  items  of  a  fund,  all  of  which  was 
to  be  declared  to  be  the  property  of  the  creditors  ;  and  there- 
fore, nothing  could  be  more  proper  than  to  include  an  item 
which  had  been  expressly  provided  for  the  creditors  in  the  act 
of  1811.    Again,  the  intent  of  l^e  act  was  to  devote  this  entire 
fund  to  the  payment  of  the  debts  of  the  creditors  mthmit  pre- 
ferencesj  so  that  they  should  be  paid  in  equal  ratio^  according 
to  their  debts  respectively ;  and  it  was  seen  that  this  object 
could  not  be  accomplished,  while  a  fhnd  equal  in  amount  to  the 
capital  slock  of  the  corporation  was  withheld  firom  the  operar 
tien  of  this  principle.    It  was  for  these  reasons,  therefore,  thai 
the  act  of  1852  was  firamed,  so  as  to  embrace  this  personal 
liability  of  the  stoddiolders;    Had  tiie  legislature  omitted  to 
insert  this  provision,  the  act  would  have  failed  in  its  main  and- 
priaoipel  olgect,  which  was  to  apply  the  great  and  salutary  nb 
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tf  the  eovrt  of  chancery,  that '' eqiudity  10  equity/' to  tl^ 
of  thoSe  inBolyent  coiporatioiui.  When,  therefore,  we  consider 
that  there  is  no  ether  '^  liability  of  stockholdebs"  for  cor- 
poratioii  debts  than  this  one  under  the  seventh  section  of  the  act 
of  1811,  and  that  the  ordinary  debts  due  from  stockholders  to 
the  corpcvation  had  already  been  embraced  by  the  words  ^'rights 
in  actaon  of  the  corporation ;"  that  ihe  words  nsed  are  apt  and 
fit  to  describe  this  personal  liability ;  that  to  regard  them  as 
intended  to  egress  sad  describe  this  personal  liability  is  in  har* 
aM»y  with  the  great  object  of  the  statote,  there  seems  to  be 
no  good  reason  for  doubting  that  this  is  the  true  interpreta- 
tion cf  that  danse  in  the  act. 

Xhe  third  section  of  the  act  declares  the  duties  of  the  tms* 
tees ;  and  by  a  necessary  implication  vests  the  title  to  the  en* 
tire  fiutd  in  them.  They  are  directed  with  all  reasonable  dili- 
gence "  to  dose  Idle  business ;  dispose  of  the  property ;  collect  all 
debts  and  liabilities,  assess  deficiences,  if  necessary,  upon  stock- 
holders to  the  extent  of  their  liability,  and  coUeot  the  same ;  pay 
the  debts  of  the  company  in  equal  ratio,  and  make  distribution 
of  any  surplns  among  the  stockholders,"  d&c.  The  clause  direct- 
ing  the  aasessment  of  definendes,  if  necessary ^  upon  the  stock* 
holdem  to  the  extent  of  their  liability,  is  supposed  by  the  coun^ 
eel  of  die  |daxntiff  to  refer  to  the  liability  of  the  stockholders 
tar  ui^Mud  stock.  This  oonstruction,  however,  is  not  warranted 
by  any  just  rule  of  interpretation.  First.  The  words  ^  assess 
deficiencies^  would  be  a  Tory  awkwardexpression,  "vrtien applied 
to  subscriptions  for  stock.  There  would  ordinarily  be  no  assess^ 
menij  but  a  suit  would  be  brought  for  the  whole  of  the  unpaid 
stock.  In  truth  the  whole  of  the  stock  should  be  collected  in 
st  first  Its  capital  stock  is  the  fund  with  which  the  corpora^ 
tion  eommeDces  businese,  and  on  which  the  creditor  who  deals 
with  the  company  mainly  relies.  By  the  first  section  of  the 
aet,  the  trustees  must  be  satisfied  that  the  assets  of  the  com- 
]»ny,  over  and  i^ve  its  capital  stock,  are  insufficient  to  pay  its 
dsbts,  befine  they  are  at  liberty  to  declare  the  corporation  dis- 
edved.  The  stock  must  all  be  paid  in  or  collected.  This  was 
ene  of  the  first  duties  enjoined  on  the  receiver  of  an  insolvent 
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corporation  by  the  statute.  (2  K  S.  711,  §  79,  [69,  4^*  ed.\ 
See  cUso  Shepard  v.  Ctishman^  4  Barb.  119,  and  cases  there 
cited.)  Therefore,  the  injunction  to  assess  deficiences,  if  neces- 
sary^ to  the  extent  of  the  liability  of  the  stockholders,  is  absurd, 
when  applied  to  an  insolvent  corporation :  because  the  resolu- 
tion declaring  its  dissolution  can  only  be  passed  on  the  hypoth- 
esis that  it  is  necessary;  and  when  the  very  idea  of  insolvency 
presupposes  the  necessary  exhaustion  of  the  entire  capital  stock. 
Secondly.  The  phrase  "assess  deficiences,  if  necessary,  upon 
stockholders,  to  the  extent  of  their  liability,"  is  almost  iden- 
tical with  the  words  employed  in  the  seventh  section  of  the  act 
of  1811,  to  describe  the  liability  to  .creditors,  now  under  consid- 
eration. Thirdly.  The  direction  to  ^^  assess  deficiences,"  occurs 
precisely  in  the  order  of  time,  when  it  should,  if  the  constmctum 
we  have  adopted  be  the  true  one.  By  the  previous  clauses  of 
the  third  section  the  trustees  are  directed  to  collect  all  debts 
and  liabilities  due  to  the  corporation,  and  to  dispose  of  its  prop- 
erty, and  close  th^l  business.  This  should  all  be  done  befi>re 
the  stockholders  are  required  to  advance  any  thing  upon  this 
personal  liability  requirement ;  and  then  they  should  be  required 
to  pay  upon  it  no  more  than  may  be  necessary  to  satisfy  the 
debts  due  to  the  creditors  of  the  company.  And  again,  in  obe- 
dience to  the  rule  in  chancery,  they  should  pay,  in  equal  raHo,  to 
the  amount  of  stock  held  by  them  respectively ;  as  much  as  is 
necessary  to  satisfy  the  creditor,  up  to  the  extent  of  their  liability ; 
in  other  words,  to  the  extent  of  the  shares  of  stock  whidi  they 
hold,  at  the  dissolution  of  the  corporation.  These  condderations 
are  conclusive  with  us,  as  to  the  true  construction  of  this  act 
It  is  true  that  the  act  is  not  drawn  with  a  great  degree  of  per- 
spicuity or  precision ;  but  the  reasons  in  &vor  of  the  interpre- 
tation we  have  felt  bound  to  give  to  it,  seem  to  us  to  place  the 
questions  beyond  any  reas<»iable  doubt. 

II.  The  next  question  we  propose  to  examine  is,  whether  the  aot 
of  1852  violates  that  provision  of  the  constitution  which  prot 
hibits  the  passage  of  any  law  that  impairs  the  obligation  of  oon« 
tracts.  The  prmciple  to  be  maintained  by  the  party  who  holds 
the  affirmative  of  tbi0  proposition  is,  that  the  obligation  imposed 
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on  ibe  stocldiolder  by  the  Berenth  section  of  the  act  of  1811,  is 
founded  on  couiract.  We  do  not  kere  speak  of  the  original 
obligation  of  the  corporation  to  the  creditor ;  for  that  springs 
directly  oat  of  a  contract  If  the  obligation  was  npon  those  per- 
sons who  were  members  of  the  company  when  the  corporation 
contracted  the  debt ;  and  if  the  obligation  was  to  pay  the  whole 
'  iunonnt  of  the  debt,  there  would  be  more  propriety  in  saying 
that  the  stockkolders  might  be  considered  as  parties  to  the  con- 
tract)  when  it  was  made ;  in  the  light  of  sureties  or  guarantors 
of  the  corporation;  sadiwasthecaseinCbrntng^y.  AfcCWbug'A, 
(1  Comsi.  47.)  Bat  even  in  that  case,  it  is  not  said  that  the 
obligation  is  fonnded  on  contract,  in  any  sense,  except  to  avoid 
the  statate  of  limitations  against  penalties  and  forfeitores.  The 
q>inion  holds  that  a  declaration  ipight  be  framed  on  the  obliga- 
tion,  setting  ont  the  fiicts,  as  in  a  special  action  on  the  case.  It 
does  not  assert,  however,  that  an  action  of  assumpsit  woald  lie 
against  the  defendants  upon  the  obligation,  even  in  that  case.  It 
was  only  by  a  remote  analogy  that  it  bore  any  relation  to  a  con- 
tract. But  in  the  case  nnder  consideration  the  provision  of  the 
statute^  the  obligaticm  of  the  stockholders  ^  and  the  rights  of  the 
creditors,  are  altogether  different  The  stockholder  cannot  be 
said  to  stand  in  the  relation  of  sorely  or  goarantor  of  the  con- 
tract which  the  creditor  made  with  the  corporation,  for  two  rea- 
sons ;  (1.)  the  obligation  does  not  rest  upon  those  who  were 
members  of  the  company  when  the  debt  was  contracted ;  but  on 
those  who  were  members  when  the  corporation  was  dissolved ; 
(2.)  the  obligation  is  not  commensurate  with  the  debt  of  the 
creditor ;  but  it  is  limited  by  the  eactent  of  the  shareholder's  in- 
terest in  the  capital  stock.  So  that  the  contract  that  is  impaired 
i%  in  no  Benae-,  the  contract  of  the  creditor  with  the  corporation. 
It  is  not  similar  to  that  in  any  of  its  features.  The  parties,  the 
daie,  the  amount,  the  nature  of  the  obligation  and  the  founda-  , 
tion  on  which  it  rests  are  all  different  Even  the '^cbift/"  Against 
the  corporation  may  be  a  judgment  sounding  in  tort ;  but  yet  ' 
the  stockholder  is  under  the  same  obligation  to  pay  it,  to  the 
extent  of  his  liability,  that  he  would  be  if  it  had  rested  in  con- 
VoL.XVn.  17 
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tract    To  every  contract  there  must  be  two  partisB  capable  of 
contract.    Here,  one  of  the  parties  must  be  the  atockholdery 
who  is  such  at  the  moment  of  diseolntion.    The  other,  ie  the 
creditor  who  happens  to  own  the  demand  against  the  corporation 
at  the  same  moment.    The  one  msj  hare  bovgbt  the  demand 
and  the  other  the  stock,  an  hour  before,  and  the  obligation  to 
pay  is  wholly  irrespective  of  the  amount  of  the  creditor's  demand, 
or  of  the  natnre  of  it,  whether  it  be  an  open  contract  or  a  judg- 
ment for  a  tort.    The  contract  then  (if  any  there  be,)  mnst  be 
entirely  independent  of  the  original  debt  of  the  corporation.    It 
must  be  a  contract  precisely  in  the  words  which  the  statute  has  . 
carved  out*    Now  then  can  that  obligation  be  a  contract  within 
the  meaning  of  the  constitnlbn  ?    It  is  not  binding  on  the  party 
iecause  he  has  contracted  or  agreed  to  pay ;  but  because  the 
statute  has  enjeined  it  npen  him  as  a  duty.    It  iB  true  that  in 
an  enlarged  sense,  every  citiscen,  when  he  enters  into  the  social 
impact  that  lies  at  the  foundation  of  every  politieal  societyf 
agrees  to  obey  the  laws }  and  in  that  sense  the  obligation  to 
pay  a  penalty,  or  to  suffer  a  puniahment  prescribed  by  an  act  of 
^e  legislature,  may  be  said  to  be  founded  on  contract ;  but  it  is 
needless  to  say  that  such  ia  not  the  interpretation  of  the  word 
^contract,"  as  used  in  the  constitution.    That  instrument  refers 
to  the  obligation  on  parties  founded  on  their  practioal  agreement, 
to  do,  or  not  to  do^  a  particular  thing,  and  not  on  a  mere  theoret* 
ieal  contract.    Now,  under  this  view  of  the  nature  of  the  obliga* 
tion,  it  seems  to  us  a  great  stretch  of  eonatmction  to  say,  that 
the  obligation  on  the  stockholder  is  founded  on  a  contract    It 
appears,  on  the  contrary,  to  spring  from,,  and  tcf  rest  upon,  the 
enactment  of  the  statute  solely.    It  is  a  diityt  because  the  stait- 
ute  has  enjoined  itj  and  not  because  the  parties  have  entereii 
into  a  Contract  to  perform  it.    Judge  Stoiy  says,  (1  Mcuonf 
248,)  ^  Whatever  i»  enjoined  by  a  statute  to  be  done  creates  a 
duty  on  the  party,  which  he  is  bound  to  perform.    When,  tbere-^ 
fore,  a  statute  dedares  that  a  stockholder  in  a  bank  shall  pay 
the  debt  due  from  the  bank  mider  certain  circumstances,  and 
those  circumstances  occur,  it  creates  a  dtrec/  and  ifnfnediaie 
Migaiion  to  pay  it."    So,  it  seems  to  us,  that  it  is  the  siaiut^^ 
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fiat  we  do  not  decide  thia  question ;  aor  is  ovr  decision  placed 
<m  this  ground.  It  is  not  necessary ;  for  there  can  be  no  just 
pretense 'that  the  act  of  1862  either  impairs  or  even  dianges 
the  obligation  of  the  stockholder  under  the  seventh  section  of 
the  act  of  1811.  That  obligation  is  not  to  pay  one  creditor^  to 
the  exdnsion  of  the  rest ;  nor  to  pay  any  creditor  the  amount 
of  his  debt,  absokitely.  tt  is  to  devote  a  particular  fund^  (^O 
an  amount  equal  to  the  stockholder's  share  of  stock,  to  the  pay- 
ment of ''  aU  the  debts  due  and  owing  by  the  company  at  the 
time  of  its  dissolution."  No  single  creditor  has  a  vested  right 
to  be  paid  his  debt  in  preference  to  any  others.  It  is  true  that 
o^e  creditor  may  sue  for  his  debt  in  an  action  at  law,  and  get 
r  yU^fV^^ '  J^utytl^Ais  becwsC)  either  %dre  is  no  o^er  cred- 
\-mbf,  ^KVh#f'#fffPd^s^£a  to^l%^acdtff^l<i%rest  his 
suit ;  or  that  a  court  of  law  does  not  aUow  the  making  of  the 
proper  parties  to  raise  the  question  and  adjust  the  fund  between 
those  who  are  entitled  to  it  But  sup^e  two  creditors  brin^ 
separate  suits  against  a  stockholder,  each  for  an  amount  equal 
to  his  capital  stock ;  be  may  file  a  biU  of  interpleader,  or  any 
other  creditor  may  stK^cessfully  invoke  the  jurisdiction  of 
chancery,  to  stay  all  proceedings  at  law,  and  have  the  entire  fund 
ifistributed  pro  rata,  in  accordance  with  the  true  spirit  of 
the  act.  {See  ith  Barb.  118,  890,  898 ;  8th  Cmoen,  887^ 
flbp*.  80&;  10  Paige,  592;  24  Wend.  479;  19  John.  450^ 
472.)  What  we  desire  to  say  is,  that  the  construction  the 
court  of  chancery  gives  to  the  obligation  prescribed  in  the  act 
of  1811,  is  the  time  cdn^ruetum ;  it  declares  and  adjusts  the 
Kafaility  precisely  according  to  the  statute,  by  devoting  the  fund 
to  the  payment  ot^allth^  debts  due  from  the  oerporaiion,^^  6c^c. 
in  obedience  to  the  express  iDJunclion  of  the  stetute  itself.  And 
tite  court  of  chancery  will  control  the  actions  of  a  court  of  law, 
(which  from  its  organization  can  only  decide  between  two  par- 
ties.) whenever  its  jurisdiction  is  properly  invoked,  and  it  may  al- 
ways be  invoked  when  there  is  any  other  party,  who  is  interested 
in  the  fimd ;  tnd  whose  rights  are  endangered  by  the  suit  at 
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law.  Now,  it  ifl  presumed  that  the  act  of  1852  proposes  to  do 
in  a  sammary  way,  precisely  what  the  conrt  of  chaiicery*woiild 
always  do^  when  its  power  was  intoked;  and  that,  instead 
of  imposing  the  obligation  that  rests  on  the  stockholders,  it 
enforces  it,  in  precisely  the  manner,  to  accomplish  the  object 
manifest  on  the  fiMse  of  the  statute.  This  is  all  we  defem  it 
necessary  to  say  on  this  subject ;  and  as  no  other  questions  were 
argued  before  us,  we  feel  bound  to  declare  our  opinion  to  be  in 
&yor  of  aSirming  the  judgment. 

[Onondaga  General  Term,  October  8,  1868.    Chidlef,  W,  F,  AOm,  A^ 
bard  and  PraU,  Justices.] 


The  Utioa  Insurance  Gohpant  v3.  The  Toi 
ANCE  Company. 


A  person  cannot  act  as  the  agent  of  both  parties,  hi  the  maldng  of  a  contract, 
when  he  is  invested  with  a  discretion  by  each,  and  when  each  Is  entitled  t6 
the  benefit  of  his  skiU  and  Judgment 

This  was  an  action  upon  a  policy  of  re-insurance  on  a  cargo 
of  ship  plank  owned  by  Bidwell,  Banta  &;  Go^  on  board  the 
Hchooner  Dayidson,  from  Port  Clinton  in  the  state  of  Ohio  to 
Buffido.  The  cause  was  tried  by  a  referee,  who  reported  that  on 
the  9th  of  Noyembet,  1851,  the  plaintiffs,  by  George  W.  Clark, 
their  agent  at  Buffalo,  made  a  verbal  contract  with  Bidwell, 
Banta  &  Co.,  to  insure  them  against  loss  by  dangers  of  the  lakes 
or  fire,  to  the  amount  of  $1200,  on  the  plank  on  board  the 
schooner  Davidson  then  at  Port  Clinton  or  on  the  voyage  from 
Port  Clinton  to  Buffalo,  until  the  same  should  arrive  at  Boffiilo. 
That  the  schooner  sailed  from  Port  Clinton  on  the  18th  of  No- 
vember, and  was  wrecked  by  stress  of  weather  at  Put-in-bay 
Island  on  Lake  Erie,  on  the  2lBt  of  November.  That  on  the 
22d  of  November  Clark  was  also  the  agent  of  the  defendants,  at 
Buflhio,  a  corporation  created  by  the  laws  of  Ohio>  and  having 
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its  prindpal  oflbse  at  Toledo  in  that  state ;  and  on  that  day  the 
defendant  by  and  through  its  said  agent  did,  by  open  policy  of 
that  date,  reinsure  the  plaintiffs  by  and  under  the  name  and  de- 
scription of  ^  Oeorge  W.  Clark,  agent,"  against  loss  or  damage^ 
dtc.  to  the  amount  of  $1200,  on  the  same  plank.  That  Clark,  in 
eflbeting  and  making  said  contract  of  reinsorance  acted  as  the 
agent  of  both  parties  thereto,  and  that  he  had  no  authority  so  to 
act  or  to  make  said  contract,  other  than  that  which  was  and  is 
derivable  firom  his  power  and  anthority  as  agent  of  the  respectiye 
parties  in  their  business  of  insurance,  at  Buffalo.  The  referee 
reported  in  &yor  of  the  plaintiff  for  $1872.14,  upon  which  a 
judgment  was  perfected.  And  from  that  judgment  the  defend- 
ant appealed. 

M.  B.  Throapj  for  the  plaintiff. 

J.  F.  Seymour  J  for  the  defendant; 

By  the  Cdurty  W.  F.  AlleN,  J.  The  question  is  presented 
hi  this  action  wliether  a  person  can  act  as  the  agent  of  both 
parties  in  the  making  of  a  contract,  when  he  is  invested  with  a 
discretion  by  ea6h,  and  when  each  is  entided  to  the  benefit  of  his 
skill  and  judgment.  Other  interesting  questions  arise  in  the  case, 
but  as  this  is  the  one  of  the  most  general  and  practical  impor- 
tanee,  and  if  decided  adversely  to  the  plaintiffs  is  decisive  of  the 
case,  it  will  be  first  considered.  The  general  principle  that  a 
ftaciy  cannot  act  for  himself  in  the  same  transaction  in  which 
he  undertakes  to  act  for  another  is  well  settled,  and  the  validity 
of  a  contract  in  which  he  acts  and  to  which  he  is  a  party  as 
agent  for  a  third  person,  and  also  in  his  olm  behalf,  does  not . 
depend  upon  the  question  whether  he  makes  an  advantage  by 
the  transaction ;  but  the  policy  of  the  law,  without  inquiring 
whether  it  is  beneficial  to  the  principal,  c^  into  the  actual  good 
fidth  of  the  agent,  declares  the  act  void.  It  is  of  course  optional 
with  the  principal,  with  knowledge  of  the  facts,  to  ratify  the  acts 
of  the  agent  and  affirm  the  contract.  The  character  of  agent 
tor  one  party  to  a  contract  and  that  of  a  principal,  upon  the 
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other  part,  are  incompatible.  His  daty  as  agent  requires  of  Um 
the  exercise  of  his  best  skill  and  judgment  in  obtaining  the  best 
terms  fix>m  the  party  with  whom  he  is  dealing,  while  as  such 
other  party  his  interest  prompts  him  to  the  exercise  of  the  same 
Acuities  for  his  own  benefit,  in  hostility  to  the  interests  of  his 
principal.  It  is  a  fnndamental  rule,  applicable  to  both  sales  and 
purchases,  that  an  agent  employed  to  sell  cannot  make  himself 
the  purchaser,  nor,  if  employed  to  purchase,  can  he  be  himself 
the  seller.  And  die  same  principle  will  apply  to  contracts  of 
every  description  which  an  agent  may  be  authorised  to  make  for 
another  and  in  which  discretion  may  be  exercised.  {Dunlap^s 
Paley  an  Agency^  83,  84.  Story  on  Agency^  hh  210,  21L 
Church  y.  Marine  Ins,  Co.^  1  Mason^  841.  Yan  Epps  v.  Van 
Epps,  9  Paige^  241.)  It  is  quite  clear,  upon  authority  as  well 
as  upon  principle,  that  Clark,  as  agent  for  the  defendants,  could 
not  have  made  a  valid  contract  of  insurance  with  himself  upon 
his  own  property.  In  other  words,  had  Clark  been  the  party  in 
interest  assured  in  the  policy  upon  which  this  action  is  brought, 
instead  of  agent  for  the  plaintiffs,  the  policy  would  have  been 
clearly  void.  Is  the  case  varied  in  principle  by  the  fiict  that  he 
acted  as  agent  of  the  assured?  In  the  one  case  the  contract 
would  be  void,  because  his  duties  and  his  interests  were  ineom^ 
patible ;  but  in  the  other  his  duties  to  his  two  principals  are  en- 
tirely incompatible.  No  man  can  fSuthfully  serve  two  masters. 
This  case  will  exemplify,  as  well  as  any,  the  propriety  of  extending 
the  rule  which  prohibits  a  party  from  acting  as  agent  and  prin- 
cipal in  the  same  transaction  when  his  duties  and  his  interests 
may  possibly  conflict,  to  the  case  of  an  agent  for  two  principals, 
each  of  whom  rely  upon  his  discretion,  skill  and  &ir  dealing. 
The  interests  of  the  plaintiffs  required  Clark  as  the  agent  to 
effect  a  reinsurance  upon  the  property  by  reason  of  the  non-arri- 
val of  the  vessel  at  the  port  of  destination  after  the  lapse  of  two 
weeks  from  the  time  of  the  insurance,  at  a  season  of  the  year 
when  the  perils  of  lake  navigation  are  deemed  to  increase  daily, 
and  when  a  severe  gale  had  increased  very  sensibly  the  peril 
and  risk  of  loss.  The  reasons  which  in  the  faithful  discharge  of 
his  duty  to  the  plaintiff  would  have  induced  him  to  protect  their 
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interests  by  a  reinsoranoe,  Bhould  haye  influenced  his  conduct  as 
the  agent  of  the  defendantB,  and  rendered  him  cantiouB  in  aa- 
snming  the  risk  in  their  behalf;  and  yet  he  took  it  at  the  same 
prttninm  which  he  had  exacted  as  agent  for  the  plaintiff  two 
weeks  before  and  in  £etir  weather,  without  any  reason  to  fear  that 
a  loss  might  then  have  happened,  as  it  actually  had  happened 
when  the  contract  upon  which  this  action  is  brough);  was  made. 
In  fixing  the  terms  and  rates  of  insurance  it  will  be  readily  seen 
that  the  duties  which  he  owed  to  his  two  principals  were  in  conflict ; 
his  dnty  to  each  requiring  him  to  make  the  best  terms  that  he  could 
with  the  other.  I  mention  the  fact  not  as  controlling  or  influ- 
encing the  dedsion,  but  as  a  &ir  exemplification  of  the  propriety 
of  the  rule,  which  I  believe  is  founded  upon  principle  as  well  as 
authority,  that  the  agent  of  one  party  cannot  act  as  the  agent  of 
the  other  party  in  the  making  of  a  contract.  In  Copeland  y.  Mer- 
eantUe  Ins.  Co,  (6  Pick.  198,)  Morton,  J.  says,  ^  It  is  a  rule  of 
law  well  settled  and  founded  on  the  clearest  principles  of  justice 
and  sound  policy,  that  the  agent  of  the  seller  cumot  become  the 
purchaser  or  ihs  agent  of  the  purchctser.^  Judge  Story,  in  his 
treatise  on  agency,  §  211,  says^  "for  the  like  reasons  [that  is, 
&r  the  same  reasons  that  forbid  an  agent  of  the  seller  himself  to 
become  the  buyer]  an  agent  of  the  seller  cannot  become  the  agent 
of  the  parchaser  iu  the  same  transaction."  So  the  American  ed- 
itor of  Dunlap's  Paley  on  Agency  says,  in  note  (8)  to  page  88, 
"  so  a  person  who  is  incapacitated  firom  purchasing  on  his  own 
aooount  cannot  buy  as  agent  for  a  third  person ;''  and  to  this  he 
cites  Ex  parte  Bennett^  (10  Veeey,  881,)  which  appears  in  prin- 
dple  to  be  in  point  It  was  there  decided  that  neither  the  soli- 
citor to  a  oommissionar  of  bankruptcy  nor  a  commissioner  in 
bankriq>tcy  could  purchase  under  it,  either  for  himself  or  another. 
Lord  Eldon  says,  "Upon  the  circumstances  of  the  sale  the  just 
way  of  putting  it  is,  that  Shepherd  being  a  commissioner,  could 
not  buy  either  as  principal  or  as  representing  any  other 
person  ;  next  it  may  be  said,  it  is  clear,  Tappendeen  being  the 
solieitor  could  not  buy  for  his  own  benefit ;  next  that  he  could 
not  far  a  third  person,  all  the  same  mischief  <$ttending  the 
kUter  ease  tgsifhe  was  buying  for  himself y    And  from  the 
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policy  of  the  law  which  would  vitiate  a  contract  in  which  one 
person  shonld  act  for  and  represent  both  contracting  parties,  and 
settle  and  arrange  the  terms  and  conditions  of  the  agreement, 
to  uphold  such  a  transaction  would  be  in  violation  of  the  uni- 
versal maxim  that  in  the  making  of  every  agreement  there 
must  be  a  concurrence  of  two  or  more  minds,  (aggregatio  menr 
tium,)  which  is  entirely  wanting  in  this  case.  So  &r  from  there 
being  a  meeting  of  two  minds  upon  the  subject  of  this  contract, 
but  one  mind  has  acted,  and  that  rather  as  umpire  between  the 
nominal  contracting  parties  than  in  any  other  capacity.  Olark, 
employed  by  the  parties  to  act  as  their  respective  agent,  has 
assumed  to  act  as  a  middle  man  between  them,  a  capacity  with 
which  he  was  never  invested  by  them.  The  cases  of  Florence 
V.  AdamSj  (2  Sobinson^s  R.  556,)  and  Beal  v.  McKitman^  (6 
Louis.  R.  407,)  are  directly  in  point,  and  by  force  of  the  reasons 
by  which  the  judgments  are  sustained  would,  if  other  authority 
was  required,  be  decisive  of  this  case.  In  both  the  principle  iB 
adjudicated  and  enforced  and  sustained  by  well  considered  and 
well  reasoned  opinions,  that  the  cfame  person  cannot  be  agent  of 
two  contracting  parties  in  the  same  transaction,  when  thdbr  inter- 
ests are  in  conflict.  The  course  of  reasoning  by  which  the  de- 
cisions are  supported  is  entirely  applicable  to  this  case,  and  is 
to  my  mind  unanswerable.  The  counsel  for  the  plaintiff  seeks 
to  bring  this  case  within  the  principle  by  which  the  acts  of  bro- 
kers and  auctioneers  are  regulated.  But  they  act  strictly  as  the 
agents  of  but  one  party,  tmtil  the  terms  of  the  contract  are 
definitively  settled,  and  tiien  for  some  purposes,  as  to  save  the 
statute  of  frauds,  by  signing  a  memorandum  of  the  contract,  they 
are  treated  as  the  agents  of  both  parties.  {Story  on  Agencjf, 
a  27,  28, 81, 107, 108.)  Mr.  Phillips,  in  his  treatise  on  insur- 
ance,  vol.  2,  i  1850,  {Zd  ed.  p.  581,)  lays  down  this  proposition 
in  general  terms.  ''  The  same  person  may  be  agent  of  both 
assured  and  underwriters  f  but  in  the  next  paragraph,  in  the 
example  which  he  gives  of  the  rule,  shows  its  limit,  to  wit,  that 
in  cases  where  a  person  as  agent  of  the  assured  has  agreed  with 
the  underwriters  upon  the  terms  of  the  contract,  he  may  then 
become  their  agent  to  deliver  the  policy  to  the  assured  and 
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leorire  firom  him  the  premiimi.  But  it  is  not  alleged  that  in 
making'  the  contract  the  same  agent  may  act  for  both  parties  in 
the  same  transaction.  There  is  no  pretence  that  the  acts  of  the 
agent  in  this  case  have  been  ratified  by  the  defendant. 

The  judgment  most  be  reyersed,  and  a  new  trial  granted  { 
eoets  to  abide  the  event. 

[Orovdaga  General  Term,  October  8, 1858.    GridUp,  W,  F,  iUfen,  JEM- 
hmd  and  /Vatt,  Jiutioes.]  • 
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A  jadgment  to  not  a  lien  npon  the  interest  of  a  person  holding  a  eontnet  for 
the  pnrchaiie  of  lands.  Bnt  in  equity  the  contract  is  treated,  fbr  meet 
prnpoaea,  as  if  spedflcally  execnted,  and  the  pnrchaser  is  traated  as  the 
equitable  owner  of  the  hudi  and  the  Tender  as  the  equitable  owner  of  the 
porchase  money. 

Any  person  acquiring  the  legal  title  with  notice  of  the  contract  takes  it  subject 
to  all  the  equities  which  aflbcted  the  lands  in  the  hands  of  the  rendor. 

A  judgment  regularly  docketed,  against  the  vendor,  is  a  charge  upon  the  land, 
and  binds  the  legal  titte;  but  equity  limits  and  restricts  this  lien  to  the 
amount  of  the  unpaid  purchase  money,  as  against  a  party  holding  under  a 
contract  of  purchase. 

in  1885,  B.,  being  the  owner  of  certain  lands,  contracted  to  sell  them  to  the 
plaintiffl  In  1888  a  Judgment  was  reoorered  against  S.  which  became  a  lien 
upon  the  premises  and  under  which  they  were  sold  in  1844.  In  Jan.  1840, 
a  sheriff's  deed  was  giren  to  H.  as  assignee  of  the  sheriff's  certificate.  Pay- 
ments were  made  to  S.  by  the  plaints,  after  the  recoyery  of  the  Judgment 
and  belbre  tha  sheriff's  sale.  After  the  sale  and  before  the  deed  was  given, 
viz.  in  October,  1846,  the  pkintiff  made  a  Anther  payment  to  S.  Bdd  that 
no  notice  to  the  plaintiff  of  the  Judgment,  or  sheriff's  sale,  was  necessary  to 
protect  the  legal  title  and  claim  of  H. ;  and  that  the  plaintiff  had  no  right  to 
make  the  payment  to  8.  in  October,  1845,  and  was  not  entitled  to  have  the 
same  credited  upon  his  contract,  as  agabist  the  title  and  daim  of  H.  under 
the  judgment 

Ths  pkintifF  in  this' action  sought  to  stay  proceedings  in  an 
action  br^^mght  by  the  defendant  to  reoorer  the  possession  of 
eertain  premises  in  Oswego  county,  and  to  compel  a  conveyance 
of  the  same  premisee  to  him.    In  1885  one  H.  W.  Schroeppd, 
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being  the  owner  of  the  lands,  contracted  to  sell  them  to  the  plain* 
tiff,  who  paid  a  small  part  of  tjhe  purchase  money  and  entered 
into  possession  and  made  improvements  on  the  property.  In 
1838  a  judgment  was  recovered  against  Schroeppel,  which  be- 
came a  lien  upon  the  premises  in  question,  and  under  which  they 
were  sold  in  1844,  and  a  sheriff's  deed  thereof  given  to  the  de- 
fendant as  assignee  of  the  sheriff's  certificate,  in  January,  1846. 
Payments  were  made  to  Schroeppel,  by  the  plaintiff^  after  the 
recovery  of  the  judgment  and  before  the  sheriff's  sale  of  the 
property.  After  the  sale,  and  before  the  deed  was  given,  to  wit, 
in  October,  1845,  the  plaintiff  made  a  further  payment  of  $224 
to  Schroeppel.  After  the  title  of  the  defendant  had  become 
perfect,  under  the  sheriff's  sale,  and  after  the  commencement  of 
an  action  to  recover  the  possession  of  the  premises,  the  plaintiff 
tendered  and  offered  to  the  defendant  the  amount  remaining  un- 
paid of  the  purchase  money  upon  the  contract  with  Schroeppel, 
together  with  the  costs  of  the  action,  and  demanded  a  convey- 
ance of  the  premises.  The  defendant  reftised  to  convey.  The 
cause  was  tried  by  Justice  Pratt,  without  a  jury,  who  held  that 
the  payment  to  Schroeppel  in  October,  1845,  was  not  a  valid 
payment,  and  that  the  defendant  was  entitled  to  the  sum  unpaid 
upon  the  contract  at  the  time  of  the  sale  of  the  premises  and 
the  execution  of  the  sheriff's  certificate ;  and  judgment  was 
given  directing  a  conveyance  of  the  premises  to  the  plabtiff, 
upon  the  payment  by  him  of  that  sum  with  costs.  From  this 
iudgment  the  plaintiff  appealed 

G.  F.  Comstock,  for  the  plaintiff. 

L.  R.  Morgan^  for  the  defendant. 

By  the  Courts  W.  F.  Allen,.  J.  At  the  time  of  the  recov- 
ery of  the  judgment  and  the  sale  by  the  sheriff,  the  legal  title 
to  the  premises  was  in  Schroeppel,  the  judgment  debtor.;  and 
the  contract  of  purchase  by  the  plainliff  is  to  be  regarded  as  a 
simple  executory  agreement  and  as  not  attaching  to  the  property 
in  any  nuinner,  as  an  incident,  or  as  a  present  or  future  charge. 
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Ho  legal  interest  vested  in  the  plaintiff  in  virttie  of  his  contract^ 
which  could  be  sold  or  in  any  way  reached  by  process  of  law. 
{Story's  Eq.  Jur.  §  790.  Bogart  t.  Perry,  1  John.  Ch.  Rep. 
62 ;  iS.  C.  in  error,  17  John.  861.)  Spencer,  Ch.  J.,  says,  "  The 
idea  thrown  out  on  the  argument,  that  the  estate  did  vest  in 
Birdsall  and  afterwards  in  Smith  (those  claiming  under  the  con- 
tract of  purchase)  as  far  as  the  consideration  money  paid,  and 
that  it  remained  in  Atkinson  (the  vendor)  in  regard  to  that  part 
of  it  which  was  unpaid,  is  a  novelty  in  the  law,  without  any 
authority  or  reason  for  its  support."  A  judgment  is  not  a  lien 
upon  the  interest  of  a  person  holding  a  contract  for  the  purchase 
of  lands.  (2  R.  8.  ^th  ed.  163,  {  4.)  But  in  equity  the  con- 
tract is  treated,  for  most  purposes,  as  if  specifically  executed, 
and  the  vendee  is  treated  as  the  equitable  owner  of  the  land,  and 
the  vendor  as  the  equitable  owner  of  the  purchase  money.  A 
qualified  trust  is  created :  the  seller  is  deemed  to  stand  seised 
of  the  lands  for  the  benefit  of  the  purchaser,  and  from  this,  cer- 
tain equitable  results  follow ;  amohgst  6ther  things  protecting 
the  purchaser  against  the  claims  of  the  heir  of  the  seller  and 
every  one  clidming  under  him  as  a  purchaser  with  notice  of  the 
contract.  {Adams  Eq.  140.  Story's  Eq.  Jur.  «  788  to  790.) 
Any  person  acquiring  the  legal  title  with  notice  of  the  contract 
takes  it  subject  to  all  the  equities  which  affected  the  lands  in 
the  hands  of  the  vendor.  A  judgment  regularly  docketed  against 
the  vendor  is  a  charge  upon  the  land,  and  binds  the  legal  title, 
but  equity  limits  and  restricts  this  lien  to  the  amount  of  the  un- 
paid purchase  mdney,  as  against  a  party  holding  tinder  a  contract 
of  purchase.  {Keirsted  v.  Avery,  4  Paige,  15.  IVn  Eick  v. 
Simpsm,  1  Sandf.  Ch.  Rep.  244.  Per  Ch.,  Paths  v.  Jackson, 
11  Wend.  442,  Oouvemenr  v.  Lynch,  2  Paige,  300.  2  R.  S. 
4/A  ed.  606,  }  4.)  The  legal  lien  of  the  judgment  is  perfect,  but 
in  equity  the  purchaser  mtiy  insist  upon  the  same  equitable 
rights,  as  against  the  purchaser  under  the  judgment,  which  he 
could  have  urged  against  his  vendor,  that  is,  a  conveyance  of  the 
premises,  upon  payment  of  the  purchase  money  unpaid  at  the 
time  of  the  docketing  of  the  judgment.  This  is  the  extent  to 
which  equity  will  interfere  with  the  legal  title  of  the  purchaser 
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under  a  judgment  and  exeoution  sale^  wbo  by  his  pnrchafle  ae- 
quires  all  the  title  which  the  judgment  debtor  had  at  the  time 
of  the  docketing  of  the  judgment,  and  which  in  this  case  was  the 
absolute  title,  subject  to  the  equitable  right  of  the  plaintiff  to  a 
conveyance,  upon  the  payment  of  the  amount  then  unpaid  upon 
his  contract.  The  claim  of  the  plaintiff  is  to  be  relieved  against 
a  legal  right,  upon  equitable  considerations.  The  equities  of 
the  plaintiff  which  are  recognized  by  the  courts  grow  out  of  his 
status  at  the  time  the  legal  title  of  the  defendant  attached  to  the 
premises,  but  in  this  action  he  seeks  to  establish  an  equity  by 
reason  of  subsequent  payments,  which  if  allowed  would  not  only 
Subject  the  legal  title  to  equities  then  existing,  but  also  to  such 
as  might  at  any  time  thereafter  accrue.  His  real  equity  con^ 
sists  in  having  parted  with  his  money  upon  the  faith  of  his  con* 
tract  and  before  an  adverse  legal  title  had  accrued,  or  legal  lien 
attached,  and  not  in  having'parted  with  his  money  subsequently^ 
without  making  an  effort  to  discover  the  then  state  of  the  legal 
title  and  the  rights  of  parties.  So  &r  as  the  cases  go,  they  all 
hold  that  a  grantee,  mortgagee,  or  judgment  creditor  of  the 
vendor  of  premises  acquires  a  title  or  lien  upon  the  land,  to  the 
extent  of  the  unpaid  purchase  money.  ( Oouvemeur  v.  Lynchf 
2  Paige,  800.  EUs  v.  Tcusley,  1  Id.  280.  Ten  Eick  v. 
SSmpsonj  1  Sandf.  Ch.  Rep.  241.  TarbeU  v.  Reid,  16  Sefg. 
Sf  R.  267.  Hampson  v.  Eddin,  2  Har.  ^  X  64.)  And  some 
go  further,  and  hold  that  the  legal  title  overreaches  the  contract 
title.    {Butts  V.  Chinn,  4  J.  J^  Marsh.  641.) 

Notice  of  the  claim  was  not,  I  think,  necessary  to  protect  the 
legal  title  and  claim  of  the  defendant.  The  cases  relied  upon 
by  the  counsel  for  the  appellant  do  not  seem  to  be  aualogous,  or 
to  decide  any  principle  by  which  this  case  could  be  affected.  An 
assignment  of  a  chose  in  action  is  only  perfected  by  notice  to  the 
party  to  be  affected,  for  very  obvious  reasons,  which  are  not  ap« 
plicable  to  this  case.  {Story's  Eq.  Jur.  i  1047.  Towsan  v. 
Ramsbottam,  2  Keen,  85.)  Stuyvesant  v.  Bone,  (1  Sandf.  C/u 
Rep.  419,)  was  a  question  under  the  recording  acts,  and  TVu^ 
cott  V.  King,  (6  Barb.  846,)  was  a  contest  between  two  parties, 
both  claiming  under  legal  titles.    If  no  notice  of  the  judgmoit 
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or  dimff's  sale  to  the  plaintiff  was  neoeBsary  then  the  payment 
to  Sehroeppel  in  Oetober,  1845,  Was  properly  disallowed,  and 
tiie  tender  being  insufficient,  the  plaintiff  was  properly  charged 
with  the  costs  of  the  action.  There  has  been  no  error  prejadioial 
to  the  pfadntifi^  and  the  judgment  mtist  be  affirmed,  with  costs. 

[Onondaga  General  Term,  October  8, 1868.     Cfridley,  W.  P,  AUen,  Hubbard 
and  Prati,  Justices.] 


Billiard  t;^.  Aitstin. 

Alter  Issne  bad  been  Joined  in  a  cansoi  before  a  Justice  of*  tbe  peace,  and  the 
pnrties  had  met  for  the  trial  of  the  cause,  the  defendant  insisted  that 
the  Jnatice  should  decide  a  motion  which  had  preTioosly  been  made,  that 
the  complaint  be  dismissed,  on  the  groond  that  it  did  not  contain  facts 
enough  to  constitute  a  cause  of  action.  The  Justice  granted  the  motion^ 
wikhont  guying  the  plaintiff  the  right  to  amend.  Bdd  that  in  this  decision 
the  justice  erred. 

Where  a  ooUeCtor  of  a  school  district  levies  upon  property  by  Tlrtne  of  a 
warrant  duly  issued  by  the  trustees,  for  the  collection  of  teacher's  wages, 
he  thereby  acquires  a  special  property  in  the  goods  levied  on,  and  can 
maintain  an  action  against  any  person  concerned  in  removing  them. 

An  agreement  between  the  coUector  and  a  third  person  for  the  delivery  of 
the  property  or  the  payment  of  the  tax,  is  binding  on  the  parties,  and  that 
liability  is  a  sufficient  consideration  for  a  promise  by  such  third  person^ 
after  the  property  has  been  removed  out  of  the  reach  of  the  collector,  to 
pay  the  collector  a  specified  sum  upon  the  warrant,  upon  the  collector's 
relinqnishing  his  levy. 

Bndi  a  promise  Is  not  within  the  statata  of  ftands^andthe  complaint  need  not 
state  thai  it  was  la  writing. 

This  was  an  appeal  from  a  jadgment  of  the  Madison  coimty 
eoorty  reyersing  a  judgment  of  a  justice  of  the  peace«  In  the 
jnstace's  court  the  plaintiff  complained  as  follows:  That  the 
plaintiff  was^  in  the  month  of  Angast,  1852,  and  still  was,  col- 
lector of  school  district  No.  2,  in  the  town  of  Brookfield,  county 
of  Madison ;  that  said  district  was  a  regular  organised  distrkti 
according  to  statate ;  that  on  or  about  the  80th  day  of  Augusti 
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1852,  the  plaintit^  by  virtue  of  a  warrant  issued  by  the  trustees 
of  said  district,  levied  upon  a  swarm  of  bees,  hive  and  honey 
of  the  same,  then  in  the  possession  of  the  defendant,  as  the 
property  of  one  Stephen  Clarke,  for  the  purpose  of  collecting  a 
rate  bill  for  teacher's  wages,  against  the  said  Clarke,  as  he  was 
commanded  by  said  warraat ;  that  on  the  promise  of  said  de- 
fendant, that  the  property  so  levied  upon  should  be  and  remain 
safe  until  evening,  when  plaintiff  might  come  and  take  the  said 
property  away,  the  property  was  left  by  the  plaintiff  in  the  pos- 
session of  the  defendant ;  that  in  the  evening  of  the  day  on  which 
t^e  property  was  so  levied  upon,  the  plaintiff  went  after  the 
said  property,  but  found  that  the  same  had  been  taken  and  car- 
ried away  out  of  the  reach  of  the  plaintiff ;  that  the  defendant 
was  knowing  to  and  privy  to  the  removal  of  said  property — was 
instrumental  in,  assisted,  aided  and  abetted  in  said  removal,  and  in 
carrying  away  of  said  property ;  and  that  the  defendant,  on  being 
called  upon  by  the  plaintiff,  did  then  and  there  undertake  and 
promise  and  agree,  in  consideration  of  the  plaintiff's  relinquish^ 
ing  his  levy  on  said  property,  to  pay  unto  the  said  plaintiff  the 
sum  of  faur  dollars,  to  be  applied  on  said  jate  bill ;  that  in  con- 
sideration of  said  agreement  the  plaintiff  relinquished  his  said 
levy ;  but  that  the  defendant  disregarding  his  obligation  to  pay 
said  sum  of  four  dollars,  had  not,  though  frequently  requested, 
paid  the  same  or  any  part  thereof;  wherefore,  the  plaintiff 
claimed  damages  $25,  and  costs  of  suit.  The  defendant  asked 
the  plaintiff  if  he  relied  on  said  subsequent  promise  and  sued  as 
collector,  &c.  The  plaintiff  replied  that  he  did.  The  defendant 
then  moved  the  court  to  set  aside  the  complaint,  on  the  ground 
that  it  did  not  set  forth  a  cause  of  action,  and  that  the  plaintiff 
could  not  recover  upon  this  subsequent  promise.  Question  re- 
served  by  consent  of  parties  to  be  raised  at  any  subsequent 
time.  The  defendant  answered  and  denied  every  allegation  in 
the  complaint,  and  set  up  some  additional  matters.  The  cause 
was  then  adjournied.  On  the  day  to  which  the  cause  was  ad- 
journed, the  parties  Appeared  before  the  justice  and  the  defend- 
ant renewed  the  motion  mlBtde  on  the  joining  of  the  issue.  The 
justice  granted  the  motion  and  dismissed  the  cause.    Judgment 
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^tered  against  the  plaintiff  for  costs,  and  the  comity  court 
reyersed  the  jadgment 

<?.  W.  Graj/j  for  the  appellant 

S.  B.  RandiMj  for  the  respondent. 

By  the  Courts  Gridlet,  J.  This  (tee  presents  two  questions 
ibr  the  decision  of  the  court  First.  Whether  the  mode  of 
disposing  of  the  cause  in  the  court  below,  was  a  proper  one,  ac« 
cording  to  the  provisions  of  the  code,  or  a  mode  not  warranted  by 
law,  and  which  deprived  the  plaintiff  of  rights  secured  to  him 
by  that  instrument  Second.  Whether  the  complaint  was 
fiktally  defective. 

L  The  issue  in  the  cause  had  been  joined,  and  the  parties  had 
met  for  the  trial  of  the  cause  on  the  day  to  which  it  stood  ad- 
journed. At  this  stage  of  the  suit  the  defendant  insisted  on 
having  a  motion  decided  which  he  had  previously  made.  The 
motion  was  that  the  complaint  be  dismissed,  on  the  ground  that 
it  did  not  contain  facts  enough  to  constitute  a  cause  o{  action. 
The  justice  granted  the  motion,^  without  giving  the  plaintiff  the 
right  to  amend.  In  this  decision  we  think  the  justice  erred. 
First.  The  ground  on  which  the  motion  was  made,  was  an  ob- 
jection to  the  complaint,  which,  under  the  former  practice  as 
well  as  the  present,  was  properly  taken  on  demurrer.  It  was  a 
question  arising  on  the  merits,  and  not  on  any  irregtdarity. 
It  depended  on  the  general  principles  of  law  and  of  pleading, 
and.not  on  the  rules  of  practice  that  prevailed  in  the  courts  of 
justices  of  the  peace.  If,  however,  wo  could  overlook  this  error, 
in  our  desire  to  do  substantial  justice  between  the  parties,  yet 
the  motion  should  not  have  been  granted,  without  also  giving 
the  right  to  amend.  The  plaintiff  should  have  all  the  rights 
acooarded  to  him  which  he  would  have  been  entitled  to,  if  the 
objection  had  been  taken  by  demurrer.  The  sixty-fourth  sec- 
tion of  the  code,  subdivision  sixth,  prescribes  a  demurrer  as  the 
appro]niate  remedy  for  such  a  defect ;  and  subdivision  seventh 
prorides  as  follows :  ^'  If  the  court  deem  the  objection  w^U 
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founded,  it  shaU  order  the  pleading  to  lie  amended  ;  and  if  the 
party  refuse  to  amend,  the  defective  pleading  shall  be  disre- 
garded." The  language  of  the  code  is  imperative,  and  must  ap- 
ply to  and  control  every  case  in  which  the  defective  pleading  is 
susceptible  of  amendment.  ( T\irch  v.  Richmond^  13  Barb. 
588.)  The  right  to  amend  is  to  be  incorporated  in  the  order, 
inasmuch  as  parties  who  appear  in  justices'  courts  are  not 
always  acquainted  with  their  rights,  and  might  be  ignorant  of 
the  necessity  of  asking  for  an  amendment.  The  right  to  amend 
is,  however,  peremptory,  and  not  discretionary.  Second,  The 
time  of  granting  the  dismissal  was  also  erroneous.  The  parties 
had  met  to  try  the  issue ;  and  had  the  justice  given  the  right 
to  amend,  as  he  should  have  done,  the  order  would  have  resulted 
in  a  new  issue,  and  the  preparation  for  trial  would  have  been 
lost.  This  would  entail  great  inconvenience  on  parties ;  and  it 
would  be  &r  more  conducive  to  the  ends  of  justice  that  the  rule 
should  be  inflexible,  that  no  motion  be  entertained,  which  is  a 
substitute  for  a  demurrer,  after  the  issue  of  &ct  has  been  joined, 
and  the  parties  are  ready  with  their  witnesses  for  trial. 

n.  The  complaint  was  not  fatallff  defective.  The  plaintiff 
had  a  good  and  valid  cause  of  action  against  the  def^Hidaat,  fer 
taking  away  the  hive  of  bees,  af)»r  he  had  levied  on  them.  By 
the  levy  the  collector  acquired  a  special  property  in  the  hive  of 
bees,  and  could  maintain  an  action,  against  any  person  concerned 
in  removing  them,  notwithstanding  he  had  left  them  tempoirarilj 
with  the  original  owner.  And  an  agreement  between  such  offi- 
cer and  a  third  person  for  the  delivery  of  the  property  or  the 
payment  of  the  Mebt,  is  binding  on  the  parties.  {Burrall  r. 
Acker,  2&  Wend.  606;  21  Id.  605.)  This  liability,  therefore^ 
was  a  sufficient  consideralion  for  the  defendant's  promise.  So 
that  the  case  is  not  subject  to  any  of  the  objections  existing  in 
Armstrong  v.  Oarraw,  (6  Cowen,  465 ;  1  Id.  46,  and  18  Ji^n. 
886.)  It  steers  clear  also,  of  the  objections  arising  out  of  the 
statute  of  frauds.  That  act  does  not  require  the  party  to  state 
in  his  complaint  that  the  promise  was  in  writing.  The  com- 
plaint, though  not  very  artificially  drawn,  was,  we  think,  good 
as  containing  facts  enough  to  constitute  a  cause  of  action.    li^ 
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boweyer,  it  was  not,  it  was  dearly  amendable,  and  tiie  xlglkt  to 
amend  should  have  been  granted,  instead  of  snnunarily  dismiss- 
ing the  action. 

Judgment  of  the  county  court  afSimed. 

[ONONiMkOA  esNssAL  TsRM,  Ootober  8,  1868.  eridUy,  W.F.  AUm»  Ad^ 
i«rd  aad  Pratt,  Justices.] 


Parker  vs.  Buown. 

Where  a  wamat  for  the  ooUeetion  of  a  school  Uz  isnot  issued  vatil  after  ite 
renewal,  it  hecomes  by  the  renewal  and  deliyeryto  the  collector,  for  coUesh 
tion,  a  valid  and  effectaal  process,  for  all  purposes,  as  of  the  date  of  the 
renewal.  And  the  rights  of  taxpayers,  and  the  powers  and  dnties  of  the 
eolIactor»  M9  the  same  under  such  process  that  they  would  be  had  the  waiu. 
lant  been  made  out  and  dated  «a  aa  original  proceasi  on  the  dagr  of  Its  te 
Uvery  to  the  collector. 

For  two  weeks  after  receiving  his  warrant  the  collector  acts,  under  it,  as  the 
mere  receiver  of  such  taxes  as  shall  be  voluntarily  paid  to  hhn.  He  acts  as 
eoUedor,  to  enforce  the  eoOecftiflbi  only  in  case  defliult  is  made  in  the  pay- 
ment during  the  two  weeka 

His  wanaaty  so  Ihr  as  it  is  an  authority  to  ooQeefc,  only  lakes*  eflbct  as  to  the 
unpaid  taxes,  at  the  expiration  of  the  two  weeks ;  and  if  he  assumes  to  aet 
as  coUector,  by  levying  upon  the  property,  within  that  time,  he  becomes  a 
trespasser. 

Thk  jiBmiX  bfoiq^fat  his  action  of  trespasa  de  bonis  aspor- 
ioHSi  before  a  juBtice  of  tiie  peace,  to  recover  the  value  of  cer- 
tain hogs  taken  and  sold  by  the  defendant  The  defendant  jus- 
tified, as  a  oaUector  of  taxes  of  school  district  No*.  18  in  the  town 
of  Yaa  Buren,  Onondaga  county,  under  a  warrant  issued  by  the 
Imsteea  of  that  district,  directmg  the  collection  of  a  tax  assess^ 
k  against  tike  taxable  inhabitants  of  the  district,  of  whom  tha 
'was  one  and  named  in  the  tax  list  The  plaintiff  recof^ 
orad  before  tibe  justice  $93,24.  The  judgment  was  affirmed  bj 
tlM  oQfonty  court  of  Onpndaga  county,  and  the  defendant  appealr 
odto  Aisesort 
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L.  JR.  Morgan^  for  the  appellant 

S.  C.  Parker^  respondent,  in  person. 

By  the  Courts  W.  F.  Allen,  J.  The  tax,  to  collect  which 
the  warrant  issued,  was  voted  by  the  taxable  inhabitants  of  the 
district,  January  17, 1850.    The  warrant  was  dated  March  18, 

1850.  There  was  no  evidence  that  it  was  ever  issued,  or  placed 
in  the  hands  of  an  officer^  for  collection^  until  after  its  renewal. 
It  was  renewed  November  8, 1851,  and  delivered  to  the  defend- 
ant, who  was  the  collector  of  the  district,  for  execution,  Nov.  14, 

1851.  On  the  17th  of  November  the  defendant  levied  on  the 
property  of  the  plaintiff,  and  sold  the  same  on  the  28th  of  the 
same  month.  The  justice  doubtless  erred  in  excluding  as  evi- 
dence of  the  levy  and  sale  the  o£Scial  certificate  of  the  defendant, 
indorsed  upon  the  warrant ;  but  as  the  facts  were  subsequently 
admitted,  no  injury  resulted  from  the  error,  and  the  judgment 
should  not  be  reversed  for  that  reason. 

The  warrant  not  having  been  issued  for  collection  prior  to  the 
renewal  of  November  3, 1851,  it  became  by  such  renewal  and 
delivery  to  the  defendant  for  collection  a  valid  and  effectual  pro- 
cess, for  all  purposes,  as  of  that  date.  (  Gale  v.  Meadj  4  ERUj  109. 
Smith  V.  RandaU,  8  Id.  495.)  The  rights  of  the  plaintiff,  and 
the  powers  and  duties  of  the  defendaat,  were  the  same  under 
such  process  that  they  would  have  been  had  the  warrant  been 
made  out  and  dated  as  an  original  process  on  the  day  of  its  de- 
livery  to  the  defmdant.  The  defendant  seised  the  property  of 
the  plaintiff  before  the  expiration  of  two  weeks  firom  the  time  of 
the  receipt  of  the  warrant  by  him.  There  was  no  evidence  that 
the  plaintiff  had  refused  to  pay  the  tax,  or  in  any  manner  waived 
the  right  to  the  two  weeks  given  by  law,  (Laws  of  18i9y  p.  SSS, 
i  5,)  for  the  voluntary  payment  of  the  tax.  The  policy  of  the 
law  obviously  is  to  secure  to  the  taxpayer  the  term  mentioned 
as  a  reasonable  time  to  obtain  the  money  and  pay  the  tax  assess- 
ed to  him,  and  to  protect  his  property  in  the  meantime  firom  levy 
and  sale.  The  statute  has  not  left  it  discretionary  with  the 
QoUector  to  give  or  witlihold  this  lenity  as  he  pleases ;  but  the 
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right  is  secured  absolutely,  and  is  for  the  benefit  of  the  indiyid- 
iial  and  not  of  the  public.  The  taxpayer,  also,  by  payment  yol- 
nntarily  inthin  the  two  weeks  is  exempted  from  the  payment  of 
a  portion  of  the  collector's  fees,  bat  this  is  an  incidental  benefit, 
the  primary  and  principal  benefit  being  the  opportunity  to  pay 
the  tax  without  unnecessary  inconyenience,  or  a  sacrifice  of 
property. 

By  the  act  of  1845,  regulating  the  collection  of  town  and  county 
taxes,  (Laws  of  1846,  cA.  181,  «  29,  80;.  1  R.  S.  ^th  ed.  p. 
723,)  it  is  made  the  duty  of  the  collector  to  attend  once  in  each 
week,  for  thirty  days,  at  a  place  to  be  specified  in  a  notice  to 
be  giyen  by  him,  for  the  purpose  of  rec(eiying  payment  of  taxes ; 
and  it  is  proyided  that  after  the  expiration  of  the  said  thirty 
days  it  shall  be  the  duty  of  the  collector  to  proceed  and  collet 
the  unpaid  taxes  in  the  manner  proyided  by  law.  In  analogy  to 
this,  the  act  of  1847,  {Laws  of  1847^  p.  704,  §§  9»,  100,)  re- 
quired liie  tnisteen  of  school  districts  to  retain  the  tax  lists 
and  warrants  made  out  by  them,  when  a  tax  should  be  assessed 
of  more  than  one  himdred  dollars,  in  their  hands  fi)r  two  weeks, 
and  to  attend  once  in  each  week,  on  a  day  and  at  a  place  to  be 
specified  by  public  notice,  for  the  recript  of  taxes,  and  any  per- 
son might  within  fifteen  days  from  the  first  posting  of  the  notice 
pay  his  taxes  to  the  trustee  haying  the  tax  list  and  warrant. 
At  the  expiration  of  the  fifteen  days  the  warrant,  with  the  tax 
list,  was  to  be  deiiyered  to  the  collector,  whose  duty  it  was  to 
proceed  and  collect  the  unpaid  taxes.  In  1849  {Laws  of  1849, 
p.  585,  H  4^  5)  sections  99  and  100  of  the  act  of  1847  were 
amended,  and  the  trustees  were  relieyed  from  the  obIigati<m  to 
retain  the  tax  list  and  warrant  in  their  hands  and  to  receiye  the 
payment  of  the  taxes,  and  they  were  authoriEcd  to  deliyer  the 
tax  list  and  warrant  to  the  collector,  who  by  the  act  is  authorized 
and  direieted,  upon  receiying  his  wsarrant,  for  two  successiye 
weeks  to  receiye  such  taxes  as  may  be  yoluntarily  paid ;  and  in 
ease  the  whole  amo\mt  shall  not  be  paid  in,  the  collector  shall 
proceed  forthwith  to  collect  the  same.  By  the  force  of  the 
amendment  the  collector  acta  under  his  warrant,  fi)r  two  weeks, 
as  the  mere  receiyer  of  such  taxes  as  shall  be  yoluntarily  paid 
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to  fainL  He  acts  as  collector,  to  enforce  the  colleetioii,  only  ia 
<3a8e  de&iilt  is  made  in  the  payment  dnrmg  the  two  weeks.  His 
warrant,  so  fitr  as  it  is  an  aathority  to  collect,  only  takes  effect 
as  to  the  unpaid  taxes,  at  the  e3qpiration  ot  the  time  limited. 
Before  that  time  he  has  no  more  anthmty  than  the  tmstees  in 
whose  place  he  acts  had  under  the  act  of  1847.  The  warrant 
is  delivered  to  him  for  a  special  purpose,  and  if  that  special 
pnrpose  is  not  folly  accomplished  by  the  payment  of  all  the  taxes 
within  the  two  weeks  it  then,  as  to  the  unpaid  taxes,  becomes 
valid  and  effectual  as  an  authority  to  collect  by  levy  and  sale  of 
yropertj.  The  law  provides  that  he  may  act  as  collector  after  a 
tsertain  time  and  upon  the  happening  of  a  certain  contingency. 
The  defendant  has  assumed  to  act  before  the  time,  and  when 
the  contingency  has  not  happened,  and  is  therefore  a  trespasser. 
He  is  not  within  the  protection  of  his  warrant.  Chile  v.  Meadj 
(4  SSUj  lOJ^,)  although  not  precisely  in  point,  is  somewhat  analo* 
gous  in  principle.  ( Thompson  v.  Oardner^  10  John.  404.)  The 
statute  cannot  in  any  sense  be  said  to  be  directory^  The  diffi* 
culty  is  not  in  the  execution  of  the  warrant  at  a  time  after  the 
day  fixed  by  law  for  that  purpose,  or  in  a  manner  diftrent  from 
that  prescribed  by  law,  but  in  assuming  to  act  as  collector  hefoTB 
he  had  authority  to  do  so. 

In  certain  cases,  when  there  are  no  negative  words  in  a  stat* 
Ute,  and  authority  to  do  the  act  has  vested  in  the  persons  named, 
a  statute  will  be  regarded  as  directory  for  the  benefit  of  the 
})ublic,  so  fiir  as  to  authorise  the  act  to  be  done  after  the  time 
limitedbyhw.  {Petypley.  AUen,  6W&nd^  ^6%.  GaUy.Medd^ 
.  2  Denioj  160.)  But  the  principle  does  not  extend  to  a  case  like 
tills  where  the  public  have  no  interest,  when  the  defendant's 
authority  to  act  had  not  rested,  and  when  the  rights  of  property 
are  direetiy  eonoemed^ 

The  judgment  must  be  aflirmed. 

[Onondaga  General  TbbMj  October  8, 1858.    Gridley,  W.  P.  Aliens  HMmi 
and  Prm^  JuatioM.] 
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Slizabeth  L.  Porter,  and  Peter  A.  Porter  by  H.  J. 
Stow  his  next  friend,  vs.  Bleiler. 

An  inllnit  can  maintain  an  action  l^r  nse  and  oocn];>atioD,  althoDgti  he  has  a 

.  general  gtiardian. 

H.  eslered  iatopremiaee  under  a  leaae  from  P. ;  invalid  beeania  executed  by 
an  agent  of  the  lessor  who  had  no  written  authority.  P.  died,  after  de^ 
▼iring  the  demised  premises  to  the  plaintiff,  who  were  also  his  heirs  at 
law.  Subsequently  the  defendant  purchased  the  interest  of  H.  in  the  lease, 
and  went  into  possession  of  the  premises,  and  paid  the  rent  to  the  plaintiff's 
agent,  aooerding  to  the  tenns  of  the  lease,  except  4^100,  whkh  sum  he  had 
promised  to  pay.  Bdii^  that  the  plaintab  might  recover  that  sum  in  4n 
action  for  use  and  occupation. 

^tenants  in  common  may  join  in  an  action  for  use  and  occupation,  although 
there  has  been  no  express  contract  betwe  ^n  the  parties  for  the  letting  of 
tlie  ponemiees,  A  demise  may  be  implied  from  the  occupation  and  the  pay» 
^  of  rant 


Appeal  from  a  jadgment  of  the  recorder's  eourt  of  th^ 
dty  of  Buffalo.  The  action  wai  eommenoed  in  June,  1847,  and 
was  for  use  and  oocupation,  &^*  It  appeared  npon  Ae  trial, 
that  in  April,  1843,  a  lease  was  made  to  one  Hays,  by  James 
J.  Baldwin,  as  agent  of  Petw  B.  Porter,  of  a  store,  &c.  in  Buf>- 
&Io.  Baldwin  had  no  authority  in  writing  from  Porter  to  make 
the  lease.  The  demise  was  for  fiye  years,  upoti  certain  rents 
reserved.  Hays  entered  into  possession,  and  afterwards,  in  1848, 
iPeter  B.  Porter  died,  having,  by  his  last  will,  devised  all  his 
real  estate  in  Buiblo,  incltlding  the  premises  in  question,  to  the 
jdaintifi,  to  be  held  and  owned  by  them  as  tenants  in  oommon. 
in  January,  1846,  the  defendant  purchased,  with  the  assent  of 
Baldwin,  the  interest  of  Hays  in  the  lease,  and  went  into  pos** 
session  of  the  premises  and  occupied  them  until  May  1, 1847^ 
and  paid  to  Baldwin  all  the  rent,  acoordiug  to  the  terms  of  the 
lease,  except  $100,  which,  mth  the  interest  on  it^  was  the 
mai  elaimed  in  this  suit  The  defendant  had  promised  to  pay 
tlus  sum  to  Baldwin.  Baldwin  was  the  agent  of  the  plaintiff, 
EluabeAL.  Porter,  to  take  charge  of  h^  real  estate  in  BuiEib, 
ud  to  collect  the  rents  for  her.    The  authority  was  not  in 
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writing.  He  was  also  authorized  by  the  guardian  of  Peter  A. 
Porter,  but  not  in  writing,  to  act  as  the  agent  of  Peter,  to  lease 
Kis  real  estate  in  Buffalo,  and  to  collect  the  rents.  Evidence 
was  given,  under  objection  and  exception,  showing  that  the 
plaintiffs  were  the  only  children  of  Peter  B.  Porter,  deceased. 
The  defendant  moved  for  a  nonsuit,  which  was  denied,  and  the 
defendant  excepted.  The  court  directed  a  verdict  for  the  plain- 
tiffs-, and  the  defendant  excepted. 

George  W.  Houghtotiy  for  the  appellant,  made  the  following 
points  :  I.  Peter  A.  Porter  being  an  in&nt  and  having  a  guar- 
dian, his  guardian  is  the  proper  party  in  an  action  to  recover 
the  rents  and  profits  of  the  real  estate  of  the  infant.  (1  R.  S. 
718,  §§  8,  4,  5,  6,  7. .  2  B.  S.  160,  ^c.  §§  1  to  9,  and  19,  20. 
2  Kent,  228.  5  John.  66.  7  Wend.  45.  2  Id.  158.  Adams 
on  Ejectm.  66.  1 BL  Com.  451,  note.  McPherson  on  Infants, 
28,  30,  85.  1  John.  Ch.  R.  8,  561.  7  Id.  154.  17  Wend.  75. 
Bac.  Ah.  Lease.) 

II.  The  plaintiffs  being  tenants  in  common^  cannot  sustain  a 
joint  action  for  use  and  occupation,  unless  there  be  a  joint  let- 
ting of  the  premises.  {Broom  on  Parties  td  Actiansy  27,  ii  28, 
88,  84.  Williams'  Law  of  Real  Property,  104.  Addison  on 
Contracts,  272,  691.  1  Ch.  Plead.  1&  5  Bam.  ^  Aid.  850. 
bMees.^WelA.2SA.  Bing.N.C.UZ.  6.Mn.59.  CraWs' 
Law  of  Real  Prop,  h  2818.  5  Bac.  Ab.  289.  7  T.  R.  279. 
7  Wcnrf.449.    26 /d.  466.    SDenio,  185.) 

IIL  No  joint  letting  of  the  premises  was  })roved.  (1.)  The 
lease  was  void,  and  Hays,  upon  entry,  had  only  an  estate  at 
will,  or  for  a  year  at  most,  and  the  death  of  thid  original  land- 
lord terminated  the  estate,  and  any  subsequent  occupation  must 
have  bden  tipon  another  agreement.  (2  R.  S.  184,  i  6.  17 
Mass.  R.  284.  1  Cruises  Dig.  844.  3  Watts,  165.  15 
Wend.  400.  19  Id.  891.  28  Id.  618.  11  Id.  616.  (2.)  Ko 
express  agreement  being  proved,  the  law  implies  such  an  one 
only  as  is  sustained  by  the  oonsiderAtioH  on  which  it  is  founded; 
{Broom  on  Parties,  i  16.  1  Ch.  Plead.  10, 11.  6  Wend.  268.) 
(8.)  The  titles  and  interests  of  the  plaintiffs  being  several,  and 
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not  joint,  the  law  can  only  imply  a  promise  to  pay  eaoh,  acoorcl» 
ing  to  the  title  of  each. 

Packer  4*  BaUwinj  for  the  plaintiffs. 

By  the  Court,  Marvin,  J.  The  counsel  for  the  defendant 
insists  that  the  guardian  of  Porter,  the  infiut,  was  the  proper 
party  in  the  action  to  recoTer  the  rents  and  profits  of  the  real 
estate  of  the  infant.  At  common  law,  upon  the  death  of  the 
tenant  in  socage,  his  heir  being  within  the  age  of  14;  the  next 
of  kin  to  whom  the  inheritance  could  not  descend,  became  the 
guardian  of  the  body  and  the  lands  of  the  heir,  until  he  arrived 
at  the  age  of  14.  He  is  called  guardian  in  socage  and  also  guar- 
dian by  the  cemnum  law.  {B<ic,  Abr.  title  Ghiardian,  A. 
1  BL  Cam.  861.  2  Kenfs  Com.  221,  2.)  This  guardianship 
could  only  arise  when  the  infant  had  lands  by  descent.  {Mao- 
phcreon  on  InfantSy  19.)  In  this  state,  all  lands  granted  by 
the  people  since  July  4, 1776,  are  declared  to  be  aUodicd  and 
not  feudal.  (1  R.  S.  70.  Combs  v.  Jackson,  2  Wend.  156.) 
Some  of  the  incidents  of  tenures  in  socage  have,  howerer,  been 
modified  and  preserved.  If  lands  become  vested  in  an  infant, 
the  revised  statutes  declare  to  whom  the  guardianship  of  such 
infant,  toith  the  rights,  powers  and  duties  of  a  guardian 
in  socage,  shall  belong.  (1  JR.  S.  718,  i  5.)  Here  it  is 
seen  that  such  guardian  is  to  possess  all  the  rights,  powers  and 
duties  of  a  guardian  in  socage.  The  rights  of  such  a  guardian 
are  superseded  when  a  testamentary  or  other  guardian  is  ap- 
pointed. {H.  719,  }  7.)  A  &ther  may  appoint  by  deed  or 
last  will  a  guardian  of  his  infant  child.  Such  guardian  may 
take  the  custody  and  tuition  of  the  minor,  and  tiie  custody  and 
management  of  his  personal  estate  and  the  profits  of  his  real 
estate,  "and  may  bring  such  actions  in  relation  thereto  as  a 
guardian  in  socage  might  by  law."  (2  R.  S.  150,  §§  1,  2,  8.) 
If  the  fiftther  has  not  appointed  a  guardian,  then  the  surrogate 
may  appoint,  and  such  guardian  shall  have  the  same  powers  as 
a  testamentary  guardian.  (2  R.  S.  151,  §  10.)  The  question 
may  be  raised  whether  the  testamentary  guardian  possesses  all 
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the  rights^  fonfiers  and  duties  rf  a  guardian  m  socage.  Tfaa 
language  of  the  statute  is  that  he  shall  take  the  custody 
and  management  of  the  personal  estate  of  the  minor,  and  the 
profits  of  his  real  estate,  and  may  bring  such  acHms  in  rela- 
tion thereto  as  a  guardian  in  socage  might  hy  law.  (2  R,  S. 
150,  §  8.)  This  seotioii  was  taken  origiaaBy  firom  the  statute 
of  12  CL  2,  ch.  24.  The  language  is  the  same  in  substanee^ 
and  under  that  act  it  has  been  held  that  a  testamentary  guardiaa 
is  the  same  in  office  and  interest  as  a  guardian  in  socage^ 
differing  only  in  a  few  particulars,  as  that  the  guardiaBship  may 
be  holden  till  the  heir  attains  the  age  of  twenty-one,  and  by  a 
person  other  than  the  next  of  kin,  who  could  not  inherit,  {Bac* 
Abr.  tit.  Quardianj  A.    Macpkerson  en  InfantSj  90,  91.) 

It  seems,  therefore,  that  all  the  rights,  powmi  and  dutiea  of 
a  guardian  in  socage  belong  to  a  testamentary  guardian,  and  a 
guardian  appointed  by  the  surrogate  has  the  same  powers.  {See 
in.  &  718,  «  5  and  7;  2/?./S'.150,  }  8;  151,  HO;  IB.  158, 
i  20.  2  Kenfs  Com.  228.)  At  common  law  a  guardian  in 
socage  can  make  a  Talid  lease  in  his  own  name  until  the  ward 
attains  the  age  of  14.  He  can  maintain  c|jeetment.  He  may 
enter  and  occupy  the  lands  of  hia  ward  to  the  use  of  the  ward, 
being  accountable  to  him  for  the  rents  and  profits.  He  may  de- 
fend his  possessioa,  and  may  maintain  trespass,  in  his  own  name* 
He  may  avow  in  his  own  name.  {Macpkerson  on  InfemtSj  85, 
2&  1  BL  Com.  461  and  note,  2  Keni?s  Com.  228.  10  East, 
491.  Bac.  Ab.  Lease^  L  9.  Byrne  r.  Van  Eheeenf  5  Msu 
66.  Joknsonv.De  WaUs,l U.158.  17  Wend.7&.  Jackson 
T.  Combs,  7  Cow.  86;  8.  C,  2  Wend.  158.)  At  the  time  thia 
last  decision  was  made,  the  &ther  could  not  be  guardian  in 
socage  of  his  child,  or  guardian  with  the  rights^,  powers  and 
duties  of  a  guardian  in  socage.  The  revifled  statutes,  above  re- 
ferred to,  have  in. this  reapect  affected  a  change.  (Fonda  r. 
Van  Homey  16  Wend.  681.  Hdmes  v.  Sedf^  17  Wend.  Tl,  &) 
In  the  last  case  cited  the  action  was  ejectment  It  was  hdd 
that  a  guardian  in  socage  may  maintain  ejectment  for  the  land  of 
his  ward.  In  that  case  the  plaintiff  faad.been  intheMteal  ]NUK 
\  of  tha  pr^Bises  daisied^ 
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In  Pimd  t.  OurtisSj  (7  Wend.  45,)  the  action  ms  ooyenant, 
for  the  non-payment  of  rent  reserred  in  a  lease  mad0  by  the 
plaintiff  as  gaardian.  The  ward  wi»8  of  fall  age  before  the  suit 
was  brought,  and  it  was  objected  that  the  action  should  haye  been 
brought  in  his  name.  The  court  oyerraled  the  objection,  and 
held  that  there  was  no  objection  in  principle  to  allowing  the 
ward  to  enforce  the  coyenant  in  the  name  of  his  guardian,  and 
remarked,  it  is  to  be  intended  that  the  suit  is  brought  fcr  the 
benefit  of  the  ward  and  with  his  approbation,  until  the  contrary 
is  shown.  There  is  no  intimation  here  that  the  action  could  not 
haye  been  maintained  in  the  name  of  the  ward.  In  Beecher  y. 
Crausej  (19  Wend.  806,)  the  action  was  troyer,  by  the  infimt 
heirs  to  whom  the  &rm  had  descended,  to  recoyer  the  yalue  of 
crops  taken  from  the  fiirm.  Their  mother  and  step-fiskther  occu- 
pied the  fiurm,  the  plaintiffs  liying  with  them.  It  was  held  the 
phuntifiB  could  not  maintain  the  action ;  that  the  mother  and 
father  were  presumed  to  be  lawfully  in  the  possession  of  the 
products  of  the  farm,  the  mother  as  guardianinsocagej  and  the 
step-fiither  jure  uxoris.  The  reason  is  here  assigned  why  the 
infimt  heurs  could  not  maintain  the  suit  But  if  it  should  be 
conceded  that  the  guardian  of  Peter  A.  Porter  could  maintain 
the  action  to  recoyer  a  moiety  of  the  damages  in  this  case,  does 
it  follow  that  the  action  cannot  be  maintained  by  the  infimt? 

The  infimt  is  yested  with  the  title  of  the  land.  The  rents  be- 
long to  him,  and  whateyer  the  guardian  does  is  done  for  his  ben* 
efit.  An  infant  has  generally  capacity  to  sue  and  maintain 
actions.  We  haye  seen  that  a  guardian  may  lease  the  hinds  of 
his  ward,  and  may  midntainejeetment  An  infant  may  also  at 
common  law  make  a  lease,  reserying  x:ent  Such  lease  is  not 
Toid,  but  yoidable  only.  (3  Burr.  1794.  2  T.  R.1B9.  Mao- 
phersen  an  hifanU^  470.  Bae.  Ab.  Infancy^  I.  8.  2  Kenfs 
Cbm.  884 /a  2S9.  Arch.  L.  and  T.  Z.)  As  a  general  rule  the 
deeds  and  instruments  under  seal,  executed  by  an  infimt,  are 
not  yoid  but  yoidable  only.  {Bocl  y.  Mix,  17  Wend.  119, 181. 
Eagle  Fire  Co.  y.  Len/,  6  Paige,  685.  2  Kenie  Com.  286.) 
An  infimt  has  a  right  to  enter,  and  he  can  bring  qectment 
(JUacpkerson  an  InfanU,  864,  and  cases  above.) 
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In  the  present  cue  the  action  is  for  nee  and  oeeapalion*  • 
Hays,  the  original  tenant,  entered  tinder  an  inralid  lease.  The 
defendant  sncceeded  him  and  became  the  tenant  of  the  pbdnr 
tills,  who  took  either  by  descent  or  as  devisees.  Thoogh  the 
lease  nnder  which  Hays  entered  created  no  estate  or  interest  in 
the  land,  the  agent  having  no  written  authority  to  execute  it, 
(2  jR.  S.  184,  { 6,)  still  I  see  no  objection  to  referring  to  it, 
for  the  purpose  of  regulating  and  ascertaining  the  rights  of  the 
parties  during  the  actual  existence  of  the  tenancy,  in  analogy  to 
the  principle  that  when  the  tenant  enters  under  a  parol  leaae 
Void  by  the  statute  as  having  been  for  more  than  a  year,  and 
occupies  the  premises,  he  is  liable  to  pay  the  rent  specified  in 
the  contract,  according  to  its  terms,  lor  the  time  he  occupies. 
He  becomes  a  tenant  at  will  or  sufferance,  or  a  tenant  from  year 
to  year.  And  the  terms  of  the  contract  will  regulate  the  rights 
of  the  parties,  except  as  to  the  time  the  term  is  to  continue. 
{Sckuf^  V.  Leggett,  2  Cwen,  66a  8  T.  R.  3.  6  Id.  471. 
People  V.  Eiekerty  8  Cwoen,  280.  Edwards  v.  Clemmsj  24 
Wend.  4880 

It  cannot,  I  think,  be  doubted  that  Peter  B.  Porter,  had  he 
Kted,  oduld  have  enforced  the  payment  of  the  rait,  according  to 
the  terms  specified  in  the  lease,  during  the  time  the  premisee 
ware  occupied  by  Hays  or  any  one  entering  under  Hays.  Porter 
died,  having  demised  the  premises  to  the  plaintiffs,  who  were 
lAso  fafe  heirt  at  law.  The  tenant  paid  the  rent  according  to 
the  terms  of  the  written  lease.  The  defendant  came  in  under 
the  lease,  and  for  a  time  paid  the  r«nt  as  specified  in  the  lease, 
to  Baldwin  as  agent  of  the  phintiff  Elisabeth,  the  agent  of  the 
guardian  of  Peter  the  infant,  and  promised  to  pay  the  rait  fiir 
which  this  action  was  brought.  In  my  (^inioa  the  action  10 
maintainable  by  Peter  A.  Porter  the  in&nt 

It  is  objected  that  as  the  plaintiffs  were  tenants  in  conynon, 
tiiey  cannot  maintain  the  actbn  unless  upon  a  joint  demise^  and 
that  in  this  case  there  was  no  jeint  demise*  I  am  not  prepared 
to  concede  either  of  these  positions.  The  plaintiffs  were  tenants 
in  common,  and  in  my  opinion  they  properly  joined  in  this  action 
for  use  and  eooupfttim*    Tenants  in  common  axe  deemed  to 
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li»v«  sevenJ  a&d  disiiiict  freeholds,  and  eeob  ia  oonsidered  as 
solely  or  severally  seised  of  his  share.  By  the  eomznon  law  they 
nwst  sue  separately  in  actions  that  savor  of  the  realty,  and  if 
they  join  in  a  lease  it  is  in  judgment  of  the  law  the  distinct 
lease  of  each  of  them,  as  they  are  separately  seised,  and  as  there 
is  not  privity  of  estate  between  thenu  But  it  does  not  follow 
that  they  cannot  maintain  a  joint  action  to  recover  rent,  or  for 
use  and  occnpation.  They  have  a  joint  right  of  possession  and 
there  are  many  personal  actions  in  which  they  may  join,  and 
some  in  which  they  must  join. 

By  the  English  authorities,  upon  the  demise  of  joint  tenants 
reserving  an  entire  rent)  they  may  join  in  an  action  to  recover 
it,  if  the  demise  be  «Sb4  joint ;  or  if  there  be  a  separate  reserva^ 
tion  of  rent  to  each,  then  each  must  bring  his  separate  action* 
{Broom  en  Parties  to  Actions^  27,  i  82.)  In  trespass  for  an 
injury  to  the  possession,  tenants  in  conuoon  must  join.  {Austm 
J.  Hall,  13  Mm.  286.  Brotherson  v.  Ibdg^,  6  Id.  108^ 
Bradish  v.  Sehmck^  8  Id.  151.)  In  Decker  v.  Living:eUm^ 
(15  Jbhn.  482,)  the  oourt  say,  '^  If  two  tenants  make  a  lease  of 
their  tenement  for  a  term  of  years,  reserving  rent,  if  the  rent 
be  behindj  they  shall  have  an  aetion  of  debt  a^^ainst  the  lesseOi 
and  not  divers  actions,  for  the  action'is  in  the  personalty.  But 
in  avowry  for  rent  they  ought  not  to  be  joined,  for  this  is  in 
the  realty;"  and  Co.  Litt.  §  316,  198  6,  and  i  817,  is  cited^ 
{See  also  tie  remarks  of  Ch.  J.  Savage  iu  Sherman  v.  BaUoUi 
8  Cewen,  306, 9.) 

In  Sll  V.  OibbSy  (5  HiUj  56,)  the  rule  is  laid  down  generally 
that  tenants  in  common  must  sue  aepsrately  when  the  action  is 
m  the  real^,  and  that  they  must  join  when  in  the  personalty^ 
and  Justice  Bronson  says :  "  The  action  is  not  in  the  realty 
merely  because  it  has  scsne  relation  to  land.  ThuS)  debt  fot 
rent^  and  eovenant  for  not  repairing)  upon  a  jcunt  demise,  are 
penonal  action^  and  tenants  in  common  must  join.  So^  too^  they 
must  join  in  aiQtions  for  a  trespass  or  nuisance  to  the  land^"  He 
adds,  ^  The  English  cases  say  they  may,  oQrs  diat  they  mud 
Join."    {SeeaisoCeU^.Jrvim,%HiU,6i&) 

la  SngUnd,  ^ectment  caani^t  be  sustained  by  tosMta  in 
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common,  upon  their  joint  demise,  but  here  this  mle  was  disre^ 
garded,  and  ejectment  upon  the  joint  demise  of  tenants  in  conn 
mon  was  sustained,  in  Jackson  y.  Bradij  (2  CaineSj  169 ;  and 
see  Malcom  y:  Rogers,  5  Cowerij  188.)  And  now,  by  statate, 
tenantd  in  common  entitled  to  any  real  estate,  may  join  in  an 
action  for  the  recoyery  thereof.  (2  R.  S.  841,  §  11.)  Thns  the 
common  law  role  relating  to  the  recoyery  of  real  estate  by 
tenants  in  common  has  been  dhanged  by  statute.  Lands  in  this 
ptate  descend  to  the  children,  ad  heirs,  and  they  hold  as  tenants 
in  common,  and  the  statate  authorises  them  to  uMte  in  an  action 
io  recoyer  the  land.  They  are  entitled  to  the  rents,  and  would 
it  not  be  singular  while  they  are  permitted  to  unite  it  an  actiouL 
to  recoyer  the  land,  that  they  should  not  be'  permitted  to  unite 
in  an  action  to  recoyer  the  rent.  I  think  the  legislature  must 
haye  supposed  this  could  be  done,  or  they  would  haye  ptoyided 
for  it  in  the  statute.  Eyen  in  England,  wher^  the  action  was 
ejectment  upon  the  joint  demise  of  seyeral  trustees,  who  were' 
appointed  at  different  times  and  therefore-  tenants  in  common, 
the  payment  of  the  rent  to  a  common  agent  of  the  trustees,  was 
held  sufficient  to  support  the  joint  demise,  and  the  plaintiffs 
recoyered.  {Doe  y.  Qrantj  12  East,  221.)  The  tenants  in 
eommon  may  bring  the  action  for  mesne  profits,  though  the 
demises  in  ejectment  were  Be|)arate.  {BrooMs  Action  at  Law^ 
181.) 

I  am  satisfied  that  when  latid  descends,  which  is  occupied  by  a 
tenant,  the  action  for  rent  should  be  brought  by  all  the  tenants  in 
common. 

There  is  no  difficulty,  in  Ihis  case,  in  holding  that  there  was 
a  joint  demise  by  the  plaintifik.  There  is  no  eyidence  of  any 
express  contract  between  them  and  the  defendant,  but  a  con- 
tract may  be  implied  firom  the  occupation,  and  payment  of  rent 
The  contract  of  letdng  or  demising  of  the  infant,  as  we  haye 
seen,  is  not  yoid.  But  in  this  case  there  is  more.  The  in&nt 
h^  a  guardian  Who  had  full  power  to  lease  the  land  of  his  ward^ 
and  that  guardian  appointed  Baldwin,  who  was  the  agtot  of 
Elisabeth,  to  take  charge  of  Peter's  real  estate  in  the  citj,  and 
to  rent  the  same  and.  to  collect  the  rents^    The  authoritjrto 
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Baldlriii  was  not  in  writing,  but  this  objection  is  not  well  fouhded, 
in  relation  to  leases  for  a  term  not  exceeding  one  year.  Th^ 
defendant  had  paid  the  entire  rent  to  Baldwin,  the  agent,  6om 
time  to  time,  and  had  promised  to  pay  him  the  rent  for  which 
this  action  was  bronght.  I  think  there  was  sufficient  evidence 
of  a  joint  demise.  In  Doe  v.  Crrcait,  (12  Ecisty  221,)  above 
cited,  the  payment  of  the  rent  to  the  common  agent  of  the  trus- 
tees was  sufficient  Evidence,  in  an  action  of  ejectment,  of  a  joint 
demise.  In  this  case  there  is  much  more.  Baldwin  had  authority 
to  letoe  th^  premises;  certainly  for  a  year,  and  to  collect  the 
rents; 

The  judgment  should  be  affirmed: 

[NiAOARA  Gbneral  TfiRM,  FebinAry  7, 1868.    Taggart,  Bowen,  Marvin  and 
MalUU,  jQBticeB.] 
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It  ma  not' the  uitention  of  the  ie^slatnre,  by  the  act  oi*  ApHl  7, 1848|  fbr  th^ 
more  effectual  protection  of  the  property  of  married  women,  to  Interfere 
iriih  marital  rights  then  existing ;  and  the  act  does  not  operate,  retrospect* 
ively,  upon  sach  rights. 

Accordingly,  kdd,  that  a  conveyance  of  her  real  estate,  executed  by  a  married 
woman,  in  1849,  did  not  divest  the  right  of  her  hnsband  as  tenant  by  the 
cmiesy,  or  pass  any  estate  to  the  grantee. 

The  legal  estate  of  a  judgment  debtor  is  not  divested  by  a  sale  of  the  land 
upon  execution,  and  the  expiration  of  the  time  for  redemption,  unless  the 
sale  has  been  conmnmaUd,  and  the  title  vested  in  the  purchaser,  by  a  deed 
Jnm  tke  skerif. 

Until  a  conveyance  is  ^executed  by  the  sheriff,  the  titie  of  a  purchaser  upon  a 
sale  on  execution  is  inchoate.  By  the  simple  act  of  purchase  he  acqtdrel 
BO  l^al  estate  in  the  land,  but  a  right  to  an  estate,  T^ich  may  be  perfected 
bj  conveyance.  The  legal  estate  remains  in  the  debtor,  who,  prior  to  the 
sheriff's  deed,  is  entitled  to  the  possession,  and  to  the  rents  and  profits. 

Before  conveyance  the  purchaser  cannot  maintain  ^ectment  io  obtain  posses- 
sion; and  pan  roHone  he  cannot  defend  a  possession  obtained  againit  the 
i  of  the  debtor. 
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This  was  an  action  of  ejectment,  tried  at  the  Jefferson  ciwmit 
in  April,  1851-,  before  Mr.  Justice  Pratt.  It  was  tried  vcpoa  the 
pleadings  and  upon  a  written  stipulation  of  tacts]  as  follows : 

"  The  plaintiff  married  Lucy  Fillmore  in  the  month  of  De* 
cember,  1832,  and  cohabited  with  her  until  1848,  when  they 
separated,  leaving  the  said  Lucy  in  possession  of  the  premises 
contained  in  the  plaintiff's  complaint.  During  such  cohabita* 
tion  the  said  plaintiff  had  two  children  bom  cdive  of  the  said 
Lucy,  and  one  of  whom  is  now  living  with  the  said  Lucy,  a  son 
about  fourteen  years  of  age  ;  the  other  is  dead,  tn  1845j  the 
said  Lucy  became  seised  and  the  owner  of  the  farm  and  premises 
in  the  plaintiff's  complaint  in  this  action  contained^  as  an  heii^ 
at  law  of  her  father,  who  died  at  or  before  that  time.  In  the 
spring  of  1849,  the  defendant  entered  upon  the  said  premises, 
first  as  tenant  of  the  said  Lucy,  and  on  the  17th  of  May,  1849j 
purchased  of  her  the  said  premises  by  a  warranty  deed,  and  is 
now  in  the  actual  possession  of  said  premises,  and  was  at  the 
commencement  of  thi^  suit,  claiming  them  as  owner.  After  the 
plaintiff  left  the  said  Lucy,  and  previous  to  the  1st  of  October, 
1849,  he  confessed  three  judgments  to  different  persons^  which 
were  diily  docketed  in  the  (Slerk  's  ofBce  of  Jefferson  county. 
Executions  were  issued  to  the  sheriff  of  said  county  on  said 
judgments,  and  on  the  17th  pf  November,  1849,  all  the  right, 
title  and  interest  of  the  plaintilBf  in  the  premises  wei^e  sold  by 
said  sheriff,  and  bid  off  by  the  defendant  for  the  sum  of  ||208, 
the  amount  of  the  said  executions.  That  the  plaintiff  did  not 
redeem  the  premises ;  and  on  the  14th  day  of  February,  1851, 
he  confessed  a  judgment  for  $26,  to  William  C.  Thompson, 
which  was  on  the  same  day  duly  docketed  in  the  Jefferson  county 
clerk's  office,  and  by  Thompson  duly  assigned  to  Thomas  Ci 
Ohittenden,  the  2d,  and  on  the  15th  of  February,  and  before 
the  end  of  the  fifteen  months  firom  said  sale,  Chittenden  pre- 
sented to  the  sheriff  the  papers  required  by  law  to  redeem  the 
premises  as  judgment  creditor,  and  paid  the  amount  of  the  de^ 
fondant's  bid  with  interest  thereon,  to  said  sheriff,  btU  the  deed 
from  the  sheriff  has  not  as  yet  been  executed;  no  other  re- 
demption of  said  premises  has  taken  place." 
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Tke  action  was  commenced  September  1, 1849.  Judgment 
was  rendered  for  the  plaintiff,  for  the  recoTcry  of  the  poBseft- 
flaon  of  die  jaemiees ;  from  which  the  defendant  appealed, 

CkM.  D.  TFr^Ar,  for  the  defendant.  I.  The  pluntiff  nnder 
tiie  statement  of  &ct8  in  this  case,  had  at  the  time  of  the  trial 
of  this  cause,  no  legal  interest  in  the  premises  described  in  the 
complaint.  {Laws  of  1848,  p.  807,  cA.  200,  h  2 ;  Laws  of 
1849,  p.  528,  ch.  875,  M\2R.S.Ued. p. 468,  §  53;  p. 470, 
*  63 ;  p.  404,  §  82.  Schermerhorn  y.  Miller,  2  Cowen^  489.) 
n.  Since  the  commencement  of  this  action,  and  before  the  trial, 
the  plaintiff's  right  and  title  expired.  At  the  expiration  of  fif- 
teen  months  from  tiie  sale  of  real  estate  on  execution,  the  inter- 
est of  the  judgment  debtor  is  divested,  and  the  purchaser,  or 
redeeming  creditor,  has  the  legal  estate.  The  sheriff's  deed  is 
onlj  evidence  of  the  sale;  the  estate  passes  by  the  sale, 
(2  R.  S.  2d ed.  p. 404,  §  82;  pJfm^lf^lkLjnO,  i  63.) 

W.  C  Thompson,  for  MGiymatiff.  ^^^AmJSffj^^  of  the  mar^ 
riage  contract,  existing  wh»  th|^a^jb|PrtookV)lace  between 
the  plaintiff  and  Lacy  Fillm#i^ecember,^|^  Jbansferred  as 
by  purchase  to  the  plaintiff  l^e  BgH^"^  i^PS|9v  ^^  ^^^  ^^^^^ 
more  in  possession,  or  which  dmig^coxg^p^snould  become  hers 
by  gift,  devise  or  inheritance,  and  all  her  choses  in  action  re- 
duced to  his  possession,  together  with  right  of  possession  and 
of  administration  for  his  own  benefit  on  her  death,  of  all  her 
chattels  real  and  of  all  her  choses  in  action,  (resting  in  action 
merely,)  together  with  an  estate  for  life  if  he  should  have  a  child 
or  children  bom  alive  of  her,  in  all  her  real  estate.  (2  Kent, 
180.)  2.  These  were  all  certain,  fixed,  and  vested  rights  in  the 
plaintiff^  which  only  could  be  divested  by  his  own  act,  or  by  oper- 
ation of  law.  8.  The  act  of  7th  April,  1848,  could  not  inter- 
fere with  or  diVest  an  estate  for  life  in  the  plaintiff,  existing  at 
the  time  of  its  passage.  The  wife  of  the  plaintiff,  during  his  life, 
had  no  interest  in  the  lands  in  question,  upon  which  the  statute 
ooold  operate.  (Sess.  Laws  1848.  8  Barb,  S.  C.  Rep.  621.) 
4.  Boring  coverture  the  plaintiff  had  children  bom  alive  of  the 
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said  Lttcy ;  which  made  him  tenant  by  the  oartesy  of  the  lands 
in  question  from  the  birth  of  the  children.  5.  If  the  premises 
in  question  have  been  sold  on  execution,  then  until  sale  com- 
pleted by  the  sheriff's  deed  the  title  of  the  plaintiff  is  not  di- 
vested, but  remains  in  him ;  until  then  the  sale  is  an  incomplete 
sale,  an  inchoate  proceeding  which  may  or  may  not  ever  be  per- 
fected ;  and  until  perfected  does  not  become  a  title.  (2  R.  S. 
2(26d.  296,  §62.) 

By  the  Court,  Hubbard,  J.  The  precise  question  to  be  der 
termined  is,  whether  the  plaintiff  at  the  time  of  the  trial  had 
any  legal  estate  in  the  premises,  sufficient  to  sustain  ejectment. 
The  defendant's  first  objection  is  founded  upon  the  statute  for 
the  more  effectual  protection  of  the  eights  of  married  women, 
(Sees.  Laws,  1848,  p.  807,  §  2.    Laws  pf  1849,  p.  528,  §  S.) 

It  cannot  be  disputed  that  in  1845,  at  the  time  the  premises 
descended  to  the  plaintiff's  wife,  Lucy,  (whose  maidei^  name  was 
Fillmore,)  the  plaintiff  acquired  a  freehold  estate,  jure  uxoris. 
(2  Kenfs  Com.  130,  M  ed.)  A  husband's  estate  in  the  lands  of 
his  wife,  held  in  her  own  right,  is  denominated  a  freehold,  because 
of  its  certain  continuance  during  coverture,  and  during  his  Ufe, 
after  her  decease,  provided  he  is  tenant  by  the  curtesy.  As  a 
necessary  incident,  the  husband  becomes  entitled  to  the  posses- 
sion, and  to  the  rents  and  profits,  commensurate  with  his  estate,  and 
if  ousted  may  recover  the  same,  in  his  own  name.  These  mari- 
tal rights  were  well  settled  by  the  common  law^  but  the  defend- 
ant's counsel  contends  that  the  provisions  of  t^ie  statutes  of 
1848  and  1849,  referred  to,  abrogated  the  husband's  estate, 
restoring,  so  to  speak,  to  the  wife  th^  fee  absolute,  with  full  con- 
trol and  power  of  alienation,  irrespective  of  the  husband.  It 
lippears  that  in  this  case  the  wife  did  act  upon  this  view  of  the 
law,  by  leasing  and  subsequently  couveying  the  premises  to  the 
defendant.  But  we  are  clearly  of  the  opinion,  that  neither  the 
statute  nor  the  conveyance  of  the  wife,  affected  in  the  least  the 
estate  of  the  plaintiff,  or  his  right  to  prosecute  this  action. 
'  That  estate  was  acquired  prior  to  the  enactment  of  the  law :  it 
became  vested  iind^r  the  marriage  contract,  and  it  is  not  within 
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legisiatiTe  authority  to  divest  it  Besides,  the  legislatiure  have 
not  undertaken  any  iaterferenee.  There  is  nothing  in  the  letter 
or  spirit  of  the  act,  by  which  any  intention  can  be  discovered  to 
interfere,  with  marital  rights  acqvired  prior  to  its  passage.  And 
it  is  a  familiar  mle  of  statutory  ponstmction,  that  unless  the 
dear  letter  of  the  law  requires  it,  statutes  are  to  be  construed 
as  operating  prospectively  and  not  reirpspectivdy.  Such  is  the 
presumed  inteu^t  of  the  legislature,  and  especially  so,  when  by 
retroaction  vested  rights  are  to  be  affected.  {SmiMs  Com. 
679.)  In  Dash  y.  Van  Kleeck,  (7  John.  477,)  Chief  Justice 
Kent)  at  page  485,  says,  '^the  very  essence  of  a  new  law  is  a 
rule  for  future  cases."  {Snyder  v.  Snyder^  3  Barb.  S.  C.  Rep. 
621.  Butler  v.  Palmer^  1  Hill.  334.)  We  think,  therefore, 
that  the  act  of  1848  was  not  iatend^d,and  cannot  be  construed, 
to  affect  in  any  respect  the  marital  rights  of  the  husband  in  the 
property  of  his  wife,  vested  before  its  passage. 

It  follows  that  the  conveyance  of  the  plaintiff's  wife  to  the  de- 
fendant <3onveyed  no  estate  affecting  the  plaintiff's  ri^ts.  The 
wife  had  no  present  estate  which  she  could  legally  convey ;  the 
deed  is  therefore  wholly  inoperative ;  a  nullity  as  respects  the 
plaintiff. 

The  second  objection  to  the  recovery  is,  that  the  plamtiff 's 
legal  estate  became  divested  by  the  execution  sale,  and  the  expi- 
ration of  the  time  of  redemption,  before  the  trial.  This  ground 
is  untenable,  because  the  sale  had  not  been  consummated  by 
sheriffs  conveyance.  Until  conyeyance,  the  title  of  the  pur- 
chaser is  inchoate  ;  by  the  simple  act  of  purchase  he  acquires 
no  legal  estate  in  the  land,  but  a  right  to  an  estate,  which  may 
be  perfected  by  conveyance ;  the  legal  estate  remains  in  the 
debtor,  who  prior  to  the  sheriff's  deed,  is  entitled  to  the  posses- 
sion and  to  the  rents  and  profits.  This  is  apparent  from  §  64^ 
2  K.  S.  p.  470,  Sded.  If  no  redemption  is  made,  the  sheriff  is 
required  to  complete  the  sale  by  conveyance,  "  which  convey- 
ance shall  be  raUd  and  effectpal  to  cmvey  all  the  right,  title 
and  interest  which  was  sold  by  such  officer."  (4  Kenfs 
Com.  481,  dd  ed.)  All  redemptions  must  be  within  fifteen 
months  of  the  time  of  sale,  for  the  officer  is  then  to  execute 
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Ik  d«ed  to  the  person  entitled,  and  the  title  so  acquirml  beoomee 
absolnte  in  kw .  The  deed  when  executed  will  be  good  by  re- 
lation and  cover  tiie  intervening  period  from  the  sale.  The 
title  does  not  pass  by  filing  the  sheriff's  certificate,  which  only 
operates  as  a  lien  by  way  of  action,  to  protect  the  porchaser 
against  intervening  clainis>  except  the  right  of  redemption. 
Nor  does  the  estate  of  the  debtor  become  vested  in  the  pnr- 
chaser  by  mere  lapse  of  the  time  of  redemption,  but  only,  as  we 
tiiink,  by  the  sheriff's  conveyance  under  the  statute.  ( Vaughn 
V.  Ely,  4  Barb.  169.)  This  mode  of  transferring  title  to  real 
estate,  is  in  derogation  of  law,  which  requires  the  owner's 
consent,  and  the  statute  should  therefore  be  construed  stoictly, 
or  in  other  words,  title  should  not  be  regarded  as  divested  or 
transferred  by  the  sale  alone,  unless  such  is  the  plidn  import  of 
the  statute. 

Before  conveyance,  the  purchaser  could  not  maintain  eject- 
ment to  obtain  possession ;  and  pari  rationed  he  cannot  defend 
a  possession  obtained  against  the  consent  of  the  debtor. 

From  these  views  it  follows  that  the  plaintiff,  at  the  time  of 
the  trial,  had  both  the  legal  estate  and  the  right  of  possession. 
The  judgment  must  therefore  be  affirmed. 

[Onondiaa  Oeneiul  Tsax,  NoYember  8j  1858.  GritUesf,  w',P.JUlen  and 
BMaird^  JusticeB.] 


Hill  vs*  Sbssbqibu. 

The  hein  of  a  Tendor  are  botmd  to  Ailflll  his  contract  to  conrey,  to  the  extent 

of  tlie  estate  that  descends  to  them. 
Aa  iBlltnilMir  is  alao  Ibomd  to  oonveyi^andttMy  be  deereed  to  do  so,  aotwitii- 

Btandlnc  1^  Bdnoritj. 
But  in  this  state,  ordinarily,  our  cowts  will  not  compel  an  heir,  whtUier  an 

infknt  or  adult,  to  enter  into  personal  covenants  in  pursuance  of  an  a|;ree- 

ment  made  by  the  ancestor. 
An  heir  may  be  compelled  to  oonTey,  In  porsaanoe  of  tiie  eonliaet  of  hie 

aaoestor,  although  not  named  in  the  contract 
Where  a  Tender  agreed  toeonyey  by  a  good  and  sugidMt  deed,  freetfaU  maam^ 

brances,  and  died  leaving  a  widow  entitled  to  dower  in  the  land,  and  threo 

heirs,  two  of  whom  were  adults  and  one  an  infimt ;  the  inihnt  was  directed 
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.      tacoKTey,  but  wUhoat coTenanti,  and  tlie  adiUI  faws  wen  ilecr««A  U  ooo^ 

^rey,  with  covexiants  ^oinst  ikeir  awn  ads;  OD  pAjinent  of  the  e^m  dae  ftroin 

the  veadee,  by  the  terms  of  the  contract,  deducting;  out  of  each  payment 

dae  and  to  become  due,  a  proportionate  share  of  the  valne  of  the  widow's 

right  of  dower. 

This  was  a  suit  for  the  specific  perfonaance  of  an  agreed 
ment  to  convey  real  estate.  The  following  fusts  and  alle- 
gations were  set  up  in  the  complaint.    On  the  26th  September, 

1849,  Nathaniel  Ressegieu  and  the  plaintiff  entered  into  an 
agreement  for  the  purchase  and  sale  to  the  pkintiff  of  a  flonr, 
at  $34  per  acre,  supposed  to  contain  97}  acres,  to  be  conveyed 
by  good  and  sufficient  deed  on  the  15th  of  April,  1851 — ^Besse* 
^en  to  use  it  for  firewood,  and  to  have  the  use  of  the  bmldinga  in 
the  meantime,  but  to  farm  it  in  a  workmanlike  manner,  and  thai 
yield  possesion.  The  plaintiff  was  to  pay  $1600  on  die  15th 
of  April,  1851,  and  to  secure  the  balance  by  a  bond  and  mort* 
gage  payable  in  installments ;  the  plaintiff  to  have  the  privilege 
of  putting  in  grass  seed  in  the  spring  of  1850,  and  plowing  ul 
the  fall  of  that  year;  of  gejiting  firewood  the  foUowing  winter, 
and  plowing  in  the  spring  of  1861.  The  plaintiff  had  ia  righi 
to  elect  to  have  it  surveyed.  If  eiih^  party  foiled,  he  was  to 
pay  the  other  $200.  The  plaintiff  sowed  some  grass  seed  and 
grain  iy  the  foil  of  1850,  plowed  some  that  foil,  ^d  got  wood 
and  logs  the  winter  following,  with  the  defendant's  consent,  and 
sowed  grain  in  the  spring  of  1851.    Ressegieu  died  in  Qgtober, 

1850,  solvent,  worth  $1000  besides  this  land,  and  leaving  a  wid- 
ow and  three  sons,  Dao^  John  and  Ephraim ;  the  latter  between 
14  and  21  years  of  age.    The  plaihtil^  on  the  15ih  of  Aprils 

1851,  tendered  the  sons,  who  were  the  defendants,  $500  eaol^ 
and  offered  to  ^ve  a  bond  and  mortgagiB  for  the  balance  of  the 
purcliM^  money,  and  offered  to  do  all  and  every  ihing  riiquired^ 
and  pres^ted  a  deed  for  execution  to  Pan  and  John,  and  abo 
cfered  mone^  to  Ephraim^  all  of  which  th^  refliael  Thedeeds 
presented  for  execution  contained  covenants  to  ibarrMti  aTid  det- 
fend  the  land^  in  the  qtiietand  peaceable  possession  of  the  plain- 
tiS|  atti  that  the  same  was  free  framkicuwbranees.  Dan  and 
John  each  offered  to  execute  a  qnitdaiin  deed  of  an  undivided 
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one-tliird.  Eplirsdm,  by  his  guardian,  demurred,  assigning  as 
reasons,  that  the  plaintiff  was  not  entitled  to  the  relief  he 
sought ;  that  the  defendant  was  an  in&nt ;  and  that  the  widow 
had  a  right  of  dower.  Dan  and  John  answered,  denying  that 
the  pluntiff  had  cut  logs,  &c.  with  their  knowledge  and  consent, 
and  stated  that,  soon  after  the  death  of  their  &ther,  they  notified 
the  plaintiff  that  the  widow  could  not  release  her  right  of  dower, 
and  tiiat  it  was  impossible  for  them  to  perform  the  contract,  and 
that  they  would  pay  him  $260,  the  forfeiture  mentioKked,  if  he 
would  giye  up  and  cancel  the  contract ;  and  in  February,  1851^ 
forbade  him  cutting  logs,  &c.  and  informed  him  that  a  deed 
would  not  be  given  in  pursuance  of  said  contract.  And  after 
the  plaintiff  had  refused  the  quitclaim  deeds,  they  caused  $200 
to  be  tendered  to  him,  aioid  offered  to  pay  him  for  his  labor  on 
the  fieurm,  and  informed  him  that  the  widow  refused  to  release  her 
right  of  dower.  The  plaintiff  demurred  to  this  answer,  all  ex* 
cept  that  part  which  stated  that  i%  was  impossible  for  the  de- 
fendants to  perform  the  contract,  and  that  they  had  expressly 
informed  the  plaintiff  that  a  deed  cpuld  not  be  giren  in  pursu* 
ance  of  said  contract,  of  which  the  plaintiff  denied  he  hitd  any 
knowledge  or  information  sufficnent  to  fomt  a  belie£ 

T.  B.  MuheU,  for  the  pkinti£ 

Martin,  for  the  defendants. 

By  the  Courts  Hani>,  J.  A  vendor  wbd  covenants  fo  give 
a  good  and  sufficient  deed  of  conveyance,  free  of  all  incum- 
brances, is  bound  to  make  an  operative  conveyance ;  one  that 
carries  with  it  the  title  to  the  land.  E^n  a  deed  with  cove- 
nants of  warranty  is  not  sufficient,  if  the  vendor  ha&  m>  title^ 
or  ail  imperfect  one.  {Eversm  v.  Kirtlandj  4  Paiges  628^ 
Fletcher  v.  Button^  4  Comst.  896.  Clute  v.  Rdbism,  2  John. 
696.  Jimes  v.  Gardner,  10  Id.  266.  Carpenter  v.  Bailey^ 
17  Wend.  244.  Trover  v.  HaUted,  28  Id.  66.  Church  v. 
Brownj  16  Tea.  268.)  And  in  the  kst  Ca«e,  Lord  Eldon  thought 
it  oairied  a  right  to  proper  covenants^ 
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And  die  heirs  of  ft  vendor  are  bound  to  fbMU  his  contract 
to  coDvey,  to  the  extent  of  the  estate  that  descends  to  thenL 
(1  Sugd.  F.  and  P.  275,  820.  Sutphm  v.  Fhu^ler,  9  PaigCj 
280.  2  Star.  Eq.  Jut.  788.  Eaton  ▼.  Sanxter,  6  Sim.  516. 
Chamvpion  v.  Brown^  6  John.  Ch.  410.)  And  all  in&nt  heir 
is  also  bound  to  convey.  {Suiphen  v.  Fdwler,  suprti.  2  R.  S. 
194,  il69.  1  Sugd.  V.  and  P.  829.)  The  vidow  cannot  be 
oompelled  to  convey.  Certainly  not,  unless  she  executed  and 
aeknoiwledged  the  agreement.  (KnowUs  v.  McCamly,  10 
PcAgSj  842.  Emery  v.  Wase,  5  Yea.  846.  1  Sugd.  V.  and 
P.  880.)  But  where  a  title  to  a  part  fidls,  or  the  vendor's  in- 
terest is  less  than  is  provided  for  in  the  agreement,  the  vendee 
may  generally  claim  a  specific  performance,  to  the  extent  of  the 
alnli^  of  the  vendor,  -with  an  abatement  or  oompensation  for 
the  deficiency.  {Marss  v.  Elmendarfj  11  Paige,  277.  2  Star. 
Eq.  Jur.  \  779.  Hanbury  v.  Lichfield,  %  My.  ^  K.  629.) 
''  It  is  &miliar  to  come  to  this  court  for  a  specific  performance) 
of  an  agreement,  the  whole  benefit  of  which  the  party  cannot 
have ;  and  if  he  waives  that  part,  it  is  not  competent  to  the  othei^ 
party  to  refuse  to  perform  the  rest,  as  the  whole  cannot  be  exe* 
cuted."  {Lard  Elden  in  Mestaer  v.  OiUespie,  11  Ves.  640. 
BiU  V.  Buckley,  17  Id  401.  MiUigan  v.  Cooke,  16  Id  1. 
Waters  v.  Traf>isi  9  John.  465.  Ki^ig  v.  Bardeau,  6  John. 
Ch.  88.  1  Sugd.  V.  and  P.  485.  Bennett  v.  Fmaler,  2  Beav. 
802.)  The  converse  of  this  rule,  it  is  true,  does  not  prevail. 
The  vendee  cannot  be  made  to  take  a  doubtful  title ;  though 
ooortJB  of  equity  do  not  warrant  title ;  and  it  is  impossible  that 
there  should  be  a  mathematical  certainty  of  a  good  title^ 
(2  Sugd.  V.  and  P.  165.  Heath  v.  Heath,  1  Brown's  C.  C. 
148.  Tomlin  v.  Sleene,  3  Meriv.  228.  ESUary  v.  Waller, 
12  Ves.  252.  Lyddall  v.  Weston,  2  Atk.  19.)  Nor  does  the 
agreenMut  to  pay  a  certain  sum,  in  case  of  &ilure  to  perform, 
prevent  a  specific  performance;  (2  Star.JSqi  Jur.  715.  1 
Sugd.  r.  and  P.  858.) 

I  find  no  good  reason,  then,  why  the  heii^  of  the  vendor 
flbonld  not  convey.  It  is  not  pretended  that  the  contract  is  not 
m  fiiir  one,  and  &irly  made ;  the  life  estate  of  the  widow  is  no 
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exeuse  to  the  heirs,  if  the  purchaser  will,  notwithstanding,  take 
the  estate. 

It  is  said,  the  power  of  this  court  to  compel  a  specific  per- 
formance, is  to  be  exercised  with  sound  discretion,  and  not  as  a 
matter  of  course.  {Sejfmour  v.  Ddacny^  S  Cowen^  605.)  That 
discretion,  however,  must  not  be  arbitrary  or  capricious,  but 
regulated  on  grounds  that  will  make  it  judicial.  If  the  contract 
is  by  a  competent  party,  and  in  its  nature  and  circumstances 
unobjectionable,  it  is  as  much  a  matter  of  course  to  decree  per- 
formance as  to  give  damages  at  law.  {Id.)  But  the  plaintifp 
insists  that  the  heirs  should  give  a  deed  with  covenants ;  and 
the  deeds  presented  to  the  adult  heirs,  to  be  executed,  contained 
covenants  for  quiet  enjoyment  and  against  incumbrances.  It 
has  been  decided  in  this  state,  that  an  infant  heir  cannot  be 
compelled  to  execute  a  deed  with  personal  covenants.  {In  the 
tnaiter  of  EUisan,  5  John,  Ch.  261.  And  see  2  Sound.  7,  a,/.) 
In  that  case,  the  chancellor  compelled  a  conveyance  of  the 
interest  of  the  heir,  but  invested  the  consideration  money  until 
the  in&nt  became  of  age.  {And  see  Si.  Clair  v.  Smithy  3 
Ham.  R.  365.) 

What  covenants,  if  any,  must  the  adult  heir  insert  in  his 
deed  ?  The  agreement  is  to  convey  by  a  good  and  sufidetU 
deedi  free  of  all  incumbrances.  The  heir  is  not  named,  which 
was  usually  necessary,  to  bind  him.  (2  Sound.  1S7,  a.  Plati 
on  Cov.  448.  Rawle  on  Cov.  488.)  But  an  heir  will  be  com- 
pelled to  convey,  though  not  named.  {OeU  v.  Vermedtany  2 
Freem.  199.  1  Sugd.  V.  and  P.  321.  2  R.  S.  194,  §  169.) 
But  I  am  inclined  to  think,  that  in  this  state,  ordinarily,  our 
courts  will  not  compel  the  heir  to  enter  into  personal  cov^iants 
.in  pursuance  of  an  agr^ment  by  the  ancestor.  The  agreement, 
in  equity,  amounts  to  an  equitable  conversion,  and  the  pur* 
chase  money  goes  into  the  personal  estate.  {Champion  ▼• 
Browny  6  John.  Chan.  Rep.  898.  Darfs  V.  and  P.  121  et 
seq.  Swartwout  v.  Bun-y  1  Barb.  S.  C  Rep.  495.  2  Stores 
Eq.  §  790.  Townley  v.  BedwMy  14  Fe^y,  591.  EaJtrni  y. 
SanxieTy  6  Sim.  516.)  And  the  heir  can  be  c<Hnpelled  to 
perform,  on  the  petition  of  the  personal  representatives.    (2  jR.  & 
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104^  {  169.)  It  18  alleged,  and  not  denied,  tiiat  the  estate  in 
tUs  caae,  iirespective  of  this  property,  is  solvent  The  personal 
repreaentatrres  may  be  consid^ed  as  trostees  of  the  personal 
estate,  and  as  to  the  surplus  for  distribntion,  the  d^ndants 
are  some  of  the  cesHiis  que  trust.  And  I  am  aware  that  in 
England  the  praetiee,  in  some  eases,  is  to  have  the  cestuis  que 
trust  jom  in  the  conveyance,  with  the  usual  covenants. 
^Sug.V.mdP.^%  .Aitr;e^419,420.)  And  it  has  been  said 
that  the  heir  must  covenant.  {Pool  v.  Poolj  1  Chan.  it.  18 ; 
«  G,  14  Fin.  260.  Z)art,  F.  iwrf  P.  261.  28ng.V.(mdP. 
485.)  Peol  V.  Pool  I  do  not  find  cited  by  Bagden,  Dart,  or 
Bawle ;  and  Phtt  merely  cites  it  with  many  otiiers  npon  the 
general  principles  of  the  liability  of  the  heir.  (JPkdt  on  Cov. 
449.)  13iere,  after  contract,  the  vendor  sdld  to  his  son,  who, 
after  the  death  of  his  fiither,  was  ordered  to  covenant  to  clear 
the  premises  from  leases  and  incambrances.  Ko  doubt  he  had 
notice,  and  I  suppose  these  covenants  were  against  his  own  acts. 
Sugden  says,  where  the  heir  is  not  named,  he  must  perform  the 
agreement  in  jpecie,  and  cites  ChM  v.  Vermedumf  {su^a.)  In 
tltat  case,  iiowever,  the  ancestor  did  not  covenant  for  his  heirs. 

But,  even  were  the  heir  liable  at  commrai  law,  I  think  a  dif- 
ftsreat  rule  prevails  in  this  state.  The  reason  of  the  rule  as  to 
€09tuis  que  trust,  is,  it  is  said,  because  of  the  purchaser's  liabil* 
ity  to  see  to  the  application  of  the  purchase  money.  {Ravde^ 
4Sa.  Dart,  F.  and  P.  218.  8  Sfuffd.  V.  and  P.  150.)  That 
fiability  here  does  not  now  extend  to  payments  to  the  trustees, 
made  in  good  &ith.  (1 J2.  &  730,  f  66.  10  Pa^e,  282.)  And 
if  the  heir  should  join  in  a  deed  with  covenants,  for  that  reason, 
so  shoidd  aU  the  distributees  of  die  personal  estate.  Where 
tiie  tmstee,  or  perhaps  heir,  came  into  court  to  compel  a  spe* 
eifie  performance  of  an  agreement  to  convey,  particularly  if  with 
MTvenants,  die  rule  was  diflhrent  {Page  v.  Broom,  8  Beav.  86. 
Dart,  V.andP.262.) 

The  plaintiff,  however,  contends*  that  at  kast  the  defendants 
siMSild  covenant  to  the  extent  of  the  assets  that  shall  be  received 
by  ihem ;  but  I  findno  case  of  such  a  covenant.  And  it  would 
be  difficult  to  define  the  extent  of  their  liability  respectively. 
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It  is  like  a  sale  by  trnstees  under  a  will,  to  pay  debts,  and  the 
residue  given  over,  where  the  purchaser  is  not  entitled,  in  Eng- 
land, to  coyenants  for  title,  because  no  line  can  be  drawn  as  to  the 
quantum  which  would  make  a  person  liable,  (2  Sugd.  V.  and 
P.  452.)  Our  statute  makes  the  heirs  liable  for  all  debts  and 
coyenants  of  the  ancestor,  to  the  extent  of  the  land  descended 
to  them.  (1  JR.  8.  7S9, }  141.  2  Id,  452,  i  82.)  But  the  heir 
is  not  liable  for  the  debts  of  the  ancestor  until  a  deficiency  of 
the  personal  estate  is  shown,  or  the  remedy  against  the  perscmal 
representatiyes  exhausted ;  nor  within  three  years  fitom  the 
time  of  granting  letters.  (2  R.  8.  452,  8.  Id.  109.  Wamr 
bough  y.  Gates,  11  Paige,  505.  Butts  y.  Oenung,  5  Id.  254.) 
Nor  do  I  understand  the  rule  to  be  different  in  an  action  against 
the  heir,  to  recover  upon  ordinury  covenants.  (1 12.  8.  788, 
§  141.)  A  covenant  against  incumbrances,  it  is  said,  is  brdcen, 
if  at  all,  when  made.  {Dimmick  v.  Lockwaody  10  Wend.  142.) 
Had  the  vendor,  in  this  case,  given  a  deed  in  his  lifetime,  the 
personal  representatives  would  have  been  liable  for  a  breach  of 
the  covenant  against  incumbrances.  And  so  at  law,  they  would 
also  be  liable  for  his  breach  of  his  covenant  to  convey.  But 
the  heirs,  if  they  have  not  aliened  any  part  of  the  property  de- 
scended, cannot  be  charged  personally  on  claims  against  his 
estate.  {Schermerhom  v.  Barhydt,  9  Paige,  28.)  Lineal  and 
collateral  warranties,  with  all  their  incidents,  are  here  abol- 
ished by  statute.  (1  R.  8.  789,  h  141.)  And  the  heir  of  the 
vendor  holds  the  legal  estate  merely  as  a  trustee.  The  pur^ 
chase  money,  as  we  have  seen,  goes  into  the  personal  estate, 
and  is  first  applied  to  pay  debts,  &c.  and  the  surplus  is  dis- 
tributed to  the  widow  and  next  of  kin.  Even  in  England,  upon 
the  conveyance  of  an  estate  derived  by  descent,  the  heir  is  only 
bound  to  covenant  against  his  own  acfs  and  those  of  his  imme- 
diate ancestor.  {Picket  v.  Loggan,  14  Ves.  289.  Wake^ 
man  v.  Duch.  of  Rutland,  8  Ves.  Jr.  288.  Loyd  v.  Griffiths^ 
8  Atk.  267.  2  8ug.  V.  and  P.  452.)  No  doubt,  covenants 
may  bind  the  land  even  in  the  hands  of  an  infimt  heir.  (Spen- 
cer V.  Boyes,  4  Ves.  870.)  But  a  personal  covenant  is  a  differ- 
ent matter. 
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Nor  18  there  any  great  hardship  in  this  view  of  the  ease.  It 
is  not  difficult,  in  this  ooantry,  to  ascertain  all  incumbrances 
that  will  affect  a  hofiafide  purchaser.  And  I  think  our  system 
of  settling  the  estate  of  deceased  persons,  iAconsistent  with  the 
claim  to  corenants  from  the  heir. 

An  in&nt  trustee  usually  has  Us  costs.  (Sutphen  t.  Fowler^ 
9upr€i.)  But  not  if  the  trustee,  »a  in  this  case,  puts  in  an 
improper  defense.  (2  Barb.  Ch.  Pr.  830.)  And  costs  hare  been 
giren  to  the  plaintiff  ou^  of  the  purchase  money,  in  a  suit  against 
an  infimt  heir  for  specific  performance.  (JPritharch  v.  Havard^ 
€  Sim.  9.  8  Dan.  Ch.  Pr,  2,  lia)  But  in  this  case,  as  there 
was  no  de&ult  in  the  lifetime  of  the  Tender,  I  think  that  rule 
should  not  apply.  And  neither  the  plaintiff  nor  the  adult 
defendants  should  have  costs  against  each  other.  One  has  asked 
too  much,  the  other,  in  offering  a  quitclaim  deed,  did  not  offer 
enough.  In  such  cases  the  court  often  giyes  costs  to  neither. 
{Crippen  r.  Heermance^  9  Paige^  211.  Righter  v.  Stalls 
3  Sand.  Ch.  608.    Robertson  y.  Bullions,  9  Barb.  186.) 

Without  any  statutory  provision  it  has  been  considered  doubt- 
ful whether  an  in&nt  could  be  compelled  to  execute  a  conveyance 
during  his  minority.  It  is  said  they  must  have  a  day  to  diow 
cause.  (See  Eyre  v.  Countess  Buck^  2  P.  Wms.  102.  Harris 
v.  Youman,  1  Hoff.  Ch.  178.  Dart,  686,  568.  1  Barb.  Ch. 
Pr.  834.  MiUs  v.  Dennis,  8  John.  Ch.  868.  In  re  Ellison, 
supra.  Sutphen  v.  Fowler,  sup.  Glaze  v.  Drayton,  1  Dessau. 
109.  Price  v.  Carver,  8  My.  ^  Cr.  161.)  But  our  statute 
expressly  gives  the  power  to  compel  a  specific  performance  by 
the  infant  heir.  '^  The  court  of  chancery  shall  have  power  to 
oMupel  and  decree  a  specific  performance  by  an  in&nt  heir  or 
other  person,  of  any  bargain,' contract,  or  agreement  made  by 
any  party,  who  may  die  befo;re  performance  thereof"  &c. 
<2  A  iK  194,  S 169.  AndseehWl\lSugd.V.andP.Z2i\ 
Miller  v.  Knight,  1  Keen,  129;  Radcliff  v.  Eccles,  Id.  180 ; 
Brown  v.  Brown,  S  M.  ^  K.  448.)  Some  of  the  recent  cased 
in  England  arose  xmder  the  10th  and  11th  sections  of  the  act  of 
11  G.  4y  and  1  H.  4,  c.  47.  The  10th  section  provides,  that  in 
any  action,  suit  or  proceeding  against  an  iafiut  ''for  the  pay- 
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ment  of  debts  or  any  other  purposes,"  "  the  parol  shall  not 
demur,"  but  the  same  shall  be  prosecuted,  &c«  as  effectnally  as 
it  conld  be  before  the  act,  in  actions  against  infants  where, 
according  to  law,  the  parol  did  not  demur."  Section  11  provides, 
in  substance,  that  in  proceedings  in  equity  for  the  payment  of 
the  debts  of  deceased  persons,  to  which  the  heir,  Ac.  shall  be 
liable,  and  in  which  the  court  shall  decree  the  estates  to  be  sold 
therefor,  the  court  may  compel  the  infant  heir  to  convey  to  the 
purchaser,  and  the  conveyance  shall  be  as  effectual  as  if  the 
infimt  were  of  full  age.  {See  the  sections  more  fully ^  1  Dan. 
Ch.  Pr.  208 ;  note  to  8  My.  ^  Cr.  169.)  The  court  in  Carter 
T.  Priccj  (supra,)  drew  a  distinction  between  parol  demurring, 
and  giving  a  day  to  show  cause ;  and  held  that  the  day  must 
Still  be  given  in  a  foreclosure  case.  But  it  seems  that  where  the 
land  is  ordered  to  be  sold  for  debts,  the  infant  heir  makes  an 
immediate  conyeyance  of  the  estate ;  and  our  statute  gives 
authority  in  terms  as  full  and  express.  I  think  the  parol  can- 
not demur  in  this  state,  in  cases  in  which  liability  is  attempted 
to  be  enforced  in  consequence  of  land  descended  or  deyised. 
(2  R.  &  454,  i  43.  Id.  106.  Id.  452, 8.  1  Id.  789,  i  141.)  Nor 
do  1  see  how  the  infant  heir  can  have  a  day  to  show  cause,  when 
the  statute  requires  that  he  shall  convey,  notwifchstanding  Uia 
minority. 

The  infimt.  defendant  must  therefore  convey,  but  without 
covenants,  and  the  other  defendants  must  also  convey,  but  with 
covenants  against  their  own  acts,  on  payment  of  the  sum  which 
is  already  due  by  the  terms  of  the  contract ;  deducting  out  of 
each  payment  now  due  aflnd  to  become  due  a  proportionate  share 
of  the  amount  that  shall  be  found  to  be  the  value  of  the  widow's 
right  of  dower,  and  on  the  plaintiff's  giving  a  bond  and  mortgage 
on  the  premises  for  the  baknce  of  the  purchase  money,  pursu- 
ant to  the  contract.  If  the  plaintiff  has  been  in  possession,  he 
should  pay  interest,  and  if  not,  that  should  be  deducted  for  the 
time  that  he  should  have  had  title. 

Ordered  accordingly. 

[Waravn  General  Term,  Mat  8, 1852.  WtUardf  Band,  Coiy  »ttd  C  L. 
Mm,  JosUces.]     ' 
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J.  Sl  H.  being  the  general  agents,  at  Albany,  of  the  Albany  and  Canal  Line  of 
Tow  Boats,  J.  made  three  drafts  npon  fi.,  the  agent  of  the  line  in  New-Yor^, 
at  the  request  and  y^  the  aecommodalipn  of  the  Canal  Bank,  which  wei« 
respactirely  signed  "  J.  A;  M.,  ag'U  A.  and  Canal  Line  of  Tew  Boats,"  aad 
were  payable  to  their  own  order,  and  addressed  to  and  accepted  by,H.  as 
"  agent,"  and  indorsed  by  J.  in  the  name  of  "  J.  6l.  M.,  agents."  These  drafts 
were  subsequently  discounted  by  the  plaintiff,  for  a  valuable  consideration* 
In  an  action  against  the  Tow  Boat  Company,  i^xm  these  drafts,  it  wat  ad* 
mitted  that  J.  &  M.  were  authorized  to  transact  tbe  bnsiaess  of  the  omb» 
pany  and,  for  that  purpose,  were  anthorised  to  draw,  indorse  and  accept 
sach  checks,  drafts  and.  bills  of  exchange  as  were  necessary  for  carrying  on 
such  business,  and  that  H.  had  the  like  authority  in  respect  to  the  business 
in  New-Tork.  Bdd,  that  the  authority  of  J.  to  make  and  indorse  the  drafts 
was  sufficient ;  but  that  he  transcended  his  authority  in  applying  4be  drafts 
to  a  purpoM  not  within  his  agency ;  and  that  the  delivery  thereof  to  ths 
cashier  of  the  Canal  Bank,  to  be  used  for  the  benefit  of  that  bank  and  not 
for  the  benefit  of  his  principals,  was  an  unauthorized  act. 

Bdi  also,  that  the  case  should  have  been  submitted  to  the  Jury  witii  iutmc- 
tions  that  the  plaintiff  would  be  entitled  to  recover  V  J.  was  tbe  general 
agent  of  the  defendants,  and,  as  such,  was  authorized  to  make  aad  indoBM 
notes  and  bills  of  exchange  for  the- benefit  of  his  prineipala,  and  thiS  drafis 
so  made  and  indorsed  were  received  and  discounted  by  the  plaintiff  in  the 
ordinary  course  of  business.    Wright,  J.,  dissented. 

Wdfitrtker,  that  the  drafts  having  been  made  and  put  into  cireulation  in  "Ho- 
lation  of  the  duty  of  the  agent,  the  defendants  had  a  right  to  know  how  tin 
plaintiff  obtained  them;  but  that  if  it  appeared  that  the  pkdatiff  was  not 
chargeable  with  knowledge  of  the  circumstances  under  which  the  paper  was 
made  and  delivered  to  the  Canal  Bank,  but  It  was  received  in  the  ordinary 
course  of  the  plaintiff's  business,  in  the  l>elief  that  it  was  made  for  a  legiti- 
mate purpose,  the  plaintiff  ought  not  to  bear  the  loss. 

As  between  two  famooent  parties,  thus  situated,  the  prinoipsis.  In  whose  name 
tbe  drafts  were  made,  rather  than  the  holder  of  thedrafts^  slienld  suffbr 
for  their  misplaced  confidence. 

The  law  will  infer  authority  in  an  agent,  as  well  fh>m  the  general  character 
of  the  acts  which  he  has  been  peMiitted  to  perfOTB,  «8  from  a  special  writ- 
ten power. 

The  pluntiff  was  %  bulking  oorporation  doing  business  at  the 
citjof  Hartlbrd,  under  tbe  laws  (A  Connecticut  Tbe  def^dante 
w«re  an  snitteorporated  association  of  persons  engaged  in  the 
iMMportaiisfi  of  merehandise  between  New-Tork  and  Alhan}^ 
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under  tlie  name  of  The  Albany  and  Canal  line  of  Tow  Boats^ 
Thaddeos  Joy  and  George  Monteath  transacted  the  bnsiness  of 
the  line  at  Albany,  in  the  name  of  '^  Joy  &  Monteath,  agents^'' 
&c.  and  Alfred  Hoyt  was  the  agent  in  New-Tork.  Joy  was  also 
a  director  of  the  Canal  Bank  of  Albany,  and  on  the  30th  of  June, 
1848,  at  the  request  of  the  cashier  of  that  bank,  and  for  the  ac- 
commodation of  the  bank,  he  made  three  drafts  upon  the  agent 
of  the  line  in  New- York,  one  dated  on  the  20th  of  Jane,  at  90 
days,  for  $3500,  another  dated  the  22d  of  Jane,  at  65  days,  for 
$8000,  and  the  other  dated  the  23d  of  Jane,  at  75  days,  f<»* 
$3500.  These  drafts  were  signed  '^  Joy  &  Monteath,  agents, 
A.  and  Canal  line  of  Tow  Boats,"  payable  to  their  own  order, 
and  addressed  to  and  accepted  by  "  Alfred  Hoyt,  agent."  They 
were  also  indorsed  by  Joy  in  the  name  of  ^  Joy  &  Monteath, 
agents,"  and  delivered  to  th^  cashier  of  the  Canal  Bank.  These 
drafts  were  forwarded  by  the  cashier,  on  the  same  day  they  were 
received,  to  the  cashier  of  the  plaintiffs'  bank,  to  be  discouuted. 
They  were  indorsed  "T.  Olcott,  cashier."  On  receiving  the 
drafts  the  plaintiffs  paid  for  them  by  a  check  upon  a  bank  in 
New-Tork,  payable  to  the  order  of  the  messenger  by  whom  they 
had  been  sent,  according  to  the  instructions  of  the  cashier  of  the 
Canal  Bank.  At  the  time  the  drafts  were  drawn  they  were  en- 
tered on  the  pass-book  of  the  Albany  and  Canal  line  with  the 
Canal  Bank,  and  after  that  bank  had  received  returns  from  the 
plaintiffs,  and  before  its  fiailure,  the  amount  was  carried  out  to  the 
credit  of  the  defendants,  on  the  pass-book.  This  book  was  kept 
by  Joy.  Monteath,  the  other  agent  at  Albany,  had  no  knowl- 
edge of  the  transaction,  until  after  the  failure  of  the  Canal  Bank. 
That  &Hvtre  took  plade  on  the  11th  day  of  July,  1848.  Previ- 
ous to  that  date,  no  entry  had  been  made  upon  the  books  of  the 
defendants,  in  respect  to  the  drafts^  This  action  was  brought  to 
recover  the  amount  of  these  three  drafts.  It  was  tried  at  the 
Albany  circuit  in  November,  1850,  before  Mr.  Justice  Wright 

It  was  admitted  by  the  defendants,  in  their  answer,  that  Joy 
A  Monteath  were  authorized  to  transact  the  business  of  their 
line,  and  for  that  purpose  were  authorized  to  draw,  indorse  and 
accept  such  checks,  drafts  and  biUs  of  exchange  as  were  nece»- 
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sary  for  caTrjing  on  snch  businees.  It  iraa  also  admitted,  that 
all  the  business  of  the  defendants  at  Albany  was  done  in  the 
name  of  Joy  &  Monteath,  agents,  &c.  It  was  further  admitted, 
that  Alfred  Hoyt  had  the  like  authority  in  respect  to  the  busi- 
ness in  New-York. 

Upon  the  trial,  after  the  testimony  was  closed,  the  judge,  upon 
motion  of  the  defendants'  counsel,  nonsuited  the  plaintiffs,  and 
an  exception  to  the  decision  was  duly  taken.  Judgment  haying 
been  perfected,  the  plaintiffs  appealed  to  the  general  term. 

M.  T.  Reynolds^  for  the  plaintiffs4 
N.  HiU,  Jun.  for  the  defendants. 

By  the  Court,  Harris,  J.  Joy  &  Monteath  were  the  gene- 
tal  agents  of  the  defendants  for  the  transaction  of  their  freight- 
ing business.  Whatever  that  business  required  to  be  done,  they 
were  authorized  to  do.  If  their  power  had  been  written  out, 
the  instrument  which  recorded  it  would  be  found  to  contain  au- 
thority to  draw  and  indorse  drafts,  in  all  respects  like  those 
upon  which  this  action  is  brought,  provided,  of  course,  they  were 
drawn  and  indorsed  for  the  purposes  of  their  agency.  Had  the 
drafts  in  question  been  discounted,  in  good  faith,  for  the  benefit 
of  the  Albany  and  Cftnal  Line,  instead  of  the  Canal  Bank,  no 
one  would  deny  the  authority  of  Joy  to  draw  and  indorse  them. 
On  the  other  hand,  it  is  equally  clear  that,  though  the  transac- 
tion might  be,  in  form,  within  the  terms  of  the  agent's  authority, 
if  the  plaintiff  knew,  when  it  discounted  the  drafts,  that  they 
were  made  for  an  object  not  within  the  scope  of  the  agency, 
it  could  not  recover  against  the  defendants. 

That  Joy  transcended  his  authority  is  not  to  be  denied.  But 
it  was  not  in  drawing  or  indorsing  the  drafts  ;  for  this  he  was 
authorized  to  do.  It  was  iii  applying  the  drafts,  when  made  f 
and  indorsed,  to  a  purpose  not  within  his  agency.  The  delivery 
of  the  drafts  to  the  cashier  of  the  Canal  Bank,  to  be  used  for 
the  benefit  of  that  bank,  and,  in  no  way  for  the  benefit  of  the 
defendants,  was  an  unauthorized  act.  One  or  the  other  of  the 
parties  to  this  action  must  bear  the  loss  resulting  from  this  vio- 
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lation  of  duty.  The  important  qaestioa  is,  upon  wlucli  it  ahaU 
fall 

The  plaintiffs,  when  the  drafts  were  presented  for  disoounti 
were  apprised,  by  the  form  in  which  they  were  drawn,  that  Joy 
&,  Monteath  assomed,  in  making  the  paper,  to  act  as  the  agents 
of  the  defendants.  This  was  sufficient  to  put  them  upon  inquiry, 
in  respect  to  the  authority  under  which  the  drafts  were  drawn* 
Had  they,  in  the  exercise  of  a  reasonable  prudence,  made  such 
inquiry,  they  would  have  learned  that  the  agents  had  for  many 
years,  with  the  knowledge  and  acquiesence  of  their  principals, 
been  accustomed  to  make  and  indorse  drafts  in  all  respects  like 
those  in  question.  They  would  have  discovered  no  defect  of  au- 
thority. For  the  law  will  infer  authority,  as  well  from  the 
general  character  of  the  acts  which  the  agent  has  been  permit- 
ted to  do,  as  from  a  special  written  power.  '^  Usual  employ,"  saya 
Chitty,  "is  evidence  of  authority."  {Chitty  mi  BillSy  ed.  of 
1830,  25.)  "  It  is  clear,"  said  Lord  EUenboreugh,  in  Pickering 
V.  Bushy  (15  E€ist,  38,)  '^  that  the  agent  may  bind  his  principal 
within  the  limits  of  the  authority  with  which  he  has  been  ap- 
parently clothed  by  the  principal,  in  respect  to  the  subject  mat- 
ter. There  would  be  no  safety  in  mercantile  transactions  if  he 
could  not."  '^  As  to  the  public,"  says  Parsons,  in  his  admirable 
work,  just  published,  '^  the  rule  is,  that  the  authority  of  a  gene- 
ral agent  may  be  regarded  as  measured  by  the  usual  extent  of 
his  general  employment"  (1  Parsons  on  Cont.  41.)  Guided 
by  this  rule,  it  will  not  be  questioned  that  the  authority  of  Joy 
to  make  and  indorse  the  drafts  in  question,  was  sufficiently 
comprehensive. 

The  next  and  more  important  question  is,  whether,  having 
satisfied  itself  that  the  drafts  were,  upon  their  fiskce,  within  the 
authority  of  the  agents  by  whom  tl^y  had  been  drawn^  indorsed 
and  accepted,  it  was  bound  to  go  fturther,  and  inquire  whether 
they  had  not  been  misappropriated.  It  is  a  general  rule,  that 
a  party  who  takes  a  bill  of  exchange  or  promissory  note,  in  the 
usual  course  of  business,  before  maturity,  and  for  a  valuable 
consideration,  has  only  to  look  to  the  genuineness  of  the  signa- 
tures*   Even  though  it  may  have  been  stolen  from  the  true 
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owneT)  if  the  bill  or  note  has  been  indorsed  in  blank,  or  is  pay- 
able to  bearer,  the  party  who  takes  it  from  the  thief,  in  good 
fittth,  and  for  a  fall  consideration,  acquires  a  good  title.  If  it 
be  shoim  that  the  note  or  bill  was  fraudulent  in  its  inception*, 
or  that  the  party  negotiating  it  came  wrongfully  by  it,  then  the 
burden  of  proof  will  be  cast  upon  the  party  asserting  title,  to 
show  that  it  came  fairly  into  his  possession ;  but,  having  shown 
himself  to  be  a  bona  fide  holder,  he  will  be  protected.  These 
are  fSuniliar  principles,  and  need  no  authority  for  their  support. 

But  it  is  insisted  on  behalf  of  the  defense,  that,  inasmuch  as 
"  the  billa  purported  on  their  fiice  to  hare  been  drawn  by  procu* 
roHon^  the  plaintiff  cannot  claim  the  right  of  a  bona  fide  holder, 
hut  ia  chargeable  with  knowledge  of  Joy's  want  of  authority." 
I  am  not  prepared  to  admit  such  an  exception  to  the  general 
doctrine  applicable  to  negotiable  paper.  Nor  do  I  think  the  au- 
thorities upon  which  the  defendants'  counsel  relies,  sustain  his 
position* 

In  Alexander  v.  Madcenzie^  (6  JIfan.,  Or.  4*  Scott,  766,)  one 
Gillan  had  made  his  draft  for  his  own  accommodation,  and  pay- 
able to  his  own  order,  and,  having  indorsed  it,  procured  one 
Bleckley,  the  manager  of  The  Newcastle-upon-Tyne  Joint  Stock 
Banking  Company,  to  indorse  it  The  indorsement  was  as  fol- 
lowB :  "  Per  proc.  Newcastle-upon-Tyne  Joint  Stock  Banking 
Company,  H.  Bleckley,  manager.^  The  draft  thus  indorsed, 
having  been  negotiated  by  the  drawer,  came  into  the  hands  of 
the  plaintiff.  The  action  was  brought  against  Ma^skenzie  as  the 
pabliG  officer  of  the  banking  company.  There  was  evidence  to 
ahaw  that  Bleckley  had  authority  to  draw,  accept  and  indorse 
on  account  of  the  banking  company.  For  the  plaintiff  it  was 
insisted,  that,  as  a  bona  fide  holder  for  value,  he  had  nothing 
to  do  with  any  irregularity  by  Bleckley  in  the  execution  of  his 
general  authority.  For  the  defendant  it  was  insisted,  that 
Bleckley's  authority  was  to  be  exercised  only  for  the  benefit  of 
his  employers,  and  did  not  enable  him,  in  their  names,  to  give 
eoxreaej  to  accommodation  bills.  The  judge  before  whom  the 
ease  was  tried,  did  what  I  think  my  learned  brother  should  have 
in  this  case ;  he  lefk  it  to  the  jury  to  say,  whether  Blocks 
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ley  had  indorsed  the  draft  by  authority  of  the  bank ;  telling 
them  that  if  he  had  a  general  authority  to  draw,  accept  and 
indorse  on  account  of  thetbank,  ^^  an  innocent  indorsee  for  value 
ought  not  to  be  prejudiced  by  any  irregularity  in  his  mode  of 
exercising  it"  The  verdict  was  for  the  defendant.  Upon  appli- 
cation for  a  new  trial  the  decision  was  sustained,  on  the  ground 
that  Bleckl^  was  acting  under  a  special  and  limited  authority. 
Coltman,  J.  said,  '^  If  this  banking  company  had  been  in  the 
habit  of  allowing  their  cashier,  or  manager,  to  indorse  bills  on 
their  behalf  that  would  have  imparted  a  general  authority,  and 
the  public  would  not  have  been  bound  to  inquire  into  the  cir- 
cumstances, or  the  precise  extent  of  such  authority."  And 
Maule,  J.  said,  "  According  to  the  evidence,  every  bill  that  was 
accepted  or  indorsed  by  Bleckley,  was  accepted  or  indorsed 
with  an  express  intimation  that  the  acceptance  or  indorsement 
was  done  under  a  special  and  limited  authority.  The  case  is^ 
therefore,  removed  out  of  that  class  of  cases  where  the  extent 
of  the  authority  is  to  be  inferred  from  its  exercise^  and  the 
mode  of  exercising  it  does  not  import  any  limitation  of  the 
authority." 

In  Atvwod  V.  Mannings,  (7  Bam.  4*  Cre^s.  278,)  the  agent 
had  acted  under  a  written  power  of  attorney,  limited  in  its 
terms.  The  case  turned  upon  the  construction  to  be  ^ven  to 
the  terms  in  which  the  power  was  expressed.  See  North  River 
Bank  v.  Aymar,  (3  IRU,  262,)  where  the  case  is  reviewed  at 
length.  So  in  Beack  v.  Vandewater,  (1  Sand.  265,)  the  agent 
acted  und^  a  special  limited  power  in  writing.  It  was  held 
that  there  was  no  evidence  in  the  case,  from  which  a  general 
authority  of  the  agent  to  accept  drafts  could  be  inferred. 

But  the  ca«e  of  The  North  River  Bank  v.  Aymar,  above 
cited,  is  directly  in  point,  and,  as  authority,  should,  as  it  seems 
to  me,  be  regarded  as  decisive  of  the  qnestion  now  under  oon* 
sideration.  Pexcel  Fowler  had  given  to  his  brother  Jacob  D. 
Fowler  a  written  power  of  attorney  authorizing  him  to  his  use, 
and  in  his  name,  to  draw  and  indorse  notes,  &c.  The  attorney 
had  made  the  notes  in  question,  and  delivered  them  to  the  firm 
of  D.  Sogers  &  Son  for  the  benefit  of  that  firm.    The  notes  were 
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Yeeeiredby  the  Nortli  Riyer  Bank  in  tiie  ordmary  course  of 
-busineflg,  and  fi>r  a  valuable  consideration.  They  were  signed 
"Pexcel  Fowler — Jacob  D.  Fowler,  attorney."  The  action  was 
against  the  executors  of  Pexcel  Fowler.  Upon  error  to  the 
superior  court  of  New- York,  it  was  held,  that,  though  the 
power  conferred  upon  the  attorney  was  limited  to  motes,  d&o.  in 
the  proper  business  of  the  principal,  yet,  as  the  notes  presented 
to  and  discounted  by  the  bank  purported  to  have  been  made 
in  confoindty  with  the  power,  ihd  principal  would  not  be  allowed 
to  insist  that  the  attorney  had  exceeded  his  authority.  Indeed, 
I  think  it  -was  never  yet  held  that  a  principal  was  not  bound 
by  the  aet  of  his  agent,  when  such  act  was  apparently  within 
the  scope  of  his  authority,  and  the  party  with  whom  h^  dealt 
was  not  actually  or  constructively  chargeable  with  knowledge 
that  the  agent  was  in  fisMst  transcending  his  authority.  '^  If  the 
authority  apparently  justifies  the  act,"  says  Story,  '4t  is  no 
objection  that  the  agent  has  secretly  applied  his  authority  to 
other  purposes  than  those  for  which  it  was  given."  He  proceeds 
to  illustrate  the  principle  by  putting,  as  an  example,  the  very 
case  under  consideration.  ^  As  if^"  he  says,  "  having  authority 
to  make  notes  in  the  principal's  name,  in  managing  his  business, 
the  agent  should  make  such  notes  for  secret  purposes  <^  a  dif- 
ferent nature,  which  could  not  be  known  to  other  persons  deal- 
ing with  him."  {SXorjf  on  Agency^  h  78.)  Agam,  the  same 
writer  says,  (i  165,)  '^  K  a  general  discretion  is  reposed,  the  act 
of  the  agent,  however  indiscreet,  becomes  obligatory,  unless,  in- 
deed, there  is  such  gross  misconduct  as  amounts  to  a  fraud  upon 
the  principal,  and  that  misconduct  is  known  to  the  person  con- 
tracting with  the  agent." 

I  am  of  opinion,  therefi)re,  that  the  case  should  have  been 
submitted  to  tlie  jury,  with  instructions  that  the  plaintiff  would 
be  entitled  to  recover  if  Joy,  by  whom  the  drafts  were  made 
and  indorsed,  was  the  general  agent  of  the  defendants,  and 
as  such,  was  authorized  to  make  and  indorse  notes  and  bills  of 
exchange  for  the  benefit  of  his  principals,  and  the  drafts  so 
made  and  indorsed  were  received  and  discounted  by  the  plain- 
tiff in  the  ordinary  covtrse  of  business.    These  beiag  no  dispute^ 
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as  I  nnderstand  the  facts  of  tl^e  case,  in  respect  to  the  authot^ 
ity  of  the  agent  to  make  and  negotiate  such  drafts  for  the  pur- 
poses of  his  employi)^ent,  the  only  remaining  question  would  be, 
whether  the  plaintiff  receiyed  the  drafts  under  such  circum^ 
stances  as  entitle  it  to  the  protection  which  the  law  extends  to 
the  bona  fide  holder  of  commercial  paper.  The  drafts  were, 
confessedly,  made  and  put  into  circulation  in  violation  of  the 
duty  of  the  agent.  This  fiict  entitles  the  defendants,  before 
they  are  made  to  answer  for  the  fraud  of  their  agent,  to  know 
how  the  plaintiff  obtained  them«  If  the  eyidence  shall  satisfy 
the  jury  that  the  plaintiff  was  in  no  way  chargeable  with  knowl- 
edge of  the  circumstances  under  which  the  paper  was  made 
and  deliyered  to  Olcott,  but  that  it  was  receiyed  in  the  ordinary 
course  of  the  plaintiffs'  business,  in  the  belief  that  it  was  made 
for  the  legitimate  purposes  for  which  such  paper  might  be  made 
by  the  agent,  there  is  no  reason,  either  in  law  or  equity,  why 
the  plaintiffs  should  be  made  to  bear  the  loss.  As  between  two 
innocent  parties,  thus  situi^ted,  the  defendants,  rather  than  the 
plaintiffs,  should  suffer  for  their  misplaced  confidence. 

I  haye  not  deemed  it  important  to  notice  the  questions  which 
haye  been  made  in  respect  to  the  admission  of  improper  eyi^ 
dence  upon  the  trial.  If,  upon  another  trial,  the  testimony 
should  be  confined,  as  I  suppose  it  ought  to  be,  to  the  questions 
I  have  already  indicated,  the  same  objections  will  not  be  likely 
to  arise. 

The  jndgm^t  should  therefore  be  reyersed,  and  a  new  trial 
ordered,  with  costs  to  abide  the  eyent 

Wright,  J.,  dissented. 

[Albant  Gknebal  Term,  September  6, 1866.  Watimt  Wright  and  Sarm^ 
JastSeei.] 
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To  Authorise  »  jadge  to  issne  a  warrant  for  the  arrest  of  a  debtor,  under  the 
non-impriaoDment  act,  on  the  ground  that  he  has  assi^ed,  removed  or  dis- 
poeed  of,  or  Is  aboat  to  dispose  of  his  property  with  intent  to  defraud  his 
creditors,  the  charge  most  be  established  by  satisfactory  OTidence,  in  the 
form  of  an  afSdarit  produced  before  such  judge. 

Without  such  affiday  it  the  Judge  will  obtain  no  jurisdiction  over  either  the 
subject  matter  or  the  party ;  and  a  warrant  issued  by  him  for  the  arrest 
of  the  defendant  will  be  void,  and  will  not  justify  an  arrest 

There  must  be  an  affidavit,  and  that  affidavit  must  contain  evidence  which,  in 
the  Judgment  of  the  officer,  amounts  to  proof  of  the  charge.  Then,  and  not 
until  then,  he  may  legally  issue  his  warrant. 

Where  the  affidavit  alleged,  as  reasons  for  the  applicant's  belief,  that  the  de- 
fendant had  assigned,  removed  or  disposed  of  his  property,  or  was  about  to 
do  so;  that  he  had  recently  had  a  legacy  of  $600  left  him,  and  that  he 
reftued  to  appropriate  any  part  of  it  to  the  payment  of  the  applicant's  debt; 
and  that  when  process  was  served  upon  the  debtor,  at  the  suit  of  the  appli« 
cant,  he  declared  that  because  he  had  been  sued  he  would  not  pay  one  cent 
of  the  demand ;  Held,  that  the  affidavit  contained  no  legal  evidence  of  the 
truth  of  the  charge ;  and  did  not  Justify  the  issuing  of  a  warrant. 

A  judgment  of  the  supreme  court,  reversing  proceedings  had  before  a  county 
judge  upon  an  application  for  a  warrant  of  arrest  under  the  non-imprison- 
ment act,  for  want  of  Jurisdiction  in  the  county  Judge,  is  conclusive  upon  th« 
question  of  Jurisdiction,  as  between  the  parties  to  saeh  proceeding,  U  seemt. 

Where  a  warrant  of  arrest,  under  the  non-imprisonment  act,  is  issued  upon 
an  insufficient  affidavit,  the  warrant  is  void  for  want  of  jurisdiction  in  the 
officer ;  and  an  action  for  false  imprisonment  will  lie  after  the  proceedings 
have  been  reversed  and  annulled  opon  certiorari. 

This  waa  an  action  for  iaise  imprisonment.  It  was  tried  be- 
fore Mr.  Justice  Wright,  at  the  Ulster  circuit,  in  November, 
1852.  It  appeared  upon  the  trial,  that  the  plaintiff  had  been 
arrested  by  the  direction  of  the  defendant,  on  a  warrant  is- 
saed  by  the  coimty  judge  of  Ulster,  upon  the  application  of  the 
defendant,  under  the  non-imprisonment  act  of  1881.  The  de- 
fendant sought  to  justify  the  arrest,  under  that  warrant.  The 
affidarit  upon  which  the  warrant  was  granted,  after  stating  the 
indebtedness  of  the  plaintiff  to  the  defendant,  for  -which  a  suit 
had  been  commenced,  charged  that  the  plaintiff  ''  had  Msignedj 
removed  or  disposed  of  or  was  about  to  dispose  of  his  prop^ 
erty  with  intent  to  defraud  his  creditors^  and  then  proceeded 
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as  follows :  ^^  That  defendimf  s  reasons  fov  belieying  so  are  as 
follows :  that  the  said  Benjamin  P.  Yredenbargh  has  recently 
had  left  to  him,  by  the  will  of  his  father,  Peter  Vredenbnrgh^ 
deceased,  the  sum  of  six  hundred  dollars,  and  refuses  to  appro- 
priate any  part  of  said  legacy  towards  paying  any  part  of  de- 
fendant's demand ;  that  defendant  therefore  caused  a  summons 
to  be  isstied  by  a  justice  of  thie  peace,  and  to  be  served  upon 
said  Yredenburgh,  in  order  to  collect  said  demand ;  that  said 
Yredenburgh  declared  to  the  officer  who  served  said  summons, 
that  he  would  be  damned  if  he  woul.d  pay  this  deponent  one 
cent,  because  deponent  had  sued  him/'  It  further  appeared, 
that  while  the  proceedings  were  pending  before  the  county 
judge,  a  certiorari  was  allowed  by  the  supreme  court,  to  remove 
the  proceedings  into  that  court,  and  that,  at  a  general  term  of 
the  supreme  court,  held  in  February,  1852,  the  warrant  and  pro- 
ceedings ^'were  reversed  and  annulled,  and. declared  null  and 
void." 

The  testimony  being  closed,  the  defendant's  counsel  moved  for 
i  nonsuit,  on  the  ground  that  the  affidavit  and  warrant  justified 
the  arrest.  The  nonsuit  was  granted,  and  the  plaintiff's  ooun- 
set  excepted.  Judgment  having  been  perfected,  the  plaintiff 
appealed. 

J.  Hardenburghy  for  the  plaintiff. 

T.'  R.  Westbrookj  for  the  defendant. 

By  the  Courti  Harris,  J.  The  complaint  upon  which  the 
defendant  founded  his  application  for  a  warrant  was,  that  the 
plamtifi^  being  indebted  to  him,  '<  had  assigned,  removed  or  dis- 
posed of,  or  was  about  to  dispose  of,  his  property,  with  intent  to 
defiraud  his  creditors."  Upon  his  establishing  this  charge  by 
stMHsfactart/  evidence,  in  the  form  of  affidavit,  produced  before 
the  county  judge,  that  officer  was  authorized  to  grant  the  war* 
rant.  Until  such  evidence  should  be  presented,  the  judge  was 
expressly  prohibited,  by  the  terms  of  the  act,  from  taking  juria- 
AictiozL    His  power  has  been  aptly  represented  as  oontingeat. 
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or  conditional:  To  sustain  his  jurisdiction,  the  happening  of 
the  dontingencj  (the  performance  of  the  condition)  must  ber 
shown.  That  contingency  or  condition  is  satisfactory  evidence, 
bj  affidayit,  establishing  the  complaint.  Without  such  a£Sdayit 
the  judge  obtained  no  jurisdiction  over  either  the  subject  mat- 
ter  or  the  party.  The  warrant  was  void,  and,  of  course,  could 
not  justify  the  arrest.  {See  Broadhead  v.  McConneU,  3  Barb, 
189.)  There  must  be  an  affidavit,  and  that  affidavit  must  con- 
tain evidence  which,  in  the  judgment  of  the  officer,  amounts  to 
proof  of  the  chilrge.  Then,  and  not  ttntil  then,  he  may  legally 
issue  his  warrant 

I  think,  too,  the  judgment  of  this  court  reversing  the  proceed- 
ings, was  conclusive  upon  the  question  of  jurisdiction,  as  be- 
tween these  parties.  If  the  judge  had  authority  to  issue  the 
warrant,  it  was  the  duty  of  the  court  to  affirm  the  proceedings. 
If,  on  the  other  hand,  the  proceedings  were  coram,  mm  jndice, 
it  was  the  duty  of  the  court  to  declare  them  void.  This  was 
the  only  question  in  judgment.  The  only  power  of  this  court 
was,  in  the  exercise  of  its  supervisory  jurisdiction,  to  see  that 
the  judge  had  kept  himself  within  the  bounds  prescribed  by  the 
legislature.  If  he  had,  then  his  decision  upon  the  matters  thus 
confided  to  him,  was  final.  It  having  been  adjudged  that  the 
jndge  hadj  in  fiict,  transcended  his  authority  in  issuing  the 
warrant,  I  suppose  the  question  cannot  again  be  litigated; 

But,  assuming  that  it  is,  still  an  open  question,  I  thioJc  thd 
warrant  was  issued  without  authority.  Evidence  tending  to 
establish  the  charge,  even  though  it  might  be  regarded  as  slight 
and  nncertam,  would  perhaps  be  enough  to  sustain  the  warranty 
apon  the  question  of  jurisdiction.  But  there  must  be  some 
legal  evidence  calling  for  the  judgment  of  the  officer  upon  its 
sufficiency.  Until  Such  evidence  was  produced  he  had  not  even 
colorable  authority  to  proceed.  I  have  sought  in  vain  for  this 
eyidence  in  the  affidavit  upon  which  the  warrant  was  issued. 
Two  fibcts  only  are  relied  upon  as  furnishing  this  evidence. 
The  first  is,  that  the  debtor  had  recently  had  a  legacy  left  him 
<^  $600)  and  he  refused  to  appropriate  any  part  of  it  to  the 
paym^it  of  the  complainant's  debt.    And,  secondly,  that  when 


182  OASES  IN  THE  SUPREME  COURT. 

Vredenburgh  v.  Hendricks. 


process  was  senred  upon  the  debtor,  at  the  suit  of  the  oomplain* 
ant,  he  declared  that,  because  he  had  been  sued,  he  would  not 
paj  one  cent  of  the  demand.  Had  the  application  been  made 
after  judgment,  it  is  possible  that  the  fact  of  a  refusal  to  ap- 
propriate any  part  of  the  legacy  to  the  payment  of  the  debt, 
might  have  justified  the  issuing  of  the  warrant,  under  another 
provision  of  the  non-imprisonment  act.  Even  this  is  by  no 
means  clear.  There  is  no  proof  that  the  debtor  was  ever  asked 
to  make  any  such  application  of  the  legacy,  unless  it  may  be 
inferred  from  the  fact  of  the  alleged  refusal.  Nor,  if  such  an 
application  was  made  to  him,  is  it  stated  when,  or  by  whom,  or 
under  what  circumstances,  it  was  made.  It  is  extremely  ques- 
tionable, to  say  the  least,  whether  such  an  affidavit  would  be 
strong  enough  to  uphold  a  warrant  issued  after  judgment.  But 
however  that  may  be,  the  fact,  as  stated,  furnishes  no  evidence 
tending  to  convict  the  debtor  of  the  fraudulent  disposition  of  his 
property  charged  against  him.  Even  if  he  was  asked  to  pay 
the  debt  out  of  the  legacy,  and  had  refused,  however  reasonable 
or  honest  it  might  have  been  for  him  to  have  complied  with  such 
request,  (and  whether  it  would  have  been  reasonable  or  honest 
would  depend  upon  circumstances  not  disclosed  in  this  affidavit,) 
it  is  enough  to  say  he  was  under  no  legal  obligation  to  do  so. 
His  refusal  did  not  tend  to  convict  him  of  an  actual  or  meditated 
fraud  in  the  disposition  of  his  property.  He  was  not  bound  to 
make  an  appropriation  of  the  legacy  to  the  payment  of  the 
debt,  until  it  should  be  established  by  judgment 

In  respect  to  what  is  alleged  to  have  been  said  by  the  debtor 
to  the  officer  when  he  served  the  summons,  it  is  proper  to  re- 
mark that,  although  it  is  positively  stated  in  the  complainant's 
affidavit,  it  is  not  likely  that  he  had  any  personal  knowledge  of 
what  was  said.  But,  upon  a  question  like  this,  perhaps  it  is 
proper  to  assume  that  the  complainant  knew  the  fact  to  which 
he  testified,  even  though  we  may  be  convinced  from  the  circum- 
stances that  he  only  knew  it  from  what  the  officer  had  told  him. 
Even  then,  the  fact  thus  proved  would  furnish  no  legal  evidence 
justifying  the  inference  that  the  debtor  contemplated  a  fraud* 
ulent  disposition  of  his  property.    At  the  most,  the  declaratiou 
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to  the  ofEcer  was  ^nt  a  refusal  to  pay  the  debt.  It  may  have 
been  indicative  of  dishonesty,  but  it  did  not  tend  to  establish 
the  specific  charge  upon  which  the  complainant  relied.  In 
short,  there  is  no  evidence  whatever  in  the  aflSdavit,  which  has 
a  legal  tendency  to  establish  the  allegation  upon  which  the 
complaint  was  founded,  that  the  debtor  had  assigned,  removed 
or  disposed  of,  or  was  about  to  dispose  of  his  property,  with 
intent  to  defraud  his  creditors*  Allowing  every  possible  legal 
intendment  in  favor  of  the  right  of  the  officer  to  take  jurisdic- 
tion of  the  proceedings,  it  cannot  be  said  that  the  warrant  was 
issued  upon  satisfactory  evidence  establishing  this  charge.  It 
was  well  remarked  by  Bronson,  J.,  in  The  People  v.  The  Re- 
corder of  Albany,  (6  HiU,  429,)  that,  in  such  cases,  where ''  the 
creditor  may  be  his  own  witness,  for  the  purpose  of  procuring 
the  warrant,  and  may  choose  his  own  time  for  arresting  the 
debtor,  it  is  not  too  much  to  require  that  he  should,  in  the  first 
instance,  make  out  a  plain  case."  {See  Smith  v.  Luce, 
14  Wend.  287.  Matter  of  Bliss,  7  Hill,  187.  Steward  v. 
Biddlecumy  2  Comst.  108.) 

The  warrant  being  void,  it  could  not  protect  the  defendant 
when  sued  as  the  party  who  directed  the  arrest.  In  CoUamer 
V.  Elmore,  cited  by  Willard,  J.,  in  Mosher  v.  The  People, 
(5  Barb,  575,)  it  was  held,  that  where  a  warrant  of  arrest  had 
been  issued  upon  an  insufficient  affidavit,  an  action  for  false 
imprisonment  might  be  sustained,  even  without  reversing  the 
pfoceedings  upon  certiorari,  (See  Prosser  v.  Secor,  5  Barb. 
607.)  It  has  often  been  held  that  the  officer  who  issues  process 
without  jurisdiction,  and  the  party  at  whose  instance  such  pro- 
cess is  issued,  are  liable  as  trespassers  for  taking  property  under 
such  process.  {Merritt  v.  Read,  5  Denio,  852.  Vosburgh  v. 
Welch,  11  John.  175.     MUler  v.  Brinkerhoff,  4  Denio,  118.) 

I  am  therefore  of  opinion  that  there  was  error  in  holding 
that  the  warrant  was  a  protection  to  the  defendant  in  making 
the  arrest.  That  the  warrant  was  issued  without  legal  authority 
was  res  adjudicata,  and,  besides,  the  affidavit  upon  which  it 
issued,  being  before  the  co^rt,  showed  that  the  proceedings 
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were  coram  non  judice.  However  honestly  (he  defendant  may 
hare  acted,  the  arrest  was  illegal,^  and  the  nonsuit  should  be 
set  aside. 

[Albany  General  Term,  September  6, 1858.     Watson^  Wright  and  Harru, 
Justices.] 


Clendaniel  t;^.  Tuckerman. 

The  pUMntiff,  being  the  master  of  a  schooner,  which  he  sailed  nnder  a  oontraet 
with  the  ownctR,  by  which  he  was  to  find  the  crew  and  proTisions  and  pay 
for  half  the  labor,  port  charges,  &c,  and  receive  one  half  the  net  fireigh^ 
earned  by  the  schooner,  signed  a  bill  of  lading  by  which  he  agreed  to  de- 
lirer  to  the  defendant  a  quantity  of  coal,  shipped  by  the  defendant's  agent 
at  Bristol,  to  the  defendant,  at  Sangerties,  at  a  stipulated  sum  per  ton. 
Odd,  that  an  action  for  the  fVeight  and  demurrage  was  properly  brought  in 
the  name  of  the  plaintiff;  he  being  the  contracting  party,  and  living 
such  a  special  property  in  the  vessel  as  would  enable  him  .to  collect  the 
freight,  &c. 

It  is  a  general  rule  that  the  contract  of  a  common  carrier,  for  the  conveyaiioo 
ry  of  goods,  must  be  completely  performed  by  the  delivering  of  the  goods  at 
the  place  of  destination,  before  freight  can  be  demanded.  Yet  where  a 
carrier,  upon  his  arrival  at  the  place  of  delivery,  reported  himself  ready  to 
deliver  his  cargo,  but  the  consignee  was  not  ready  to  receive  it,  and  the 
carrier's  vessel,  after  waiting,  several  days  for  an  opportunity  to  dischatige  her 
cargo,  was,  while  thus  waiting,  carried  away  by  a  flreshet,  and  capsiEed,  and 

•  her  cargo  lost  overboard,  so  that  it  coold  not  be  delivered  to  the  oonsigiiee; 
Hdd,  that  freight  was  nevnthelees  recoverable.    Wrigbt,  J.,  dissented. 

In  such  a  case  the  carrier,  having  tendered  a  delivery  of  the  goods,  and 
being  obliged,  against  his  will,  and  without  any  fiiult  or  neglect  oq  bis 
part,  to  retain  the  possession,  his  contract  as  a  earner  is  performed,  and  he 
holds  the  goods  as  a  mere  bailee  in  deposit,  liable  only  when  chargeable  wiA 
negligence. 

A  carrier,  having  |in;ived  with  the  goods  at  the  place  of  destinatioQ  and  ofibred 
to  deliver  thcfm,  the  owner  or  consignee  is  bound  to  receive  them  within  a 
reasonable  time.  And  if  he  neglects  to  do  so,  the  carrier  may,  if  practiddde, 
leave  the  goods  in  store,  and  thus  discharge  himself  from  all  Anther 
liabmiy. 

Where  there  has  been  no  fl|iedal  agseement  betv^een  a4Bhipper  of  goods  and 
the  master  of  a  vessel,  tor  demmunage,  if  the  vessel  is  detained  an  nnrea- 
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wmbl*  time,  by  the  freighter  or  oondgnee,  tbe  owner  of  the  Teiiel  may 

reoover  damagfi,  in  the  nature  of  demurrage,  fivr  sach  detention. 
But,  to  Biiatain  aiich  an  action,  it  mn»t  appear  that  the  veflsel  wae  improperly 

detained. 
The  damages  abooM  be  limited  to  oompenaation  far  the  time  the  Teasel  mm 

actnally  detained*  by  theoonsicnee,  beyond  a  reasonable  jUme  for  (he  dis- 

diaige  of  her  cargo. 

This  was  an  action  for  freight  and  demnrragQ.  It  was  tried 
before  Mr.  Justice  Wright,  without  a  jury,  at  t^e  Ulster  or- 
cnit)  in  April,  1852.  The  plaintiff  was  master  of  ihe  schooner 
Pennsylyania.  He  sailed  the  yessel  under  a  contract  with  the 
owners,  by  which  he  was  to  find  the  crew  and  provisions,  and 
pay  half  the  labor,  port  charges,' &c.  and  receive  half  the  net 
frdght  earned  by  the  schooner.  On  the  11th  of  July,  1850,  an 
agent  of  the  defendant  shipped  on  board  the  schooner,  at  Bris-' 
tol,  in  the  state  of  Pennsylvania,  a  cargo  of  coal,  and  the  plain- 
tiff signed  a  bill  of  lading,  as  follows :  ^^  Bristol,  July  11, 1850. 
Shipped  by  J.  M.  Downing,  agent,  in  good  order  and  condition, 
on  board  the  schooner  Pennsylvania,  whereof  the  undersigned 
is  master,  and  now  lying  in  the  port  of  Bristol,  and  bound  for 
Saogerties,  N.  T.  180  tons  (of  22401bs.)  lump  coal,  (including 
nine  tons  on  deck,)  which  I  promise  to  deliver  in  like  order  and 
condition,  at  the  port  of  Saugerties,  (the  damages  of  the  seas 
only  excepted,)  untoJoseph  Tuckerman,  or  to  his  assigns,  he  or 
they  paying  freight  for  the  same  at  the  rate  per  ton  of  22401b8. 
of  one  and  iHAr  dollars."  The  Pennsylvania  reached  Saugerties 
on  the  morning  of  the  16th  of  July.  Upon  his  arrival  the 
plaintiff  presented  his  bill  of  lading  to  the  defondanf  s  agent, 
and  expressed  his  dissatisfaction  in  not'being  permitted  to  dis- 
charge his  cargo ;  but  the  defendant  had  but  one  place  at  which 
hard  coal  was  discharged,  where  but  one  vessel  could  deliver  at 
a  time,  and  only  85  tons  were  discharged  in  a  day.  Several 
vessels  were  there  before  the  plain;dff  arrived,  awaiting  their 
turn  to  discluMTg^  The  yessel  lay  at  tl;^e  defendant's  whar^  in 
the  Esopus  creeJLf  from  Tuesday,  the  day  on  which  it  arrived,  un- 
til Saturday,  when  by  reason  dT  a  very  extraordinary  freshet  in 
the  creek,  it  was  carried  away,  and  about  800  feet  below  the 
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ifliarf ;  was  forced  upon  rocks  and  capsized,  and  the  principal  part 
of  the  coal  discharged  into  the  creek.  About  16  tons  were  sub- 
sequently recovered,  and  delivered  by  the  plaintiff  to  the  defend- 
ant. On  the  day  the  plaintiff  arrived,  or  the  following  morning, 
the  plaintiff  and  the  master  of  the  other  vessels  then  lying 
there  applied  to  the  defendant's  agent  to  be  allowed  demurrage. 
The  agent  went  to  New- York  to  consult  the  defendant  in  rela- 
tion to  the  claim,  and,  upon  his  return,  agreed  to  allow  to  the 
remaining  vessels  demurrage  at  the  rate  of  $8  per  day,  aft^r 
the  22d  of  July. 

The  testimony  being  closed,  the  defendant's  counsel  moved 
for  a  nonsuit,  on  the  following  grounds :  1.  That  there  was  no 
evidence,  or  the  evidence  was  not  sufficient,  to  enable  the  plain- 
tiff to  maintain  the  action.  2.  That  the  plaintiff  being  the 
mere  master,  was  not  the  party  entitled  to  bring  the  action  for 
freight  or  demurrage.  8.  That  the  delivery  of  the  cargo  was 
an  essential  requisite,  and  a  condition  precedent  to  a  right  to 
freight :  and  that,  in  this  case,  no  delivery,  either  actual  or  con- 
structive, had  been  shown.  4.  That  no  express  contract  to  pay 
demurrage  had  been  shown,  and  there  was  nothing  in  the  bill 
of  lading,  or  the  evidence,  from  which  a  contract  could  be  im- 
plied. The  judge  held  that  the  action  was  properly  brought  in 
the  name  of  the  plaintiff,  but  that  the  evidence  £uled  to  estab- 
lish a  case  in  which  fireight  or  demurrage  was  recoverable, 
and  therefore  nonsuited  the  plaintiff.  The  plaintiff  appealed 
from  the  judgment  entered  upon  this  decision. 

E.  Cooke^  for  the  plaintiff. 

H.  Hogeboom^  for  the  defendant. 

By  the  Courts  Harris,  J.  The  judge  at  the  circuit  was 
undoubtedly  right  in  holding  that  the  action  was  properly 
brought.  The  plaintiff,  though  not  an  owner,  had  such  a  special 
property  in  the  vessel  as  enabled  him  to  collect  the  freight. 
He  was  the  contracting  party.  He,  and  not  the  owners,  agreed 
with  the  defendant,  through  his  agent,  for  the  carrying  of  the 


ALBANY— fiEPTEMBEB,  1858.  IQJ 

Clendaniel  r.  TuckermtD. 

eoal,  and  it  doetfXiot  lie  with  the  defendant  to  dispute  his  3%ht 
to  receiTe  the  freight  for  which  he  stipulated,  when  earned. 

Bnt  I  cannot  agree  with  the  learned  judge  in  holding  that 
the  evidence  failed  to  establish  a  ease  in  which  freight  was  re* 
eoverable.  I  know  that  it  is  a  general  rule  that  the  contract 
for  oofoveyance  must  be  completely  performed,  by  the  delivery  of 
the  goods  at  the  place  of  destination,  before  freight  can  be  de- 
manded. It  is  as  much  the  duty  of  the  carrier  to  deliver  as 
it  is  to  transport  the  cargo.  But  there  are  cases  where  the 
readiness  of  a  party  to  perform  an  act,  with  notice  of  such  i^adi* 
ness,  is  equivalent,  in  legal  effect,  to  actual  performance.  I 
think  this  was  such  a  case.  The  plaintiff  upon  his  arrival  had 
reported  himself  ready  to  deliver  his  cargo.  The  defendant  was 
not  ready  to  receive  it.  If  his  arrangements  w^e  such  as  to 
allow  but  one  vessel  to  discharge  at  a  time,  then  he  was  in 
fault  for  having  freighted  so  many  vessels,  to  arrive  at  the  same 
period.  He  had  not  stipulated  with  the  plaintiff  for  any  delay. 
If  he  oould  provide  for  several  vesselB,  to  discharge  at  the  same 
time,  as  it  seems  was  subsequently  done^  then  be  was  in  de- 
fault for  not  having  sooner  made  such  provision.  In  either 
case,  it  was  the  neglect  or  default  of  the  defendant,  and  not  of 
the  plaintiff,  which  subjected  him  to  the  delay^ .  He  was  in 
readiness  from  Tuesday  until  Saturday  morning  to  discharge 
his  cargo ;  and  had  the  defendant  been  ready  to  reoeive  itj  the 
cargo  would  have  been  delivered  before  the  freshet  commenced* 
The  plaintiff  had  no  alternative  but  to  wait  the  convenience  or 
pleasure  of  the  defendant  To  say,  under  these  circumstances) 
that  the  responsibility  of  the  plaintiff  sa  a  earrier  still  con- 
tinued, would  be  unjust,  in  the  extreme.  I  know  of  no  rule  of 
law  (bat  requires  it.  Having  tendered  a  delivery  of  the  coal, 
and  being  obliged,  against  his  will  and  without  any  fanlt  or 
neglect  en  his  part,  to  retain  the  possession,  his  contract  as  a 
carrier  was  performed,  and  he  held  the  coal  as  a  mere  bailee  in 
deposit,  liable  only  when  chargeable  with  negligenoe. 

This  view  of  the  case  is  abundantly  sustained  by  authority. 
In  Bradatreet  v.  Baidwinj  (11  Maa^.  Rep.  229,)  an  action  ym 
brought  to  leooyer  the  freight  of  a  vessel  which  had  b^m  Qhai^ 
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tered  for  a  voyage  from  Boston  to  Tobago  and  back.  The  oon* 
tract  was  to  pa^  "$2100  in fhll  fbr  freight  ih  80  dBjsafter  the 
return  cargo  should  be  discharged.^  The  yeftsel,  upon  its  re- 
^  turn  to  Boston  with  the  cargo^  was  seized  for  a  violation  of  tha 
non-intdreotirse  law.  It  was  held  that,  if  the  deliTOiy  was  pre- 
vented by  an  attachment  or  seizure  for  a  de&ult  of  the  defend- 
ant, the  plaintilF  would  be  as  well  entitled  to  recover  as  npoa 
an  actual  discharge  and  delivery  of  the  cargo.  {See  also  PdLfhat 
V.  LoriUard^  16  John.  856.  Morgan  v.  Ins.  Co.  of  N&rth 
Afriericoy  4  DaOaSj  456.  Powdl  v.  Mpers,  26  Wend.  597.) 
^  There  may  unquestionably  be  cases,"  soys  Yerplanck,  senator, 
in  the  case  last  cited,  "  where,  at  some  time  after  the  arrival  at 
the  place  of  destination,  the  strict  responsibility  of  the  carrier^ 
as  toch,  for  goods  or  baggage  remaining  in  his  possession  un-^ 
delivered,  without  fxAt  or  neglect  of  hii^  own,  should  cease,  and 
he  would  then  continue  to  hold  them,  not  9Jt  a  carrier,  but  as  a 
mere  bailee  in  deposit,  gratuitously  or  otherwise,  according  to 
eircamstoDoes."  The  tene  senator,  whoSe  opinions  are  the 
ornament  of  the  pagetf  which  record  the  decisions  of  his  official 
day,  adds,  that  the  general  legal  rule  governing  such  cases;  did 
not  seem,  as  yet,  to  havd  been  distindtly  and  compreheiteively 
laid  down,  aMiough  the  principle  waff  io  be  found  both  in  de- 
dsions  and  text  books. 

Mr.  Justice  Piatt,  also,  in  OstranderY.Broumy  (15  JWbi.  89,) 

ileferring  to  this  class  of  cases,  says,  ^*If  tiie  consignee  would 

^ .     Aot  take  charge  of  the  goods,  the  carrier  ought  to  have  secured 

tfiem  on  IxMtfd  his  vessel,  or  in  some  other  place  of  saftt^,  and 

Iibaft  woidd  teve  entitled  him  to  his  freight,  with  afl  extra 
The  casie  of  Cfoold  v.  CKoptn,  (10  Barb.  612,)  is  very  much  in 
^  point.  Indeed,'  the  principle  which  controlled  the  deeiEdon  of 
\/  that  case  must,  1  think,  be  regarded  as  concluuve  upon  the 
qnestion  now  under  conSBMetation.  The  action  was  against  ear- 
rien,  for  the  loss  of  goods.  As  in  this^Me,  the  goods,  so  for  as 
the  carriers  were  concerned,  hatd  reached  their  place  of  destina- 
tion. The  carriers  had  taken  them  from  the  barge  uj^n  whic& 
lihey  had  been  transported,  and  pkoid  llieili  «pon  a  flMvt  lying 
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ill  the  Albany  basm,  ht  the  purpose  of  more  conyenient  de- 
liyery.  On  Tuesday  the  consignees  were  notified  that  the 
goods  were  upon  the  float,  and  were  reqiiested  to  receiye  thenu 
The  notice  and  request  were  repeated  on  Wednesday.  On 
Thursday,  the  goods  not  y^t  having  been  rIftnoTed,  the  float  was  ^ 
destroyed  by  fire.  It  was  held  that  the  liability  of  the  carriers, 
as  insurers  of  the  goods,  had  ceased  at  the  tfane  of  the  fire^  and 
that  they  held  the  goods  as  bailees  in  deposit  merely ;  and,  it 
appearing  that  they  were  destroyed  withodt  any  fault  of  the 
defimdants,  they  were  not  liable.  Mr.  Justice  Johnson,  in  de- 
liyering  the  judgment  of  the  court,  has  examined,  in  a  well  eon« 
sidered  argument,  the  question  which  Senator  Yerplanck,  in 
PcweU  y.  Myersj  regarded  as  yet  unsettled  by  authority.  *'  The 
obligation  in  such  a  case,"  he  says,  "is  not  all  on  one  side;  it 
is  as  much  a  part  of  the  contract,  that  the  owner  or  consignee 
shall  be  ready  at  the  place  of  destination  to  receiye  the  goods 
when  offered,  or  within  a  reasonable  time  thereafter^  as  that 
the  canier  shall  transport  and  deliyer  them.  It  cannot  be  con- 
ridered  within  the  contemplation  of  the  parties  to  such  a  con- 
tract, that  the  consignee  or  owner  may  delay  receiying  the  goods 
on  their  arrival,  to  suit  his  own  necessities  or  conyenience, 
and  thus  continue  indefinitely  tins  extraordinary  risk  of  the 
darner."  And  again  he  says,  "  I  think  it  must  be  implied  in 
eyei^  <Hmtract  of  this  nature,  that  if  the  consignee  is  not 
finmd,  ot  does  not  immediately  accept  the  goods  when  offered, 
the  carrier  majr,  if  he  so  elect,  keep  them  as  bailee  in  deposit. 
ffis  KabiKty  id  not  at  an  end  entirely,  but  it  assumes  a  different 
and  less  onerouiS  character." 

This,  then,  is  the  rule  of  law  applicable  to  the  cikse  in  hand.  ^ 
The  plaintiff  haying  arriired  with  his  cargo  at  the  place  of  des- 
tination and  offered  to  deliver  it^  the  owner  or  consignee  was 
bound  to  recriye  it  within  a  reasonable  time.  The  owner  or 
consignee  haying  neglected^  either  firom  necessity  or  conyen- 
ience, thus  to  receive  the  cargo,  the  plaintiff  would  have  had 
ihe  right,  had  it  been  practicable^  to  leave  the  cargo  in  storey 
and  thus  discharge  himself  firom  all  further  liability.  In  that 
CBie,  tiie  owner  would  have  beta  liable,  not  only  finr  freight. 
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but  also  for  storage.  But  he  had  the  right  also  to  retain  the 
cargo  himself.  In  this  case  he  had  no  alternative,  for  it  ap- 
pears that  he  could  not  have  discharged  it  elsewhere  than  at 
the  owner's  dock,  and  that  was  preoccupied.  He  thus  became 
a  mere  depositary  of  the  coal,  gratuitous,  I  admit,'  yet  liable 
for  want  of  ordinary  care.  His  contract,  as  a  carrier,  had  been 
performed.  He  was  entitled  to  re^seiye  the  stipulated  com- 
pensation. 
Nor  can  I  entirely  agree  with  my  learned  brother  in  his  yiews 

^'  upon  the  other  branch  of  the  case.  It  is  true  that  demurrage, 
properly  so  called,  is  only  payable  when  it  is  stipulated  for  in 
the  contract  of  affreightment.  But  it  is  also  true  that  when  a 
vessel  has  been  improperly  detained  by  the  jGreighter  or  c(mr 

\j  signee  of  the  cargo,  the  owner  may  have  a  special  action  for  the 
damage  resulting  to  him  from  the  detention.  {Ahhott  on  Ship- 
ping, 804.  Horn  v.  Betisusan,  9  Carr.  ^  P.  709.  KeU  v. 
Anderson,  10  Mees.  ^  W.  498.)  In  Evmis  v.  Forster,  (1 
Bam.  4*  ^d.  118,)  the  action  was  brought  by  the  master  of  a 
vessel,  who  alleged  in  his  declaration  that  the  vessel  had  airived 
at  London,  the  place  of  destination,  with  the  goods,  and  that  he 
was  ready  to  deliver  them,  of  which  the  defendant  had  noticey 
and,  although  a  reasonable  time  had  elapsed,  the  defendants  had 
not  accepted  and  received  the  goods,  for  which  detention  he 
claimed  to  recover  damages.  Upon  the  trial  before  Lord  Ten- 
terden  the  plaintiff  was  nonsuited,  not  on  the  ground  that  such 
an  action  was  not  maintainable,  but  on  the  ground  that  the  master 
of  the  vessel  could  not  maintain  it.  It  was  held  that  though  the 
master  might  sue  for  the  freight  upon  a  bill  of  lading,  yet,  when 
the  action  was  for  detention,  it  could  only  be  brought  by  the 
owner.  Brouncker  v.  Scott,  (4  Taunt.  1,)  is  to  the  same  effect. 
In  Jesson  v.  JbUy,  (4  Taunt.  52,)  the  master  was  allowed  to 
maintain  such  an  action,  upon  the  ground  that  it  had  been  i»o- 
vided  for  in  the  bill  of  lading.  In  Robertson  v.  Bethune,  (3 
Mm.  842,)  the  action  failed,  upon  the  ground  that  there  had 
been  no  detention  of  the  vessel  with  which  the  defendant  was 
chargeable. 
There  can  be  doubt,  I  think,  that,  when  there  has  been  no  «z- 
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preu  agreement  for  demurrage,  if  the  vessel  is  detained  an  nn- 
reaaonable  time  by  the  freighter  or  consignee,  the  owner  of  the  ^ 
vessel  may  recover  damages,  in  the  nature  of  demurrage,  for 
such  detention.  To  sustain  such  an  action,  it  must  appear  that 
the  vessel  was  improperly  detained.  This  was  a  question  of  fact 
to  be  decided  upon  the  trial — a  question,  too,  of  no  great  im- 
portanoe  in  this  particular  base  ;  for  though  the  detention  may 
have  been  unreasonable,  the  defendant  could  hardly  be  made 
liable  for  the  consequential  injury  to  the  plaintiff.  The  dam- 
ages should  be  limited,  I  am.inclined  to  think,  to  compensation 
fi)r  the  time  the  vessel  was  actually  detained  by  the  defendant 
beyond  a  reasonable  time  for  the  discharge  of  her  cargo. 

I  am  of  opinion,  therefore,  that  there  was  error  at  the  trial, 
both  in  holding  that  the  plaintiff  was  not  entitled  to  recover  for 
the  freight  until  the  cargo  was  actually  delivered,  and  also  in 
holding  that  damages  could  not  be  recovered  for  an  unreason- 
able detention  of  the  vessel.  A  new  trial  should  therefore  be 
awardal 

Wright,  J.  dissented. 

[Albakt  Gbnbral  Tbrm»  September  5,  1863.  Waisanf  WrigH  and  Har- 
rii^  JvBtioes.] 


^  TucKERMAN  VS.  Brown  and  others. 

Vho  owner  of  a  yeuel  ii  Deter  made  liable  as  a  carrier,  merely  by  vlrtae  of 
his  ownenbip.  Tbe  Tesael  moat  also  hare  been  in  his  employment,  so  as  to 
make  him  a  party  ^  the  contract  for  carriage ;  the  criterion  of  liability 
beings  not  ownership,  bat  employment. 

The  party  who  has  the  control  of  the  yessel,  and  in  whose  business  it  is  en« 
gaged,  is  regarded  as  the  owner  Tpro  hoc  vice,  and  as.soch  is  answerable  to  the 
fteiglifter. 

It  ie  not  material,  upon  tbe  qnestlon  of  liability,  whether  the  owner  of  the 
ressel  receives  for  its  nse  a  stipulated  snm,  or  a  share  of  its  earnings.  In 
either  case  the  party  who,  by  the  contract  with  the  owner,  is  entitled  to  the 
possesBion,  command  and  navigation  of  tbe  ship,  and  not  the  owner,  is  lia- 
ble in  an  actien  for  not  ^eUyering  goods. 
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This  action  was  broaght  against  the  defendants  as  owners  of 
the  schooner  Pennsyl vania,  for  not  delivering  a  cargo  of  coal.  For 
a  statement  of  &cts,  see  dendanid  v.  Tuckermanj  ante^  p.  184. 
The  trial  was  had  before  Mr.  Justice  Wri^t,  without  a  jury,  at 
the  Ulster  circuit,  in  April,  1852.  After  the  evidoice  was  dosed, 
the  defendants  moved  for  a  nonsuit,  upon  two  grounds :  1.  That 
the  action  should  have  been  brought  against  the  master,  he  being 
owner  prohacvicej  and  the  party  who  contracted  for  the  carriage 
of  the  goods.  2.  That  the  obligation  of  the  owner,  as  carrier, 
ceased  on  arrival  at  the  place  of  delivery,  and  notice  of  readi- 
ness to  deliver,  and  from  that  time  the  master  became  the  bailee 
of  the  goods,  and  being  a  gratuitous  bailee,  he  was  only  liable 
for  gross  negligence,  of  which  there  was  no  evidence.  The 
judge  granted  the  nonsuit,  upon  the  first  ground,  expressing  no 
opinion  upon  the  other.  Judgment  having  been  entered,  the 
plaintiff  appealed. 

H.  Ehgebwm^  for  the  plaintiff. 
E.  Cookej  for  the  defendant 

By  the  Caurt^  Harris,  J.  The  owner  of  a  vessel  is  never 
made  liable  as  a  carrier,  merely  by  virtue  of  his  ownership. 
The  vessel  must  also  have  been  in  his  employment,  so  as  to 
make  him  a  party  to  the  contract  for  carriage.  Thus,  if  the 
owner  charter  his  vessel  to  another,  the  charterer  alone  is  liable. 
The  criterion  of  liability,  therefore,  is  not  ownership,  but  em- 
ployment. The  party  who  has  the  control  of  the  vessel,  and  ia 
whose  business  it  is  engaged,  is  regarded  as  the  owner  pro  hoe 
vice^  and  as  such  is  answerable  to  the  freighter.  (See  8  Kenij 
188,  and  cases  there  cUed.)  Nor  is  it  material  to  the  questicmof 
liability  whether  the  owner  of  the  vessel  receive  for  its  use  a 
stipulated  sum,  or  a  share  of  its  earnings.  In  either  case,  the 
party  who,  by  the  contract  with  the  owner,  is  entitled  to  the 
^  possession,  conmiand  and  navigation  of  the  ship,"  and  not  the 
owo^  is  liable  in  an  action  for  not  delivering  goods.  Cutler  ▼. 
Winuej  (6  Pick.  885,)  cited  in  the  opinion  <^  the  judge  who 
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tried  the  case,  is  to  this  effect  (See  mlso  T%fmpsan  v.  HamU- 
tm,  12  Pick.  424.  Taggard  v.  Lmng,  16  Mass.  Rep.  3S6. 
RsynMs  y.  Tappan,  15  /«(.  870.  ilfan/6r  v.  Holtnes,  10 
M^cal/j  402.)  The  jadgment  &t  the  circuit  was  right,  and 
ahoald  be  affirmed. 

f  Albavt  Qsneral  Tsrm,  September  5,  1858.     W<Uton,  WrigU  and  £rar- 
m,Jiutioe8.] 


FaiXBTT  and  ottiers,  canfd  ^mmissioners,  &c.  vs.  The 
Peop^b  of  the  state  of  New-York. 

The  duty  of  keeping  the  (bridges  oTer  ,tbe  Albany  baain  in  repair  was  neve^ 
aasmned  by  the  pier  owners.  Or  if  it  was  assumed,  the  pier  owners  were 
reliered  from  that  burden  by  the  act  of  the  legislature  of  April  4, 1849|  by 
which  the  rights  of  the  parties  were  changed,  and  declared  anew. 

The  biidgee  over  4he  Albany  basin  belong  (e  the  state,  and  are  nnder  the  con- 
trol of  the  caaal  conunissioaers ;  an  much  so  as  aqy  bridge  crossing  the 
Erie  canaL 

And  if  one  of  these  bridges  is  out  of  repair,  and  in  a  dangerous  condition,  so 
as  to  be  a  public  nuisance,  it  is  the  duty  of  the  canal  commissioners  either 
to  remoTe  or  to  repair  it ;  and  for  neglecting  or  reftisiiig  to  do  so,  an  Indict- 
ment Ilea  against  them. 

Atthoogh  the  canal  commissioners  may  be  aathorised,  in  the  eKerdae  of  the 
discretion  Tested  in  them,  to  decide  that  the  public  conrenience  no  longer 
requires  that  such  bridge  should  be  continued,  yet  if  they  haye  such 
power,  it  Is  at  least  the^  duty  to  rmiuve  the  bridge,  after  it  becomes  a 
Per  Haeris,  J. 


SRBoa  to  the  Albany  mayor's  court  The  plaintiffii  in  error 
were  indicted  in  the  may  git's  court,  for  a  nuisance,  for  not  keep- 
ing in  repair  the  bridge  oyer  the  Albany  basin,  at  the  foot  of 
Columbia-street  Upon  the  trial,  it  was  admitted  by  the  de- 
fendants in  the  indictment  that  the  bridge  was  out  of  repair, 
and  in  a  dangerous  condition,  and  had  so  been  for  the  space  of 
thirty  days ;  that  it  was  a  public  bridge,  and  was  erected  about 
the  year  1826,  in  pursuance  of  the  provisions  of  an  act  of  the 
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fe^lftture^  entitled  ^'An  act  sathoriEing  the  oonstniotiiMa  of 
a  basin  in  the  city  of  Albany,"  Sec.  passed  April  5, 1823.  The 
trial  was  had  on  the  18th  of  May,  1853.  On  the  4th  of  April, 
1849,  an  act  was  passed  by  the  legislature^  the  object  of  which 
was  to  satisfy  the  city  of  Albany  for  certain  expemes  incorred 
in  excavating  and  cleansing  the  basin,  and  also  to  extinguish 
the  right  of  the  pier  owners,  under  the  act  of  1828,  to  canal 
tolls.  {Sess.  Laws  1849,  p.  311.)  By  the  9th  section  of  that 
act  it  is  declared,  that ''  the  basin  shall  be  owned  by,  and  re^ 
main  the  property  of  this  state,  and  be  under  the  care  and 
charge  of  the  canal  commissioners;"  and  further,  that  ^Hhe 
owners  of  the  said  pier  shall  forever  hereafter  keep  the  said  pier 
in  good  repair,  to  the  satisfaction  of  the  said '  commissioners.'* 
The  testimony  being  closed,  the  counsel  tor  the  defendants  re^ 
quested  the  court  to  charge  the  jury,  that  by  the  terms  and  con* 
ditions  of  the  act  of  1823,^  and  the  several  acts  amending  the. 
same,  the  pier  proprietors  were  required  to  build  and  maintain 
the  Columbia-street  bridge  over  the  basin,  and  this  duty  was 
not  changed,  or  in  any  manner  affected,  by  the  act  of  1849.  The 
court  refused  so  to  charge,  and  the  defendants'  counsel  excepted. 
The  counsel  fer  the  defendants  also  requested  the  court  to 
charge,  that  the  act  of  1849  was  unconstitutional  and  void,  and, 
whatever  might  be  the  effect  of  its  provisions,  it  was  not  binding 
on  the  defendants,  and  it  did  not  impose  any  duty  which  they 
were  bound  to  perform,  ^e  court  refused  so  to  charge,  and 
the  defendants'  counsel  excepted. 

The  court  directed  the  jury  to  find  the  defendants  guilty  of 
the  offense  charged  in  the  indictment,  and  the  defendants'  ooiin- 
sel  duly  excepted.  The  jury  having  rendered  a  verdict  of 
guilty,  the  defimdantB'  counsel  tendered  abill  of  ecxoepticu,  and 
brooght  their  writ  of  error  to  this  oourt 

L,  S.  ChaifkU,  for  die  plaintiffs  in  error. 

/  H.  Rejfnclds,  fer  the  defendants  in  error. 
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By  Mtf  Crar/,  Habris,  J.  The  act  of  1823,  {Seas.  Laws 
1823,  p.  128,)  was,  in  legal  effect,  a  ccmtract  between  the  state 
and  the  commissioners  oppointed  by  the  first  section  of  the  act, 
whereby,  in  c<xisideration  that  the  commissioners  would  con- 
stmct  the  pier  therein  described,  and  erect  the  bridge  specified 
in  the  4th  section  of  the  act,  and  would  also  construct  the  sloop 
lock  mentioned  in  the  9th  section,  the  state  would  grant  to  the 
commissioners,  by  letters  patent  to  be  issued  by  the  commission* 
ers  of  the  land  office,  the  land  occupied  by  the  pier  and  sloop 
lock,  ^  subject  to  such  reservation  <»r  condition  as  is  mentioned 
in  the  act."  Upon  receiving  the  grant  the  comnussioners  were 
required  to  divide  the  pier  into  lots,  and  sell  them  at  public 
auction, ''  subject  to  the  reservations  in  the  act  contained,"  and 
distribute  the  proceeds  in  the  manner  prescribed  by  the  7th 
section  of  the  act.  The  only  conditions  or  reservations  men* 
tioned  in  the  act  are,  that  no  toll  shall  ever  be  exacted  frdm  any 
person  passing  over  the  bridges,  nor  any  wfaar&ge  or  charge 
from  canal  boats,  &c  using  the  waters  of  the  basin ;  that  a  cer- 
tain space  on  the  east  side  of  the  pier  shall  be  kept  open  as  a 
passway,  and  that  the  state  should  have  the  right,  upon  the  re- 
payment within  five  years  of  the  amount  expended,  to  extin* 
gaish  the  grant.  With  these  qualifications,  the  title  of  those 
who  purchased  from  the  eommissioiiers  became  abs<dute.  It 
was  DO  part  of  the  conditions  upon  which  the  purchasers  took 
tiieir  title^  that  they  should  ke^  the  bridges,  or  even  the  jim 
itself,  in^repair* 

As  a  fiirther  consideration  for  the  expenditure  to  be  made  by 
the  commissioners,  the  state  agreed  to  charge  tolls  upon  all 
boats,  &o.  entering  the  basin,  regarding  it  as  apart  of  the  canal, 
and  to  pay  the  tolls  so  collected  to  such  person  ae  should  be  au- 
thorised by  a  majority  of  the  owners  of  the  psr  to  receive  the 
same.  It  was  made  the  duty  of  the  person  receiving  these 
tolls,  to  pay  therefrom  the  expenses  of  "  attending  the  sloop  lock 
and  ihraw  bridges,  and  for  necessary  repairs  of  the  lock  and  pier, 
and  to  distribute  the  restdue  among  the  pier  proprietors." 

There  is  nothing  in  the  act  of  1828  which  indicates  an  iaten* 
tioft  on  tlie  part  of  the  legislature  to  require  thai  the  oonmuN 
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Bioners  or  their  grantees,  after  having  constmcted  the  bridg^ 
afi  provided  by  the  4th  section  of  the  act,  should  keep  them  iik 
repair;  No  snch  condition  or  reservation  is  contained  in  the 
grant ;  no  such  expense  is  charged  npon  the  tolls  to  be  received. 
The  fact  that  express  provision  is  made  for  defraying  the  ex- 
penses of  keeping  in  repair  the  pier  and  sloop  lock,  and  even 
for  attending  the  lodes  and  draw  bridges,  justifies  the  conclu- 
sion that  it  was  not  intended  to  impose  upon  the  pier  proprie- 
tors this  fcfirther  duty.  In  short,  the  duty  of  repairing  the 
bridges  is*  no  where  enumerated  among  the  obligations  of  the 
pier  proprietors.  The  act  being  a  contract  between  the  state 
and  the  proprietors,*  is  to  be  construed  according  to  the  terms 
m  which  the  duties  and  obligations  of  the  parties  are  expressed* 
It  is  a  familiar  rule  of  interpretation,  which  requires  us  to  hold 
that  the  very  fSBict  that  specific  duties,  to  be  performed  by  the  pro^ 
prietors,  are  specified  in  the  act,  excludes  the  right  to  impose 
others  by  implication.  Expressio  unitis,  exdusio  alterius.  So 
the  act  of  1825,  by  which  the  state  surrendered  its  right  to  ex- 
tinguish the  title  of  the  pier  proprietors,  reiterates  the  duty  of 
keeping  the  pier  aend  sloop  lock  in  repair ;  but^  Mke  th6  act  of 
1828,  it  is  silent  in  respect  to  an  obligation  to  repair  the 
bridges ;  and  again,  in  the  act  of  1849,  when  the  state  pur- 
chased of  the  pier  proprietors  their  interest  in  the  tolls,  the 
legislature,  inasmuch  as  the  fund  upon  which  the  repairs  to  the 
pier  were  chargeable  was  to  be  now  extinguished,  imposed  upon 
the  pier  proprietors  the  duty  of  keeping  the  pier  in  good  re- 
pair, to  the  satisfaction  of  the  canal  commissioners,  l^is  duty 
Iraa  then  assumed  by  the  pier  owner?  as  one  of  the  conditions 
of  the  new  contract  into  which  they  then  entered  with  the  state. 
Is  it  to  be  believed  that  if  the  legishture  had  intended  tiiat  ihe 
pier  proprietors  shotid  keep  the  bridges  in  repair,  as  well  as 
their  own  pier,  it  would  not  have  been  so  declared? 

I  am  aware,  that  in  The  People  v.  Cooper,  (6  JEB2I,  516,)  it 
was  held  that  the  pier  owners  were  bound  to  keep  the  bridges 
in  question  in  repair.  A  reference  to  the  opinion  in  that  case 
will  show  that  it  received  but  slight  considerations  at  the  hands 
of  the  distinguished  judge  by  whom  it  was  proiioaneed^    TImi 
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bistory  of  the  case,  too,  is  sach  as  I  think  may  justify  me, 
irithoat  incnmng  the  imputation  of  temerity,  in  examining  the 
positions  upon  which  the  judgment  iras  founded.  Mr.  Justice 
BroQSon  took  no  part  in  the  decision,  being  an  owner  of  real 
estate  in  the  city  of  Albany.  The  argument  was  heard  by 
Chief  Justice  Nelson  and  Justice  Cowen,  at  the  January  term, 
1844,  and,  in  February  following.  Justice  Cowen  died.  The  de* 
dsion  was  pronounced  at  the  following  May  term,  by  the  chief 
justice,  alone.  That  learned  judge  assumes  that  as  it  was  made 
a  condition  of  the  grant  that  the  commissioner^  should  erect  the 
bridges,  an  obligation  to  keep  them  in  repair  so  long  as  the 
grant  continued,  was  to  be  inferred^  But  with  great  deference, 
I  must  be  allowed  to  say,  that  I  cannot  see  that  this  inference 
IS  justified  by  the  premises.  It  was  agreed  between  the  state 
and  the  commissioners  that,  among  other  things,  the  latter 
should  construct  certain  bridges,  and  in  consideration  thereof 
that  they  should  receive  a  grant  of  certain  land.  It  may  be 
presumed,  I  suppose,  that  both  parties  understood  that,  after 
the  oonstmction  of  the  bridges,  according  to  the  terms  of  the 
contract,  they  would,  in  time,  require  repairs  or  renewal.  As 
this  new  duty  was  not  provided  for  in  the  contract,  I  understand 
that  no  obligation  for  its  performance  can  be  inferred  from  any 
thing  else  contained  in  the  act.  I  cannot  see  why  the  pier 
owners  are  under  any  more  obligation  to  keep  these  bridges  in 
repair  than  any  other  contractor  who  has  constructed  a  bridge 
across  the  canal,  for  the  state,  and  received  therefor  the  consid- 
eration for  which  he  stipulated.  The  idea  of  ^'  a  continuing 
condition  to  repair,  coextensive  with  the  grant  itself  in  point 
of  duration,"  is  not  to  be  found  in  the  terms  of  the  act,  which 
was  the  contract  by  which  the  parties  agreed  to  be  boutid.  My 
inferenee,  therefore,  is,  that  the  obligation  to  repair  r&sts  jpre^ 
eisely  where  it  would  have  rested  had  no  contract  been  madi( 
between  the  parties.  The  bridge  crosses  a  portion  of  the  canal 
owned  by  the  state,  and  in  all  silch  cases,  unless  some  con- 
tract is  made  to  the  contrary,  the  duty  of  repairing  devolves 
npon  the  state. 
But  ihe  learned  chief  justice  thitiks  that  if  the  obligatiooi  to 
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repair  had  been  left  in  doubt  by  the  act  of  1823,  the  question 
should  be  regarded  as  having  been  put  at  rest  by  the  act  of 
1885,  for  the  improvement  of  the  basin.  By  the  terms  of  that 
act,  the  city  of  Albany  was  authorized  to  widen  the  draws  in 
the  bridges,  and  it  was  declared  that  if  the  bridges  should  be  in- 
creased in  value,  the  amount  of  such  increased  value  should  be 
paid  by  the  pier  owners ;  and  that  after  these  improvments  should 
be  made,  the  bridges  should  be  maintained,  kept  in  repair,  and 
tended  in  the  same  manner  as  they  then  were  required  by  law 
to  be  tended,  kept  in  repair  and  maintained.  In  respect  to  this 
ground  of  discussion,  it  is  perhaps  enough  to  say,  that  the  act 
of  1835  itself  has,  since  the  judgment  in  The  People  v.  Cooper 
was  pronounced,  been  declared  unconstitutional  and  roid.  And 
besides,  the  act  does  not  profess  to  impose  upon  the  pier  pro- 
prietors the  duty  of  repairing.  It  merely  declares  that,  not- 
withstanding the  improvements  to  be  made  under  the  provisions 
of  that  act,  the  bridges  should  be  maintained  and  kept  in  repair 
in  the  same  manner  as  they  had  been  before.  If  the  duty  of 
repairing  had  not  before  been  imposed,  it  certainly  was  not  by 
the  act  of  1835.  It  is  clear  that  the  legislature  intended  noih* 
ing  more  than  to  leave  the  obligatioii  to  repair  the  bridges  un- 
changed. And  even  if  the  l^slature  had  intended  to  change 
it,  so  as  to  make  it  the  duty  of  the  pier  owners  to  keep  the 
bridges  in  rqwiir,  it  is  obvious  that  this  could  not  have  been 
done  without  their  consent. 

The  chief  justice  has  also  added,  at  the  conclusion  of  his  opin- 
ion, that  when  the  case  of  Smith  v.  The  Comptroller  (18  Wohd. 
659)  was  before  the  court,  the  obligation  of  the  pier  owners 
to  repair  the  bridges  was  not  doubted.  That  case  was  heard  at 
special  term  by  Mr.  Justice  Oowen.  What  his  views  may  have 
been  in  respect  to  this  question,  I  do  not  know.  It  was  not 
then  before  him.  The  question  then  in  judgment  was,  whether 
the  pier  owners  were  bound  to  excavate  and  cleanse  the  baain. 
The  opinion  delivered  in  that  case  will  be  searohed  in  vain  ftr 
the  slightest  intimation  that  the  pier  proprietors  were  obliged 
to  keep  the  bridges  in  repair ;  on  the  contrary,  unless  I  have 
whoUy  misoonoeiTed  the  argument,  by  which  the  court  wis  led 
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to  the  oonohisioii  that  no  sudt  obligation  as  that  then  claimed^ 
rested  upon  tiie  pier  proprietors,  it  is  equally  applicable  to  the 
question  now  under  oonsideradon.  After  referring  to  the  words 
of  the  act  of  1828,  providing  fer  the  expense  of  attending  the 
lock  and  draw  bridges,  and  the  repairs  of  the  lock  and  pier,  Mr. 
Justice  Cowen  proceeds  to  say :  "  The  state  appears  to  have 
been  perfectly  conscious  that  it  had  left  no  other  duty  to  be  per* 
fixrmed  by  the  proprietors.  Instead  of  any  where  intimating  an 
oUigiidon  to  deqmi,  excarate  or  cleanse  the  basin,  it  retains 
the  Cm  as  a  part  isi  the  canal."  And  again  he  says :  ^  No  duty 
en  the  part  of  tiie  proprietors  to  deepen,  excavate,  cleanse,  or 
otherwise  repair  the  bed  of  the  basin,  is  derivable  from  the  ex* 
press  words  of  the  statutes,  or  &irly  to  be  implied  from  their 
wctds,  or  the  system  or  scope  of  their  provisions,  and  no  com* 
mon  law  duty  can  be  inferred  contrary  to  what  is  a  plain  bar^ 
gain  between  the  state  and  the  proprietors.  I  clearly  understand 
that  baargain  to  be,  in  short,  that  the  pier  proprietors  shall  per* 
Ibnn  die  duties  enumeraiedf  which  do  not  comprehend,  but  er* 
chide  by  plain  implicati<Mi,  the  obligation  in  question.''  I  am 
quite  unable  to  see  why  these  views,  conclusive  as  they  were 
upon  ihe  question  then  before  the  court,  are  not  equally  appli- 
cable and  conclusive  upon  the  question  now  presented.  It  is 
not  pietended  that  the  obligation  to  repair  the  bridges  is  among 
the  enumerated  duties  of  the  pn^etors.  "  In  the  new  bargain" 
made  between  the  state  and  the  pier  pri^rietors,  in  1819,  the 
ri|^  and  obligations  of  the  parties  are  i^gain  declared,  but 
there  is  no  allnaion  to  any.  ccfUmuing'  obligation  to  keep  the 
bridges  in  r^air. 

I  call  see  no  reasonable  ground  for  saying  that  the  act  of 
1849  was  unconstituticttal.  The  basin  had  been,  from  the  time 
of  its  eonstruetion,  a  part  of  the  Erie  canal.  Tolls  had  been 
collected  for  its  use  as  such.  The  state  had  made  a  spedal  con- 
tnct  with  the  pier  commissicHiers,  by  which,  for  their  services 
in  eoBStraeting  tlie  basin,  they  were  to  receive,  among  other 
things,  the  tolls  received  by  the  state  for  boats,  &^.  passing 
throu^  tiie  basin.  By  the  act  of  1819,  the  state  proposed  to 
i«f  the  pier  proprietors  their  interest  in  these  tolls* 
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From  the  very  nature  of  the  case,  the  act  could  not  become 
operatire  without  their  assent  They  had  a  vested  interest 
which  could  not  be  divested  against  their  will.  As  the  law 
was  to  operate  as  a  contract  between  the  state  and  the  citf  of 
Albany  and  the  pier  owners,  it  was  proper  that  it  should  pro- 
vide {or  obtaining  the  consent  of  those  parties  before  it  should 
take  effect. 

I  am  of  opinion,  therefore,  first,  that  the  duty  of  keeping  the 
bridges  over  the  basin  in  repair,  was  never  assumed  by  the  pier 
owners.  And  secondly,  if  prior  to  the  passage'  of  the  act  of 
1849,  this  question  was  to  be  regarded  as  res  judicata^  by  rear 
son  of  the  decision  in  The  People  v.  Coooper^  then  that  by  the 
act  of  1849,  by  which  the  rights  of  the  parties  were  changed 
and  declared  anew,  the  pier  owners  were  relieved  from  this 
burden.  If  this  be  so,  it  follows  that  the  court  below  was  right 
in  refusing  to  charge  that,  by  the  terms  and  conditions  of  the  act 
of  1828,  and  the  several  acts  amending  the  same,  the  pier  pm* 
prietors  were  required  to  maintain  the  bridge  in  question^  and 
that  such  duty  was  not  changed  or  in  any  manner  affected  by 
the  act  of  1849. 

The  remaining  question  is,  whether  the  canal  commissioiiers 
were  bound  to  repair.  The  bridge  belongs  to  the  state.  It 
was  built  under  the  direction  of  the  canal  commissionerSi  and 
because  they  were  of  the  opinion  that  the  public  convenience 
required  it.  It  stands  upon  the  soil  of  the  state,  and  is  as  muck 
and  as  exclusively  under  the  control  of  the  canal  commissioners, 
as  any  other  bridge  crossing  the  Erie  canal.  Ko  man,  without 
the  authority  of  the  commissioners,  would  have  the  right  to  re- 
move or  alter,  or  even  repair  it.  The  attempt  would  be  a 
trespass.  I  cannot  doubt,  therefore,  that  it  is  the  duty  of  the 
canal  commissioners,  representing,  as  they  do,  the  state,  either 
to  remove  or  to  repair  it. 

The  act  in  relation  to  bridges  over  the  enlarged  Erie  ca- 
nal, makes  it  the  duty  of  the  canal  commissioners  to  confltroct 
and  maintain,  at  the  public  expense,  road  and  street  bridges 
over  the  enlarged  Erie  canal,  in  all  phices  where  such  bridges 
had  previously  been  constructedi  if,  in  their  qunioB,  the  publie 
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coQ^rattence  requires  that  tiiey  shoaid  be  ooatiniied,  whe^ec 
tke  same  hsd  before  been  maintained  at  the  exfeoae  of  the 
state^  or  the  towns,  cities  or  villages  where  they  are  situate. 
{Sess.  Laws  1839,  p,  188,  i  1.)  It  was  said  npon  the  argument 
ihat^  iBasmoch  as  the  obligation  to  repair  is  made  to  depend 
upon  the  opimon  of  the  canal  commissioners  as  to  the  necessity 
of  constructing  the  bridge,  an  indictment  will  not  lie  for  the 
non-performance  of  the  duty,  resting,  as  it  does,  in  the  dis- 
oretion  of  Ae  eoHuaissicmers.  The  principle  upon  which  this 
ai^iment  is  founded  is  undoubtedly  sound.  It  is  a  general  rule 
that,  where  the  performance  of  an  act  is  referred  to  the  discre- 
tion of  a  public  officer,  he  cannot  be  controlled  in  the  exercise 
of  such  discretion.  But  the  principle  is  not  applicable  to  this 
ease.  The  bridge  was  erected  because  the  canal  commissioners 
had  directed  that  the  public  convenience  required  it.  It  was 
admitted  upon  the  trial  to  be  out  of  repair,  and  in  a  dangerous 
condition.  I  will  not  say  that  the  commissioners  may  not  be 
authorized  in  the  exercise  of  the  discreticMi  vested  in  them,  to 
decide  tiiat  the  public  convenience  no  longer  requires  that  it 
should  be  continued.  But  if  they  have  such  power,  it  is  at 
least  their  duty  to  remove  the  bridge.  It  cannot  be  that  they 
may,  with  impunity,  leave  it  standing  in  its  present  dilapidated, 
daageKwa  condition,  constitutmg,  what  it  has  been  alleged  to 
be,  a  public  nuisance.  There  was  no  error,  therefore,  in  the  in- 
struction given  by  the  court  below  to  the  jury,  that,  upon  the 
admitted  facts  of  the  case,  the  indictment  was  sustained.  I  am 
of  the  opinion  that  ihe  judgment  should  be  affirmed. 

[Albany  Qenbral  Tsrm,  September  6, 1868.     Waison,  WrigU  and  Hairris, 
JnHioea] 
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James  fi.  Clark  and  William  T.  Clark,  by  W.  S.  Briggs, 
their  guardian,  vs.  John  Underwood,  impleaded  with  A^ 
C.  Montgomery  and  John  Gardner. 

M.,  tbe  general  guardian  of  infants  who  were  owners  of  «n  estate  in  fee,  ia 
lands,  ia  remainder,  subject  to  the  life  estate  of  their  mother,  M.  A.  0. 
therein,  acting  in  concert  with  and  by  the  aid  and  procnrement  of  G.,  (who 
had  purchased  M.  A.  C.'s  life  estate,)  and  U.,  applied  to  the  conrt  and  ob- 
tained an  order  anthorizing  the  sale  of  the  interest  of  the  infknts  in  the 
land,  and  appointing  M.  special  gnardian  of  the  inihnts,  for  the  pnrpoee  of 
the  sale.  At  the  time  of  making  this  applicatioii,  M.  A.  C,  the  tenant  for 
life,  was  yerysick  and  not  e:^pected  to  live ;  which  fkct  was  weU  known  to  M. 
0.  and  U.,  hpi  was  designedly  concealed  fh>.m  the  court.  The  order  being 
obtained,  M.,  as  such  special  guardian,  sold  the  property  to  U.  for  the  sum  of 
S8,678.82,  including  the  life  estate  of  M.  A.  C.  therein,  which  was  estimated 
at  $6,601.44 ;  leaving  only  $2,028.88  to  be  paid  or  secured  to  the  infhnto 
for  their  share  of  the  purtdiase  money,  after  deducing  $80  for  the  costs  of 
the  proceedings.  And  U.  was  directed  by  the  order  to  pay  said  sum  of 
$6,601.44  to  G.  as  the  owner  of  the  life  estate  of  M.  Au  C.  The  next  day 
after  the  order  confirming  the  sale  was  granted,  M.  A.  C.  died.  Bdd,  that 
the  order  appointing  M.  special  guardian  of  the  infknts  was  fraudulently 
obtained,  and  the  same,  and  all  subsequent  orders  and  proceedings  founded 
and  had  thereon,  for  the  purposeof  obtaining  the  title  of  the  inikats  to  snch 
real  estate,  were  annulled,  vacated  and  set  aside,  and  the  said  prooeediugs 
were  adjudged  and  declared  to  be  fraudulent  and  void. 

Fraud  not  only  vitiates  all  sales  and  conveyances  into  which  it  enters,  but 
the  power  and  authority  to  sell  and  convey  also,  from  wbatever  sooroo 
derived.   '. 

An  order  giving  a  par^y  authority  to  sell  and  conyey«  fraudulentiy  obtained 
from  a  court,  is  no  better  than  a  power  fraudulently  derived  from  the  par^ 
whose  rights  are  injuriously  afibcted  by  it.  It  may  always  be  annuUed  at 
his  instence,  upon  estoblishing  4iie  fraud,  at  least  as  to  aH  persona  wbe 
were  parties  or  privies  to  such  fraud. 

This  was  an  appeal  by  the  defendant  Underwood  from  a 
decree  made  by  Justice  Johnson  at  a  special  term  of  th.e  court 
The  complaint  alleged  that  Mary  Ann  Clark,  the  moiher  of  the 
plaintiffs,  on  the  2d  of  Match,  1860,  was  seised  of  tbe  premises 
described  in  tbe  complaint,  for  her  own  life,  with  remainder  in 
fee  to  the  plaintiffs  and  their  inftnt  sister.     That  on  that  day 
A.  0.  Montgomery,  one  of  the  defendants,  was  dnly  appointed 
the  general  gnardkn  of  the  plaintiffs,  by  the  surrogate  of  the 
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bounty  of  Yates,  and  that  he  immediately  took  possession  and 
control  of  their  property  and  effects-    That  on  the  8th  of  Nor. 
1851,  the  said  Montgomery,  as  such  general  gaardian,  and  John 
Gardner  and  John  Underwood,  combining  and  confederating  to 
chest  and  defirand  the  plaintiffs,  &o.,  Montgomery  as  such  gen- 
eral gaardian,  by  and  with  the  aid,  consent  and  procurement 
of  the  said  Gkurdner  and  Underwood,  presented  a  petition  to  the 
Hon.  Andrew  Oliver,  judge  of  the  Yates  county  court,  for  a 
sale  of  the  interest  of  the  plaintiffs  and  their  infant  sister  in  the 
said  premises  j  among  other  things,  representing  that  the  said 
real  estate  was  worth  about  the  sum  of  $7000,  and  that  the 
estate  for  the  life  of  the  said  Mary  Ann  Clark,  then  claimed  to 
be  owned  by  the  said  John  Gardner,  was  worth  over  four  thou- 
sand doOars ;  and  among  other  things,  praying  that  the  said  A.  0. 
Montgomery  might  be  appointed  special  guardian  of  the  plain- 
tiffs and  their  infant  sister,  for  the  purpose  of  said  sale.    And 
the  plaintiffs  alleged  that,  at  the  time  of  presenting  such  petition 
to  the  said  judge,  the  defendants  well  knew,  and  had  been  and 
were  infi)i*med,  that  the  said  Mary  Ann  Clark  was  sick,  and  was 
not  expected  to  live  two  days,  and  that  Ezekiel  Clark,  of  the 
town  of  Jerusalem,  ia  the  county  of  Yates,  had  been  appointed 
by  the  surrogate  of  Yates  county,  and  wd.8,  the  general  guardian 
for  the  infant  sister  of  the  plaintiffs,  and  was  opposed  to  the 
said  proceedings ;  that  after  the  said  petition  had  been  present- 
ed to  the  said  Oliver,  the  said  Ezekiel  Clark  appeared  before 
the  said  judge  and  informed  him  that  Mary  Ann  Clark,  the 
mother  of  the  in&nts,  was  dangerously  sick,  and  cotild  not  sur- 
vive but  a  very  few  days,  and  offered  to  make  the  necessary 
proof  thereof;  that  the  said  judge  being  satisfied  that  the  rep- 
resentations of  Clark  were  true,  declined  to  act  upon  the  said 
petition ;  that  the  said  Montgomery,  (Gardner  and  Underwood, 
were  informed  that  the  said  judge  hesitated  about  acting  upon 
the  petition,  or  declined  to  entertain  the  same  or  grant  any  ot 
der  thereon  at  that  time,  whereupon,  Montgomery  informed  the 
8ud  Ezekiel  Clark  and  others  that  he  should  not  take  any  pro- 
ceedings, at  that  time,  for  the  purpose  of  said  sale,  and  left  the 
TtDage  of  Penn  Yan ;  that  the  said  petition  remained  before  the 


1 


204  OASES  IN  THE  SUPREME  COURT. 

Clark  V.  Underwood. 

mid  jodge  until  the  11th  day  of  ^Tovembery  irhen  the  wme  ' 
withdrawn  by  Gardner,  by  the  direction  of  Montgomery,  the 
said  Grardner  remarking,  at  the  time  of  withdrawal  of  the  said 
petiti(m,  that  they  had  abandoned  the  idea  of  selling  the  inter- 
est of  these  plaintiffs  in  the  premises,  for  the  present ;  that  after 
the  withdrawal  of  the  said  petition,  Montgomery,  acting  in  con- 
cert with  the  other  defendants,  made  another  petition  bearing 
date  the  12th  day  of  Novefiiber,  1851,  and  caused  and  procured 
the  same  to  be  presented  on  that  day,  at  a  circuit  court  and 
special  term  of  the  supreme  court,  held  at  the  court  house  in 
the  town  of  Bath,  in  and  for  the  county  of  Stueben,  in  and  by 
which  petition,  Montgomery,  among  other  things,  represented 
that  the  plaintiff  James  H.  Clark  was  about  the  age  of  twelve 
years,  and  the  plaintiff  William  T.  Clark  was  about  the  age  of 
ten  years,  and  that  the  plaintiffs  were  two  of  the  children  of 
George  S.  Clark  and  Mary  Ann  his  wife,  and  as  such  were  each 
entitled  to  one  undivided  third  part,  subject  to  the  life  estate  of 
the  said  Mary  Ann  and  the  said  George  S.  Clark,  as  tenant  by 
the  curtesy,  in  the  two  pieces  of  land  therein  particularly  men- 
tioned and  described ;  that  the  said  lands  were  worth  about  the 
sum  of  seven  thousand  dollars,  including  the  life  estate  of  the 
said  Mary  Ann  Clark,  and  that  the  infimt  daughter  of  the  said 
George  S.  Clark  and  Mary  Ann,  who  was  under  the  age  of 
twenty-^ne  years,  was  seised  of  the  one  equal  undivided  third 
part  of  the  said  lands,  subject  to  the  life  estate  of  the  said 
George  S.  and  Maiy  Ann  Clark,  and  that  the  estate  in  remain- 
der in  fee  in  the  said  premises  was  held  in  common  and  undi- 
vided by  the  said  in&nts,  the  plaintiffs,  and  the  said  infiint 
daughter,  Mary  Alice  Clark ;  and  that  the  said  Mary  Ann  Clark 
had  sold  and  conveyed  her  life  estate  in  the  said  lands  above 
described,  by  deed,  to  John  Gardner,  in  which  deed  of  convey- 
ance the  said  Cborge  S.  Clark  had  joined,  to  convey  his  life 
estate^  and  that  the  said  John  Gardner  was  in  no  way  related 
to  the  said  infiints,  and  would  feel  an  interest  in  any  improve- 
ment of  the  said  buds,  in  repairing  the  buildings  or  fisDees 
thereon,  beyond  his  interest  in  the  said  life  estate  of  the  said 
Mary  Ann ;  that  the  said  Mary  Ann  was  of  about  die  age  eC 


r 


M0NROB--SKPTEMBEB,  ItBt.  g0|^ 

Clark  V.  Uoderwood* 

tUrtj^ftar  yean ;  that  Qp<m  the  wd  preiaises  there  were  three 
dwelling  honees,  two  large  baraa,  and  xxiany  otlier  out  buildiDg% 
which  were  rery  old  and  &at  falling  to  decay;  that  there  had 
been  no  repairs  made  upon  the  same^  or  any  thing  dcme  to  pre- 
vent the  deoay  and  dilapidation  of  the  aame,  and  if  all  the  said 
buildings  were  in  a  good  state  of  repair,  the  value  n ould  amonnl 
to  as  mnch  as  one-third  of  the  value  of  said  premises ;  and  that 
the  plaintiffs  were  each  indebted  to  the  said  (George  S.  GDark 
fw  necessary  clothing,  schooling,  care  and  attention  and  esip- 
port|  and  that  it  was  necessary  that  the  above  premises  should 
be  sold,  and  the  proceeds  applied  towards  defraying  the  neotts- 
sary  education  and  support  and  maintenance  of  said  in&nts ;  and 
that  if  the  interest  of  the  said  in&nts  in  the  premises  should 
be  sold,  and  the  moneys  arising  therefrom  securely  invested, 
and  the  annual  interest  thereof  paid  to  their  use  and  benefit,  it 
would  be  sufficient  to  defray  the  said  expenses,  and  to  pay  the 
said  indebtedness,  and  at  their  tender  age  would  be  more  ad- 
vantageous to  their  interest  than  to  bold  the  same  in  land ;  and 
that  John  Ghurdner,  who  owned  and  held  the  life  interest  and 
estate  of  the  said  Mary  Ann  Clark  and  the  said  Qeorge  8. 
Clark,  in  the  premises,  was  willing  and  desirous  to  joia  in  said 
sale  oi  the  promises  on  the  prini)^e  of  life  annuities ;  and  that 
the  premises  would  fetch  a  much  largw  price  when  so  (Hmveyed, 
as  the  purchaser  could  at  once  receive  the  possession  thereol^  ai 
well  as  the  remainder  in  fee.  That  the  s«id  Montgomery,  in 
and  by  his  said  petition,  among  other  things,  prayed  thut  the 
said  {Hremises  might  be  sold  by  an  order  of  the  court  and  under 
its  direction,  and  that  be,  the  petitioner,  might  be  appointed 
special  guardian,  for  thp  purpose  of  selling  the  interest  o{  the 
said  infants  in  the  said  r^  estate.  That  upon  presenting  said 
petitioD  to  the  court,  an  order  was  made  app<Mnting  M^fd^gomery 
special  guardian  of  the  plaintiffs,  and  dii«eting  that  it  be  re- 
ferred to  Ansel  L  MeCall,  to  ascertain  the  tmt|b  of  the  ftots 
stated  in  said  petition,  and  to  report  thereon,  agieeably  to  the 
ttzty-fifth  rule  of  the  court.  And  the  said  referee  was  re* 
quired  to  a«oertain  the  value  of  the  life  estate  of  the  said  Maiy 
Aim  Cbork,  as  then  owned  by  the  said  John  Gardftwr,  kiUm 
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premiseff,  or  any  person  entitled  to  the  same,  or  who  waa 
-willing  to  join  in  the  sale.  The  referee  subsequently  reported 
that  the  whole  of  said  premises  were  worth,  in  the  aggregate^ 
seven  thousand  three  hundred  dollars,  and  that,  in  his  opinion, 
it  would  be  for  the  interest  of  the  infants  to  have  the  same  sold 
tpon  the  following  conditions ;  that  so  mclch  of  the  proceeds  of 
their  share  or  interest  in  the  samer  as  might  b^  necessary  to  pay 
their  respective  proportions'  of  the  gross  value  of  the  life  estate 
of  the  said  Mary  Ann  Clark  therein,  and  the  costs  of  the  pro^ 
feedings,  be  paid  by  the  purchaser  on  the  delivery  of  the  deed, 
and  that  the  JN&yment  of  the  residue  of  the  purchase  money  of 
the  interest  of  the  said  infimts  be  secured  by  the  bond  of  the  pur* 
chaser  and  a  mortgage  upon  the  premises,  to  the  in&nts,  con- 
ditioned to  pay  the  interest  thereon  annually,  at  the  rate  of 
ieven  per  cent  on  the  principal  portion  of  each,  as  they  should 
severally  arrive  at  the  age  of  twenty-one  years ;  that  the  said 
infimts  were  not  in  absolute  want  of  any  of  the  proceeds  of  the 
sale  for  their  support  and  maintenance  over  and  above  the  an- 
nual interest  thereof;  and  that  John  Gardner,  th6  person  own- 
ing the  life  estate  of  the  said  Mary  Ann  Clark  in  the  premises, 
was  willing  to  join  in  the  said  sale,  and  that  the  referee  had 
ascertained  the  value  of  her  said  life  estate  in  the  premises  on 
the  prindple  of  life  annuities,  and  that  the  present  value  of  the 
same  was  $4,962.97. 

•  The  plaintiils  farther  alleged  that  this  report  was  subse- 
quently confirmed  by  the  court,  and  it  was  further  ordered,  that 
Montgomery,  as  special  guardian  of  the  said  infimts,  be  and-  he 
was  hereby  authorized  and  empowered  to  contract  finr  the  sale 
and  conveyance  of  all  the  right,  title  and  interest  of  the  said 
in&nts  in  and  to  such  real  estate,  at  a  price  not  less  than  the 
vnm  specified  by  the  referee  in  his  report  as  the  value  thereof^ 
and  upon  the  terms  and  conditions  therein  specified,  stating  that 
he  had  entered  into  an  agreement,  subject  to  the  approbation 
of  the  court,  with  John  Underwood,  fiir  the  sale  of  all  the  rights 
title  and  interest  of  the  in&nts  in  and  to  said  re^l  estate,  upon 
the  following  terms  and  conditions :  Underwood  was  to  pay  there* 
fi>r  the  sum  of  $8,678.82,  indnding  the  Hfe  estate  of  Maoy  Ann 
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daric  and  the  interest  of  the  two  said  infants,  it  being  at  the 
rate  of  the  sum  of  $40  per  acre  for  the  said  premises,  which 
sum  was  payable  as  follows:  So  much  of  the  purchase  money 
as  should  be  necessary  to  pay  the  respectiye  portions  of  all 
the  said  infiints  of  the  gross  amount  supposed  to  be  the  value 
of  the  life  estate  of  the  said  Mary  Ann  Clark,  in  hand  to  the 
sud  John  Gardner,  the  owner  thereof  and  so  mudi  as  was 
required  to  pay  the  said  infimts'  porti<m  of  the  costs  of  the 
proceedings,  on  the  ddiyery  of  the  deed,  and  the  payment 
of  the  residue  of  «aid  purchase  money  to  be  secured  by  the 
bond  of  the  purchase  and  a  mortgage  upon  i^e  premises,  to 
be  given  by  him  to  the  said  infant^,  conditioned  to  pay  the 
interest  thereon  anniBaHy,  and  the  principal  in  two  equal  install- 
ments, payable  when  the  said  infiwts  should  respectively  arrive 
at  the  age  of  twenty-one  years ;  that  the  gross  value  of  the  life 
estate  of  the  said  Mary  Ann  Clark  in  the  whole  of  the  said  prenb- 
ises  was  4^6,601.44,  and  the  costs  of  the  proceedings  amount* 
ed  to  about  the  sum  of  $50 — after  deducting  which  sum  from 
the  amount  of  the  purchase  money  aforesaid,  there  would  remain 
the  sum  of  $2,028.88  due  the  said  infimts  collectively,  to  be  se- 
cured as  aforesaid,  or  $1,014.19  each.  He  further  reported  that 
the  above  were  the  best  terms  upon  which  he  could  sell  the  said 
property,  and  in  his  opinion  that  the  premises  were  an  ample  se- 
curity for  the  paymeni^  .of  the  balance  of  the  purchase  money. 

The  plaintiffis  further  alleged  that  on  the  19th  <^  Novem- 
ber, 1851,  this  report  ^and  the  agreement  therein  mentioned, 
were  ratified  and  confirmed  by  the  court ;  and  it  was  further 
ordered,  Ihai  the -said  q[>ecial  guardian  should  execute  and  ac- 
knowledge, and  deUver  to  the  said  John  Underwood,  a  good  and 
aufficient  conveyance  of  all  the  right,  title,  estate  jemd  interest 
of  the  said  in&nts  in  and  to  the  premises  aforesaid,  upon  his 
compliance  with  the  terms  and  conditions  upon  which  the  deed 
vras  to  be  delivered.  And  it  was  fbrther  ordered,  that  out  of 
the  purchase  money  fiaid  by  the  said  John  Underwood  upon  the 
delivery  of  the-deed,  the  special  guardjum  should  pay  the  sum  of 
$6,601.44  to  the  said  John  Gardner,  for  the  life  estate  of  the 
said  Mary  Ann,4ad  take  his  release  and  receipt  in  full  dis- 
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diarge  thereof,  and  pay  to  the  coutsel  of  the  petitioner  the 
eoets  of  the  proceedmgB,  to  be  taxed ;  and  that  the  money  which 
should  be  reoeiyed  from  time  to  time  for  intereat  upon  the  botf d 
and  mortgage  given  by  thepnrchaser,  riioald  be  applied  by  such 
epecLal  guardian  to  the  maintenanoe  and  edacation  of  the  said 
infiints.    The  plamtiffs  further  alleged  that  Montgomeiy,  as  sach 
special  guardian,  did,  on  tilie  14th  day  of  November,  1851,  and 
before  the  said  last  mentioned  order  was  filed  or  entered  with 
the  derky  execute  under  his  hand  and  seal,  and  deliver  to  the  said 
John  Underwood,  a  deed  bearing  date  the  said  14th  day  <^  No- 
▼ember,  1851,  purporting  to  grant  and  eonvey  unto  the  said 
John  Underwood,  in  consideration  of  $2,078^,  all  the  right, 
title  and  interest  of  the  plaintiffs,  in  and  to  the  premises  men* 
tioned  and  described  in  the  said  petition-    And  the  plaintiffii 
farther  alleged  that  the  said  Montgomery,  Gardner  and  Under* 
wood  had  been  informed  and  weU  knew  that  the  said  Mary  Ann 
Olark  was  dangerously  side,  and  not  expected  to  lire,  and  tiiat 
the  life  estate  in  the  said  premises,  claimed  by  the  said  John 
Gardner  would  in  all  probability  terminate  by  the  death  of  the 
the  said  Mary  Ann  in  a  very  few  days^  yet  the  said  defendants 
fhiudideaftdy  combining  and  confederating,  iic^  with  the  full 
knowledge  ef  the  dangerous  illness  of  the  said  Mary  Ann,  caused 
and  procured  the  said  petition  to  be  prseented  to  the  judge  of 
Yates  oousHy  court,  as  before  mentioned,  with  an  agreement  and 
waderstanding  that  in  case  they  the  said  defendants  oould  {Hnocure 
an  order  for  the  sale  of  idie  said  premises,  Underwood  should  be- 
come Ibe  purchner  thereof,  at  the  rate  of  about  thuEtf  dollars 
per  acre  for  the  whole,  including  ihB  estate  for  the  life  of  the 
said  Mary  Ann,  asnd  Whjdi  said  life  estate  should  be  estimated 
and  <valued  acoording  to  the  principle  of  lift  aamuitiesy  witlioat 
tay  referenoe  te  theeondition  or  cireutDSianoes  of  the  said  Mary 
Ann  Olark,  and  w4iich  ^iralne  of  said  lift  estete  was  to  be  de- 
iacted  from  the  puvchase  money  of  the  prendseB  and  ^said  oifer 
to  Gardner,  and  in  case  of  the  death  of  the  said  Mary  Aam,  the 
said  John  Gardner  was  not  to  sustain  any  loss,  but  would  Ibere- 
by  become  fully  possessed  of  more  than  two  thirds  tiie^value  of 
the  premises,  to  the  great  injury  of  the  i^aintiis.     Tisat  the 
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dofiendants  fidling  in  their  contemplated  proceedings  befiure  tbe 
j«dge  of  Yates  count  j  court  as  aforesaid,  for  the  purpose  and 
with  a  design  of  carrying  into  effect  their  aforesaid  fraudulent 
agreement  and  design,  withdrew  the  said  petition  and  proceed- 
ings from  before  the  judge  of  Yates  county  court,  and  insti- 
tuted and  completed  the  said  proceedings  hereinbefore  mentioned 
in  the  supremo  court  That  the  defendants  well  knew,  at  the 
time  of  presenting  the  petition  to  the  suiHreme  court,  that  Eze- 
kiel  Clark  had  been  duly  appointed  and  then  was  general  guar- 
dian of  Mary  Alice  Clark,  the  infant  sister  of  the  plaintiffs,  and 
that  he,  the  said  Szekiel  Clark,  as  such  guardian,  was  opposed 
to  their  proceedings  or  to  a  sale  of  the  jHremises,  yet  they,  the 
said  defendants,  well  knowing  that  the  said  Esekiel  Clark  was 
opposed  to  such  proceedings  being  had  or  taken,  and  fiaaring 
that  if  said  Clark  should  be  informed  <^  their  said  contenq)lated 
procee£ng8,  he  would  appear  and  oppose  the  same,  the  defend- 
ants secretly  and  without  the  knowledge  of  the  said  Esekiel 
Clark  or  of  any  other  relation  or  friend  of  the  plaintiffs,  de- 
parted horn  the  county  of  Yates  and  went  to  the  county  of 
Steuben  and  instituted  the  said  proceedings.  That  the  sai^ 
Mcmtgomery,  Gardner  and  Underwood  firaudulentlj  oonoealed 
tnan  the  said  supreme  court  and  the  said  referee  the  fiMSts  in 
relation  to  the  circumstances  and  condition  of  the  said  Mary 
Ann  Clark,  and  the  probability  of  the  speedy  termination  of  the 
estate  f<v  the  life  of  the  siad  Mary  Ann  in  the  said  premises  by 
her  death.  That  the  said  Montgomery  and  the  other  defendants 
well  knew,  at  the  time  the  said  MMtgomery  made  and  filed  his 
aaid  report  of  said  sale,  that  the  estate  for  the  life  of  the  said 
Mary  Ann»  in  the  inemises,  was  not  w<Mrth  the  sum  of  $6,601.44, 
as  therein  &Ueij  and  firaudulently  represented.  That  the  said 
Mary  Ann  Clark,  the  mother  of  tiie  plaintiffs,  died  on  the  ev^b- 
ing  of  i^B  15th  day  of  KoTsmber,  1851,  and  before  the  order 
^eonfirming  the  said  report  of  sale  had  heea  entered  or  filed. 
That  Gardner  ney^  had  the  possession  of  the  said  premises  under 
his  pretend^  purchase  of  the  life  estate,  they,  the  said  Georgjs 
&  Clark  and  Maty  Ann  his  wife,  having  reftsed  to  snrrender 
^  tbe  possession  thereof  to  him,  tiie  said  John  Gardneri  on  tbp 
V0L.XVIL  27 
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ground  that  the  deed  from  the  said  Clark  and  wife  had  been 
fraudulently  procured  by  the  said  John  Gardner  and  Mont- 
gomeiy ;  all  of  which  was  well  known  to  the  defendants  at  the 
time  of  presenting  the  said  petition  to  the  supreme  court.  That 
'  Peleg  Gardner  and  William  S.  Hudson  had  been  informed,  and 
knew  before  their  examination  as  witnesses  on  the  reference, 
before  the  said  Ansel  I.  McOall,  that  t^e  said  Mary  Ann  Clark 
was  dangerously  sick,  and  was  not  expected  to  survive  but  a 
short  time,  yet  the  said  Gardner  and  Hudson,  by  the  direction 
and  procurement  of  the  defendants  or  some  one  of  them,  con- 
cealed the  fiu^t  in  relation  to  the  true  circumstances  and  con- 
dition of  the  said  Mary  Ann  Clark  in  their  testimony  before  the 
said  referee.  The  plaintiffs  further  charged  that  before  any  of  the 
proceedings  hereinbefore  mentioned  were  instituted,  there  was  a 
secret  agreement  or  understanding  entered  into,  by  and  between 
the  said  John  Gardner  and  John  Underwood,  that  Gardner 
should  sell  and  convey  his  interest  in  the  said  premises  to  Un- 
derwood for  a  much  less  sum  or  price  than  the  sum  of  $6,601.44, 
the  estimated  value  of  the  interest  of  the  said  Gardner  in  the 
same,  and  that  the  sum  finally  to  be  paid  by  Underwood  to 
Gardner,  if  Underwood  should  succeed  in  obtaining  a  title  under 
and  by  virtue  of  the  said  proceedings,  was  to  be  settled  by  and 
between  them  without  any  reference  to  the  estimate  as  contain- 
ed in  the  report  of  said  sale  made  by  the  said  special  guardian 
as  aforesaid.  That  the  sum  of  $6,601.44  never  had  been  in 
good&ith  actually  paid  by  Underwood  to  the  said  special  guar- 
dian, or  to  the  said  John  Gardner ;  that  Montgomery  executed 
and  delivered  the  deed  hereinbefore  mentioned,  as  special  guar- 
dian, to  Underwood,  without  having  taken  from  Gardner  a  good 
and  sufficient  release  in  law  of  all  the  right,  title  and  interest  of 
the  said  Gardner  in  the  premises.  And  that  no  release  or  other 
writing  under  seal  was  ever  executed  by  Gardner  to  Montgom- 
ery, such  special  guardian,  or  to  any  other  person,  until  after 
the  execution  and  delivery  of  the  deed  %y  Montgomery  to 
Underwood  as  aforesaid. 

The  plaintiffs  further  alledged  that  on  the  death  of  the  said 
Hary  Ann  Clark,  the  said  George  S.  Churk,  then  being  in  tbe 
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poBsession  of  the  premiBes,  sarrendered  up  the  poesession  of 
snch  premises  to  the  said  Ezekiel  Clark,  the  then  general  guar- 
dian of  the  said  Mary  Alice  Clark,  subject  to  the  rights  of  a 
tenant  under  the  said  George  S.  Clark,  and  the  said  Mary  Ann 
his  wife ;  and  that  the  said  Ezekiel  Clark  entered  into  the  pos- . 
session  of  the  said  premises  as  such  general  guardian,  and  still 
held  the  possession  for  such  person  or  persons  as  might  be'  le- 
gally entitled  to  the  same ;  that  the  said  Mary  Alice  Clark  died 
on  the  seventh  day  of  December,  1851,  leaving  her  surviving, 
George  S.  Clark,  her  father,  and  the  plaintiffs,  her  next  of  kin 
and  heirs  at  law.  The  plaintiffs  charged  that  the  said  proceed- 
ings, and  the  deed  as  executed  by  Montgomery,  as  such  special 
guardian,  to  said  Underwood,  were  had  and  made  in  bad  faith, 
and  in  fraud  of  the  rights  of  the  plaintiffs ;  wherefore  the  plain- 
tiffs inrayed  that  an  order  might  be  granted  restraining  the  de- 
fendants, and  especially  Underwood,  from  intermeddling  or  inter- 
fering with  the  premises,  and  from  taking  or  instituting  any 
proceedings  to  recover  possession  of  the  same,  and  from  doing 
or  suffering  any  act  to  be  done  by  which  the  said  premises 
might  be  in  any  way  or  manner  incumbered  or  affected ;  and 
that  they  might  have  judgment  against  the  defendants,  vacat- 
ing and  setting  aside  the  report  of  the  said  Ansel  J.  McCall, 
and  the  order  confirming  the  same,  and  the  report  of  sale  made 
by  the  said  Archer  C.  Montgomery  as  such  special  guardian,  as 
herein  set  forth,  the  order  confirming  the  said  report  and  direct- 
ing the  said  conveyance,  and  the  said  deed  of  conveyance  made 
by  Montgomery,  as  special  guardian  to  the  said  John  Under- 
wood, and  all  subsequent  proceedings,  and  that  Underwood  be 
directed  to  release  to  the  plaintiffs  all  the  rights  title  and  inter- 
est vested  in  him,  Underwood,  by  virtue  of  the  said  deed ;  or 
for  such  other  and  further  judgment,  &c. 

The  defendant  Underwood  answered  separatdy,  denying  most 
of  the  allegations  in  the  complaint,  and  denying  especially  that 
the  proceedings  and  the  deed  so  executed  by  Montgomery  as 
special  guardian,  to  him,  were  had  and  made  in  bad  &ith,  and  in 
fraud  and  violation  of  the  rights  of  the  plaintiffs ;  but  on  the 
MDtrary,  he  asserted  and  charged  that  they  were  &ir,  honesty 
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bona  fide,  and  in  good  fidth.  Montgomery  and  Gardner  an- 
swered jointly  and  severally,  also  patting  in  issne  the  material  al- 
legations of  the  complaint  relating  to  their  actings  and  doings ;  de- 
nying that  there  was  any  secret  agreement  or  understanding 
.  between  Ghurdner  and  Underwood  previous  to  the  commencement 
of  the  proceedings  for  the  sale  of  the  real  estate,  tbat  Grardner 
should  sell  and  convey  his  interest  therein  to  Underwood  for  a 
less  sum  than  $6,601.44^  the  estimated  value  of  Ghirdner's  inter- 
est in  the  premises ;  denying  that  no  part  of  the  sum  of  $6,601^ 
had  been  paid  to  Montgomery  or  Gardner,  but  alledging  that  a 
part  of  it  had  been  paid  to  Gardner,  and  that  the  balance  Under- 
Wood  was  liable  and  able  to  pay ;  and  denying  that  the  proceed- 
ings, and  the  deed  so  executed  by  Montgomery,  the  special 
guardian,  for  said  premises  to  the  said  Underwood,  or  either  of 
them,  were  had  in  bad  faith,  and  in  fraud  and  violation  of  the 
rights  of  the  plaintiffisi ;  and  they,  each  of  them,  denied  that 
thc^,  or  either  of  them^  or  the  other  defendants,  to  their  knowl- 
edge, information  or  belief  had  made  any  fraudulent  represen- 
tation^, or  been  guilty  of  any  fraudalent  acts,  or  concealment^ 
in  procuring  the  sale  of  said  estate.  On  the  contrary,  they 
charged  and  insisted  that  the  whole  transaction  was  fair,  honesty 
and  bona  fide^  and  in  good  faith. 

The  plaintiffs,  by  their  reply,  put  in  issue  the  allegations  of 
Ihe  answers.  The  action  was  tried  before  his  honor,  Thomas  A.r 
Johnson,  one  of  the  justices  of  this  court,  at  a  special  term, 
held  in  the  county  of  Yates,  in  November,  1852.  The  plain* 
tiffs'  counsel  made  a  statement  of  the  ftets  of  the  case  to  the 
court.  The  defendants'  counsel  then  moved  the  coint  for  a  dis». 
missal  of  the  complaint,  on  the  ground  that  it  did  not  state  facts 
sufficient  io  constitute  a  cause  of  action.'  That  admitting  ttw 
facts  therein  stated  to  be  true,  the  pkintiffs  were  not  entitled  to 
the  relief  therein  demanded.  That  the  sale  and  conveyance  of 
the  premises  having  been  made  pursuant  to  Ae  statute  the  same 
could  not  be  avoided  or  amended  by  reason  of  any  fraud  alleged 
in  said  complaint  The  court  denied  the  motion^  and  decided  to 
go  into  the  prooi^  to  which  the  defendants  excepted.  The  plam- 
tiffs,  to  prove  their  case,  offered  and  gave  in  evidence  an  ezeflH 
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plified  copy  of  the  several  instniments  and  papers  mentioned  and 
Bet  forth  in  the  complaint.  They  then  called  a«  a  witness,  An- 
drew F.  Oliver,  who  testified  that  he  was  a  practicing  physician 
and  knew  the  plaintiffs ;  that  he  knew  their  mother  in  her  life 
time.  She  died  on  the  14th  or  15th  of  November,  1851 ;  the 
witness  was  her  attending  physician  ;  that  he  understood  she 
had  been  sick  since  July,  1851 ;  that  he  was  called  in,  the  fore 
part  of  September,  and  found  her  laboring  under  severe  fever, 
arising  from  her  confinement  in  July  prior.  This  fever  contin- 
ued more  or  less  up  to  her  death,  sometimes  better  and  some- 
times worse.  She  continued  this  way  up  to  two  or  three  weeks 
before  her  death,  and  then  the  witness  thought  she  would  recover, 
but  for  the  last  two  or  three  weeks  before  her  death  he  gave  up 
all  hopes  of  her  recovery,  and  so  expressed  himself;  that  he 
eame  home  one  evening  from  O.  S.  Clark's  about  a  week  before 
her  death;  that  he  started  to  go  to  Judge  Oliver's  office ;  as  he 
passed  through  the  gate  he  passed  Underwood,  and  as  he  went^ 
en  the  stoop  he  met  Montgomery  and  Gardner.  Gardner  asked 
him  how  Mrs.  Clark  was.  The  witness  told  him  she  was  very 
sick,  and  would  not  probably  Ihre  but  a  few  days.  Montgomery 
said,  "  she  is  very  sick  then?"  The  witness  replied,  ^'  yes,  she 
would  not  probably  live  till  morning."  The  witness  stepped  into 
the  office,  where  he  saw  Montgomery.  He  understood  Mont- 
gomery was  making  application  for  the  sale  of  the  premises* 
Lewis  and  he  were  in  one  office  and  Judge  Oliver  in  the  other. 
Esekiel  Clark  and  James  Brown  came  in  while  the  witness  was 
in  the  front  office.  Clark  and  Judge  Oliver  and  Montgomery 
were  in  the  back  office ;  while  there  Clark  and  Montgomery 
talked  about  the  sale  of  these  premises.  They  talked  pretty 
loud.  Clark  objected  to  the  sale,  and  said  it  was  not  necessary, 
as  there  were  no  debts,  and  that  Mary  Ann  Clark  was  sick  and 
would  die.  The  witness  was  asked  by  Judge  Oliver  as  to  the 
sickness  of  Mary  Ann,  abd  he  told  him  she  would  not  live  a 
week.  But  he  was  not  sure  Montgomery  was  then  present. 
The  witness  was  sent  for  while  in  the  office,  to  see  Mary  Ann* 
He  went,  and  found  her  in  spasms  and  insensible ;  under  strong 
stilnidants,  occasionally  she  would  rouse  up.    This  was  the  kt* 
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premiBei^  or  any  person  entitled  to  the  same,  or  who  was 
willing  to  join  in  the  sale.  The  referee  subseqnentlj  reported 
that  the  whole  of  said  premises  were  worth,  in  the  aggregate 
seteni  thousand  three  hundred  dollars,  and  that,  in  his  opinion, 
it  would  be  for  the  interest  of  the  infants  to  hare  the  same  sold 
tpon  the  following  conditions ;  that  so  mtAsh  of  the  proceeds  of 
their  share  or  interest  in  the  samer  as  might  b^  necessary  to  pay 
their  respective  proportions  of  the  gross  value  of  the  life  estate 
of  the  said  Mary  Ann  Clark  therein,  and  the  costs  of  the  pro^ 
toedings,  be  paid  by  the  purchaser  on  the  delivery  of  the  deed, 
and  that  the  jpayment  of  the  residue  of  the  purchase  money  of 
the  interest  of  the  said  infants  be  secured  by  the  bond  of  the  pur« 
chaser  and  a  mortgage  upon  the  premises,  to  the  infants,  con- 
ditioned to  pay  the  interest  thereon  annually,  at  the  rate  of 
ieven  per  cent  on  the  principal  portion  of  each,  as  they  should 
severally  arrive  at  the  age  of  twenty-one  years ;  that  the  said 
inSsmts  were  not  in  absolute  want  of  any  of  the  proceeds  of  the 
sale  for  their  support  and  maintenance  over  and  above  the  an- 
nual interest  thereof;  and  that  John  Gardner,  the  person  own- 
ing the  life  estate  of  the  said  Mary  Ann  Clark  in  the  premises, 
was  willing  to  join  in  the  said  sale,  and  that  the  referee  had 
ascertained  the  value  of  her  said  life  estate  in  the  premises  on 
the  principle  of  life  annuities,  and  that  the  present  value  of  the 
same  was  $4,962.97. 

The  plaintiffs  further  alleged  that  Ihis  report  was  subse- 
quently cimfirmed  by  the  court,  and  it  was  further  ordered,  that 
Montgomery,  as  special  guardian  of  the  said  in&nts,  be  and-  he 
was  thereby  authorized  and  empowered  to  contract  for  the  sale 
and  conveyance  of  all  the  right,  title  and  interest  of  the  said 
infimts  in  and  to  such  real  estate,  at  a  price  not  less  than  the 
imm  specified  by  the  referee  in  his  report  as  the  value  thereof 
and  upon  the  terms  and  conditions  therein  specified,  stating  that 
he  had  entered  into  an  agreement,  subject  to  the  approbation 
of  the  court,  with  John  Underwood,  for  the  sale  of  all  the  rights 
title  and  interest  of  the  infimts  in  and  to  said  real  estate,  upon 
the  following  terms  and  conditions :  Underwood  was  to  pay  there* 
finr  the  sum  of  $8,678.82,  including  the  Hfe  estate  of  Mary  Ana 
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dark  and  the  interest  of  the  two  said  in&nts,  it  being  «t  the 
rate  of  the  flnm  of  $40  per  acre  for  t]ie  said  premises,  which 
sum  was  payable  as  follows:  So  much  of  the  pnrdiase  money 
as  should  be  necessary  to  pay  the  respectiTe  portions  of  all 
the  said  infants  of  the  gross  amount  supposed  to  be  the  value 
of  the  life  estate  of  the  said  Mary  Aim  Clark,  in  hand  to  the 
said  John  Churdner,  the  owner  thereof  and  so  mudi  as  was 
required  to  pay  the  said  in&nts'  posrtioH  of  the  costs  of  the 
proceedings,  on  the  delivery  of  the  deed,  wid  the  payment 
of  the  residue  of  «aid  pnichase  money  to  be  secured  by  the 
bond  of  the  purchase  and  a  mortgage  upon  the  premises,  to 
be  given  by  him  to  tiie  said  infairtisi,  conditioned  to  pay  the 
interest  thereon  annaaHy,  and  the  principal  in  two  equal  install- 
ments, payable  wtien  the  said  infiuits  should  respectively  arrive 
at  the  age  of  twenty-one  years ;  that  the  gross  value  of  the  lift 
estate  of  the  said  Mary  Ann  Clark  in  the  whole  of  the  said  prenh 
ises  was  4^6,601.44,  and  the  costs  of  the  proceedings  amount- 
ed to  about  the  sum  of  j^SO — after  deducting  which  sum  from 
the  amount  of  the  purchase  money  aforesaid,  there  would  remain 
the  sum  of  $2,028.88  due  the  said  infants  collectively,  to  be  se- 
cured as  aforesaid,  or  $1,014.19  eacL  He  further  reported  that 
the  above  were  the  best  terms  upon  which  he  could  sell  the  said 
prcqiert^,  and  in  his  (pinion  that  the  premises  were  an  ample  se- 
enrity  for  the  payment  of  the  balance  of  the  purchase  money. 

The  phintiSs  further  alleged  that  on  the  19th  <^  Novem- 
ber, 1851,  this  report  And  the  agreement  therein  mentioned, 
were  ratified  and  confirmed  by  the  court ;  and  it  was  further 
ordered,  that  the -said  iqpecial  guardian  should  execute  and  ao-* 
knowledge,  and  deEver  to  the  said  John  Undorwood,  a  good  and 
sufficient  conveyance  of  all  the  right,  title,  estate  Mid  interest 
of  the  said  in&nts  in  and  to  the  premises  aforesaid,  upon  his 
compliance  with  the  tenns  and  conditions  upon  which  the  deed 
wras  to  be  delivered.  And  it  was  forth^  ordered,  that  out  of 
the  purchase  money  paid  by  the  said  John  Underwood  upon  the 
delivery  of  the-deed,  the  special  guardjan  should  pay  the  aum  of 
#6,601.44  to  the  said  John  Gardner,  for  the  lift  estate  of  the 
Mid  Mary  Ann,  and  take  his  release  and  receipt  in  full  dis- 
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oharge  thereof  and  pay  to  tiie  cooasel  of  the  petitioner  the 
costs  of  the  proceedmgi,  to  be  taxed ;  and  that  the  money  whidi 
shoald  be  reoei?ed  from  time  to  time  for  interest  npon  the  botfd 
and  mortgage  given  by  theparohaser,  dionld  be  applied  by  such 
special  guardian  to  the  maintenance  and  edncatkm  of  the  said 
infiints.  The  plaintiffs  further  alleged  that  Montgomery,  as  sach 
special  guardian,  did,  on  the  14th  day  of  Norember,  1851,  sad 
before  the  said  last  mentioned  order  was  filed  or  entered  with 
the  clerk,  execnte  under  his  hand  and  seal,  and  deliver  to  the  said 
John  Underwood,  a  deed  bearing  date  tiie  said  14th  day  of  No- 
Tember,  1851,  purporting  to  grant  and  convey  unto  the  said 
John  Underwood,  in  consideration  of  $2,078^88,  all  the  right, 
title  and  interest  of  the  plaintiffs,  in  and  to  the  premises  men- 
tioned and  described  in  the  said  petition.  And  the  plaintiffii 
fiartber  alleged  that  the  said  Montgomery,  Gardner  and  Under- 
wood had  been  informed  and  well  knew  that  the  said  Mary  Ann 
Olark  was  dangerously  side,  and  not  expected  to  live,  and  that 
tiie  life  estate  in  the  said  premises,  daimed  by  the  said  John 
Gardner  would  in  all  probabiKty  terminate  by  the  death  of  the 
tiie  said  Mary  Ann  in  a  very  few  days^  yet  the  said  defendants 
freiiiddentiy  combining  and  ocmfederating,  d^  with  the  full 
knewledgeef  the  dangerous  illness  of  tiie  said  Mary  Ann,  caused 
and  procured  the  said  petition  to  be  presented  to  the  judge  of 
Tates  county  court,  as  before  mentioned,  with  an  agreement  and 
wnderstanding  that  in  case  ibey  tite  said  defendants  could  procure 
an  order  for  the  sale  of  the  said  premises,  Underwood  should  be- 
come l9ie  purchaser  thereof,  at  the  rale  of  about  tiiirty  dollars 
per  acre  for  the  whde,  including  tiie  evtate  Ibr  the  life  of  tiie 
said  Mary  Ann,  and  whidi  said  life  estate  should  be  estimated 
and  valued  according  to  the  principle  of  life  aonuities,  without 
•ay  ref<nrence  to  theixmditian  or  cireumstaaDes  of  tiie  said  Mary 
Ann  Olark,  and  which  'value  of  said  Uh  estSKte  was  to  be  de- 
Aacted  from  the  purchase  money  of  the  preudsea  and  paid  oiver 
to  Gardner,  and  in  ease  of  the  death  of  the  said  Mary  Ann,  the 
said  John  Ghardner  was  not  to  sustain  any  loss,  but  would  tiiere- 
by  become  fully  possessed  of  more  than  two  thirds  tiLCvalne  of 
HbB  premises,  to  the  great  injury  of  the  plaintiis.    That  tka 
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dttfendanis  fidling  in  their  oMitemplated  proceedings  befcore  the 
j«dge  of  Yates  oonnty  court  as  aforesaid,  for  the  purpose  and 
vith  a  design  of  carrying  into  effect  their  aforesaid  fraudulent 
agreement  and  design,  withdrew  the  said  petition  and  proceed- 
ings from  before  the  judge  of  Yates  comity  court,  and  insti-  • 
tuted  and  completed  the  said  proceedings  hereinbefore  mentioned 
in  the  supremo  court  That  the  defendants  well  knew,  at  the 
time  of  presenting  the  petiticm  to  the  supreme  court,  that  Eze- 
Idel  Clark  had  been  duly  appointed  and  then  was  general  guar- 
dian of  Mary  Alice  Clark,  the  infant  sister  of  the  plaintiffs,  and 
that  he,  the  said  Esekiel  Clark,  as  such  guardian,  was  opposed 
to  their  proeeedings  or  to  a  sale  of  the  premises,  yet  they,  the 
said  defendants,  well  knowing  that  the  said  Esekiel  Clark  was 
opposed  to  such  proceedings  being  had  mr  taken,  and  fearing 
that  if  said  Clark  should  be  informed  of  their  said  contemplated 
proeeecBngs,  he  would  appear  and  oppose  the  same,  the  defend- 
ants secretly  and  without  the  knowledge  of  the  said  Esekiel 
Clark  or  of  any  oilier  relation  or  friend  of  the  plaintiff's,  de- 
iwrted  from  the  county  of  Yates  and  went  to  the  county  of 
Steuben  and  instituted  the  said  proceedings.  That  the  sai4 
M<mtgomery,  Gardner  and  Underwood  fraudulently  conoealed 
from  the  said  supreme  court  and  the  said  referee  the  &ets  in 
relatioii  to  the  eireumstanoes  and  conation  of  the  said  Mary 
Ann  Clark,  and  the  {tfobability  of  the  speedy  termination  <^  the 
estate  tor  thelifeof  thesittd  Mary  Ann  in  the  said  premises  by 
her  deatk  That  the  said  M<Natgomery  and  the  other  defendants 
well  knew,  at  the  time  the  said  Montgomery  made  and  filed  his 
said  report  of  said  sale,  that  the  estate  for  the  life  of  the  said 
Mary  Ann,  in  the  premises,  was  not  w<Mrth  the  sum  of  $6^601.41^ 
as  therein  feisty  and  fraudulently  represented  That  the  said 
Mary  Ann  Chrk,  the  mother  of  the  plaintiffs,  died  on  the  evok- 
ing of  the  15th  day  of  NoTember,  1851,  and  before  the  order 
-eoBfirming  the  said  report  of  sale  bad  been  entered  or  filed. 
Thai  Gardner  neyd^  had  the  possession  of  the  said  premises  under 
his  pretend^  purchase  of  the  life  estate,  they,  the  said  Georgjs 
8.  CWk  and  Mary  Ann  his  wife,  having  refosed  to  surrender 
«p  thB  possesskm  thereof  to  him,  tiie  said  ^ohn  Gardneri  on  tbp 

vot.xviL  ar 
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groimd  that  the  deed  from  the  said  Clark  and  wife  had  been 
fraudulently  procured  by  the  said  John  (rardner  and  Mont* 
gomeiy ;  all  of  which  was  well  known  to  the  defendants  at  the 
time  of  presenting  the  said  petition  to  the  supreme  court.    That 
'  Peleg  Gardner  and  William  S.  Hudson  had  been  informed,  and 
knew  before  their  examination  as  witnesses  on  the  reference, 
before  the  said  Ansel  I.  McGall,  that  the  said  Mary  Ann  Clark 
was  dangerously  sick,  and  was  not  expected  to  survive  but  a 
short  time,  yet  the  said  Gardner  and  Hudson,  by  the  direction 
and  procurement  of  the  defendants  or  some  one  of  them,  con^ 
cealed  the  fact  in  relation  to  the  true  circumstances  and  con- 
dition of  the  said  Mary  Ann  Clark  in  their  testimony  before  the 
said  referee^    The  plaintiffs  further  charged  that  before  any  of  the 
proceedings  hereinbefore  mentioned  were  instituted,  there  was  a 
secret  agreement  or  understanding  entered  into,  by  and  between 
the  said  John  Gardner  and  John  Underwood,  that  Gardner 
should  sell  and  convey  his  interest  in  the  said  premises  to  Un- 
derwood for  a  much  less  sum  or  price  than  the  sum  of  $6,601.44, 
the  estimated  value  of  the  interest  of  the  said  Gardner  in  the 
same,  and  that  the  sum  finally  to  be  paid  by  Underwood  to 
Gardner,  if  Underwood  should  succeed  in  obtaining  a  title  under 
and  by  virtue  of  the  said  proceedings,  was  to  be  settled  by  and 
between  them  without  any  reference  to  the  estimate  as  contain* 
ed  in  the  report  of  said  sale  made  by  the  said  special  guardian 
as  aforesaid.    That  the  sum  of  $6,601.44  never  had  been  in 
good  faith  actually  paid  by  Underwood  to  the  said  special  guar- 
dian, or  to  the  said  John  Gardner ;  that  Montgomery  executed 
and  delivered  the  deed  hereinbefore  mentioned,  as  special  guar- 
dian, to  Underwood,  without  having  taken  from  Gardner  a  good 
and  sufficient  release  in  law  of  all  the  right,  title  and  interest  of 
the  said  Gardner  in  the  premises.    And  that  no  release  or  other 
writing  under  seal  was  ever  executed  by  Gardner  to  Montgom- 
ery, such  special  guardian,  or  to  any  other  person,  until  after 
the  execution  and  delivery  of  the  deed  %y  Montgomery  to 
Underwood  as  aforesaid. 

The  plaintiffs  further  alledged  that  on  the  death  of  the  sud 
Mary  Ann  Clark,  the  said  George  S.  Churk,  then  being  in  the 
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poesesflioii  of  the  premises,  surrendered  up  the  possession  of 
such  premises  to  the  said  Ezekiel  Clark,  the  then  general  guar- 
dian of  the  said  Mary  Alice  Clark,  subject  to  the  rights  of  a 
tenant  under  the  said  George  S.  Clark,  and  the  said  Mary  Ann 
his  wife ;  and  that  the  said  Ezekiel  Clark  entered  into  the  pos- . 
session  of  the  said  premises  as  such  general  guardian,  and  still 
held  the  possession  for  such  person  or  persons  as  might  be'  le- 
gally entitled  to  the  same ;  that  the  said  Mary  Alice  Clark  died 
on  the  seventh  day  of  December,  1851,  leaving  her  surviving, 
QeoTge  S.  Clark,  her  &ther,  and  the  plaintiffs,  her  next  of  kin 
and  heirs  at  law.  The  plaintiffs  charged  that  the  said  proceed- 
ings, and  the  deed  as  executed  by  Montgomery,  as  such  special 
guardian,  to  said  Underwood,  were  had  and  made  in  bad  faith. 
and  in  firaud  of  the  rights  of  the  plaintiffs ;  wherefore  the  plain- 
tiffs prayed  that  an  order  might  be  granted  restraining  the  de- 
fendants, and  especially  Underwood,  from  intermeddling  or  inter- 
fering with  the  premises,  and  from  taking  or  instituting  any 
proceedings  to  recover  possession  of  the  same,  and  from  doing 
or  suffering  any  act  to  be  done  by  which  the  said  prendsea 
might  be  in  any  way  or  manner  incumbered  or  affected ;  and 
that  they  might  have  judgment  against  the  defendants,  vacat- 
ing and  setting  aside  the  report  of  the  said  Ansel  J.  McCall, 
and  the  order  confirming  the  same,  and  the  report  of  sale  made 
by  the  said  Archer  C.  Montgomery  as  such  special  guardian,  as 
herein  set  forth,  the  order  confirming  the  said  report  and  direct- 
ing the  said  conveyance,  and  the  said  deed  of  conveyance  made 
by  Montgomery,  as  special  guardian  to  the  said  John  Under- 
wood,  and  all  subsequent  proceedings,  and  that  Underwood  be 
directed  to  release  to  the  plaintiffs  all  the  right,  title  and  inter- 
est vested  in  him,  Underwood,  by  virtue  of  the  said  deed ;  or 
for  such  other  and  further  judgment,  &c. 

The  defendant  Underwood  answered  separately,  denying  most 
of  the  allegations  in  the  complaint,  and  denying  especially  that 
the  proceedings  and  the  deed  so  executed  by  Montgomery  aa 
special  guardian,  to  him,  were  had  and  made  in  bad  fiuth,  and  in 
fraud  and  violation  of  the  rights  of  the  plaintiffs ;  but  on  the 
matnTjj  he  asserted  and  charged  that  they  were  fisur,  honesti 
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never  to  favor  manifest  injustice  and  cupidity.  Suppose  the 
teucts  had  been  disclosed  by  the  petition,  and  in  the  evidence  be- 
fore the  referee,  where  Montgomery  himself  was  a  witness,  that 
Mrs.  Clark  was  in  the  last  extremity  of  sickness ;  that  her  re- 
covery had  been  declared  impossible  by  her  attending  physician ; 
and  that  she  was  at  that  moment  in  a  state  of  insensibility ; 
could  such  a  sale  and  distribution  of  the  proceeds  have  been 
ordered  or  sanctioned?  The  assumption  that  it  could,  would  be 
in  the  last  degree  derogatory  not  only  to  the  capacity  and  char- 
acter of  the  judge,  but  to  the  administration  of  jtistice.  It  is 
clear  enough,  that  no  judge,  having  the  leiiSt  regard  for  himself 
or  for  the  rights  of  others^  would  have  ordered  a  sale,  under  such 
circumstances.  It  was,  Unquestionably,  the  suppression  of  this 
important  fact  alone,  which  enabled  the  defendants,  under  the 
sanction  of  judicial  forms,  to  perpetrate  this  flagrant  wrong 
against  the  plaintiffs.  It  was  a  fact  in  the  case,  known  to  the 
defendant  and  unknown  to  the  court,  but  the  knowlege  of  which 
by  the  court,  was  indispensable  to  a  discreet  and  proper  exer- 
cise of  its  powers  in  the  premises.  The  court  had  no  means  of 
knowing  or  ascertaining  the  fact,  and  the  defendants  well  knew 
that  their  whole  scheme  would  be  defeated  by  its  disclosure. 
Under  such  circumstances,  the  suppression  of  the  truth  is  equiva^ 
lent  to  the  direct  assertion  of  iBdsehood. 

It  is  urged  that  the  defendants  were  under  no  obligation  to 
disclose,  and  th^efore  are  not  amenable.  Whatever  may  h& 
said  in  this  respect  as  to  the  other  defendants,  it  certainly  can- 
not be  affirmed  of  the  defendant  Montgomery.  He  was  bound 
by  every  consideration  of  duty  and  fidelity  to  his  trust,  to  dis- 
close every  fact  in  the  case  which  might  seriously  affect  the 
interest  of  his  wards.  It  is  not  the  case  of  two  contracting  par- 
ties with  the  source  of  knowledge  equally  open  to  both,  where 
the  purchaser  has  acqtiired  some  knowledge  affecting  the  quality 
or  condition  of  the  subject  of  the  purchase  of  which  the  seller  is 
ignorant.  In  such  case  it  hacr  been  held  that  if  the  purchaser 
do  nothing  whatever  to  mislead,  he  is  under  no  obligation  to 
disclose.  But  this  is  in  no  respect  analogous  to  sdch  a  case,  in 
principle.    The  court  was  no  party.    It  was  charged  with  no 
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datj,  other  than  that  of  exercising  a  sound  and  reasonable  dis- 
cretion upon  the  case  presented.  It  could  not  but  presume  that 
the  qualified  representative  and  guardian  of  the  infants,  wad 
acting  in  good  faith.  But  it  is  urged  that  the  court  having  passed 
upon  the  case  presented,  and  there  being  no  error  in  the  exercise 
of  its  discretion,  and  the  order  or  judgment  entered  upon  the  case 
so  presented,  it  has  now  no  power  to  undo  what  it  has  ordered 
to  be  done,  even  if  the  case  presented  did  not  contain  all  the 
material  facts.  If  it  be  true  that  courts  cannot  undo  the  wrong 
they  have  unwittingly  done,  through  misrepresentation  or  fraud- 
ulent suppression  of  material  facts,  and  place  parties  in  staiti 
ipto,  the  power  with  which  they  are  clothed  is  certainly  most 
lamentably  defective.  But  there  is  no  lack  of  power  in  such  a 
case  when  fraud  is  alleged  and  clearly  established,  as  it  is  here. 
Ther^  is  no  need  of  invoking  precedents,  or  authority,  to  sufr* 
tain  80  plain  and  reasonable  a  proposition.  Fraud  not  only 
vitiates  all  sales  and  conveyances  into  which  it  enters,  but  the 
power  and  authority  to  sell  and  convey  also,  from  whatever 
source  derived;  An  order  giving  a  party  authority  to  sell  and 
convey,  fraudulently  obtained  from  a  court,  is  no  better  than  a 
power  fiiiudulently  derived  from  the  party  whose  rights  are  in- 
juriously affected  by  it.  It  may  always  be  annulled  at  his 
instance,  upon  establishing  the  fraud,  at  least  as  to  all  person^ 
who  were  parties  or  privies  to  such  fraud*  No  rights  acquired 
in  good  faith,  intervene  here,  and  there  is  no  obstacle  to  pla- 
cing the  parties  again  in  statu  quo.  All  the  orders,  therefore, 
entered  in  the  special  proceedings,  including  the  order  of  sale 
and  the  order  confirming  such  sale,  must  be  vacated  and  annulled 
ike  defendant  Underwood  be  ordered  and  decreed  to  reconvey 
the  premises  conveyed  to  ^him  by  the  defendant  Montgomery, 
and  Montgomery  be  directed  to  cancel  and  to  surrender  the 
bonds,  and  satisfy  of  record  the  mortgages,  taken  by  him 
for  the  plaintiffs  upon  such  sale ;  the  defendants  to  pay  plain- 
tiffs' costs  of  suit." 
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Upon  appeal  to  the  general  term  the  decision  of  the  juBtioe  at 
special  term  was  unanimously  affirmed  upon  the  merits,  and 
the  principles  asserted  in  the  opinion  adopted.  Although  Justice 
Strong  was  of  opinion,  as  will  be  seen,  that  a  new  trial  should 
be  granted,  on  the  ground  that  the  justice  at  special  term  erred 
in  rejecting  evidence  offered  by  the  defendant  on  the  trial.  The 
cause  was  argued,  upon  the  appeal,  by 

£>.  B.  ProsseTy  for  the  plaintiffs. 

W,  Barnes^  for  the  defendants. 

T.  R.  Strong,  J.  The  proof  which  the  defendants  offered 
to  make  by  the  witness  Cameron,  and  which  was  rejected,  should, 
I  am  satisfied,  have  been  received.  The  conversations  between 
Montgomery  and  Gardner,  two  of  the  defendants,  proposed  to 
be  proved,  were  intermediate  the  presentation  of  the  petition  to 
the  county  judge,  and  the  application  to  this  court  at  special 
term  for  a  sale,  a^id  but  a  brief  period  before  the  order  for  a 
sale  was  obtained ;  they  related  to  the  past  as  well  as  to  future 
proceedings  to  effect  a  sale,  all  of  which  are  charged  to  have 
been  fraudulent ;  and  were  so  connected  with  those  proceedings 
as  to  form  a  part  of  them ;  and  they  were  of  such  a  nature  as 
to  be  entitled  to  some  consideration,  upon  the  question  as  to  the 
motive  with  which  those  proceedings  were  conducted.  They 
were  part  of  the  res  gestce^  calculated  to  afford  some  light  on 
the  subject  under  investigation,  and,  as  such,  proof  of  them  was 
admissible^  Whenever  the  intention  with  which  an  act  is  done 
becomes  a  subject  of  inquiry,  the  conversations  and  declarations 
accompanying  it,  of  the  persons  by  whom  it  was  performed,  may 
be  proved  in  their  favor,  as  part  of  the  res  gestts.  (1  Phil.  Ev. 
231.  1  Greenhafs  Ev.  hh  108, 109, 110.)  Several  illustrations 
are  given  and  authorities  referred  to  by  those  authors,  and 
numerous  others  will  be  found  in  Cowen  ^  HilPs  NateSy  585 
to  606.  (See  also  3  GreerUeafs  Ev.  §  99.  Rex  v.  Whitekead, 
1  Car.  6f  PaynBy  67.)  It  would  often  lead  to  error,  and  be 
highly  unjust,  to  refuse  such  evidence  in  explanation  of  the 
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oondtict  of  men.  In  regard  to  the  communication  of  Gardner  to 
Montgomery,  on  the  11th  of  November,  the  day  before  the  order 
for  a  sale  was  made,  of  what  the  attending  physician  of  Mrs. 
Clark  had  told  him  in  reference  to  her  health,  proof  of  it  was 
clearly  admissible,  as  showing,  in  part,  the  information  upon 
which  Montgomery  acted.  Greenleaf  says,  {Vol  1,  5  101,) 
"Where  the  question  is  whether  the  party  acted  prudently, 
wisely,  or  in  good  fiiith,  the  information  on  which  he  acted, 
whether  true  or  fiJse,  is  original  and  material  evidence:  This 
is  often  iUustrated  in  actions  for  malicious  prosecutions,  and  also 
in  cases  of  agency,  and  of  trusts."  Evidence  of  similar  communi* 
cations  to  Montgomery  by  other  persons  was  received  without 
objection,  and  a  distinction  appears  to  have  been  taken,  between 
information  given  by  Gardner  and  that  received  from  others, 
but  I  am  not  aware  of  any  good  ground  for  such  a  distinction. 

This  proof  might  not  have  affected  the  result,  but  it  is  sufficient 
to  call  for  the  granting  of  a  new  trial,  that  the  defendants  were 
entitled  to  make  it,  and  may  have  been  prejudiced  by  its  exclu- 
sion. It  would  have  tended  to  show  that  Montgomery  was  not 
guilty  of  the  fraud  charged,  and  proof  of  that  fact  would  have 
essentially  aided  each  of  the  other  defendants  in  his  defense. 

Aside  from  the  offers  and  rejection  of  evidence  which  have 
been  considered,  I  should  have  no  difficulty  in  sustaining  the 
judgment. 

I  am  therefore  of  opinion  that  the  judgment  should  be  reversed, 
and  a  new  trial  granted  as  to  the  appellant ;  but  my  brethren 
have  arrived  at  the  conclusion  that  the  evidence  rejected,  if  it 
was  admissible,  and  had  been  received,  could  not  have  affected 
the  rof^ult,  and  that  the  judgment  should  be  affirmed. 

^  «        Judgment  affirmed,  with  costs. 

(MoneB  esiCBBAi.  XsrMi  S«p(emb«r  6,  1858.    WtlkSf  Sddm  and  T,  JR. 
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.  A.,  B.  and  G.  were  appointed  bv  statute,  commissioners  to  drain  certain  wet 
lands,  so  as  to  remove  the  cause  of  sickness ;  and  pursuant  to  the  act,  made 
and  filed  maps  of  a  river  and  the  lands  they  found  it  necessary  to  enter  upon, 
which  thej  proposed  to  drain,  and  also,  in  pursuance  of  the  provisions  of  the 
statute,  presented  to  the  court  an  estimate  of  the  cost  of  removing  obstruc- 
tions to  the  free  course  of  the  water.  In  that  estimate  was  an  item,  "  for  re- 
moving dam  at  ]>aytoa  Falls,  $100."  Thereupon  commissionert  were  appoint- 
ed by  the  court  to  appraise  the  damages  of  the  owners.  AAerwards,  the 
first  commissioners  procured  an  admeasurement  and  came  to  a  conclusion 
that  it  was  not  necessary  to  remove  the  dam,  but  that  it  would  be  sufficient 
to  lower  it  three  feet.  The  commissionners  to  appraise,  decide^  that  they 
were  bound  to  appraise  the  damages  that  the  owner  of  the  dam  would  sustain 
by  its  entire  removal.  The  plaintiffs,  who  were  liable  to  be  assessed  to  pay 
A  large  portion  of  the  damages  that  the  owners  might  sustain,  procured  an 
amended  estimate  firom  tho  first  commissioners,  which  the  court  refused  to  re- 
ceive ;  and  then  they  commenced  this  suit  against  both  sets  of  commissionen 
and  the  owners  of  the  dam,  to  enjoin  the  latter  fVom  claiming,  before  the 
commissioners,  more  damages  than  would  accrue  by  lowering  it  three  feet, 
and  to  enjoin  the  commissioners  fVom  appraising  the  damages,  except  upon 
that  basis,  and  not  for  the  entire  removal,  and  praying  that  the  first  com- 
missioners should  make  a  new  estimate ;  and  that  a  temporary  ii\}anctioa 
should  issue  to  prevent  an  appraisal  until  the  fUrther  order  of  the  court, 
and  for  Airther  relief.  The  plaintiffii  having  obtained  a  preliminary  in- 
junction, which  was  allowed  by  a  judge  at  chambers,  M«  tn^iMutiM  was  dis- 
solved,  upon  the  complainl. 

It  seems,  that  the  plaintiffs  had  sufficient  interest  to  entitle  them  to  be  parties, 
if  the  suit  was  otherwise  sustainable. 

Whether  the  members  of  the  court  in  these  special  cases  act  as  commission- 
ers, or  as  a  court  of  law,  in  a  summary  way,  their  powers  are  wholly  derived 
fh>m  the  statute. 

Nor  have  the  commissioners  any  powers  except  what  are  conferred  by  the 
statute,  which  they  must  strictly  pursue. 

The  commissioners  in  this  case  had  no  authority  to  present  to  the  court,  nor 
the  court  to  receive,  a  second  estimate  of  the  expense. 

The  discretion  given  to  public  agents  in  thes#ca8es  cannot  be  controlled,  or 
aided,  by  a  court  of  law  or  equity. 

If  they  exceed  their  powers,  they  may  become  trespaasera,  and  if  tiie  act 
they  are  about  to  commit  may  pAduoe  great  and  irreparable  iijiiry,  the|r 
may,  like  other  trespassers,  be  restrained. 

And  so,  if  in  the  execution  of  what  they  conceive  to  be  their  duty,  they  oo- 
casion  a  public  nuisance. 

An  ityimction  will  sometimes  be  allowed,  to  prevent  a  mttltiplSdty  of  ralta. 


8T.  LAWRENCE— EEBBUART,  1868.  £25 

Woodrair  V.  Fisber. 

Whether  lands  can  be  drained  against  tbe  will  and  at  the  expense  of  the  own- 
en,  to  remoTe  the  cause  of  sickness,  if  the  inhabitants  afflicted  do  not  re- 
side on  th^  land ;  and  the  lands  will  not  be  benefited  thereby  Y    C^tuere, 

Owners  of  wet  lands  are  not  gnilty  of  a  public  nuisance  because  they  neglect 
to  drain  them. 

Although  estimates  by  commissioners  to  drain  wet  lands  are  to  be  presented  to 
the  coart  in  a  particular  judicial  district,  and  commissioners  to  appraise 
damages  are  to  be  appointed  by  the  same,  that  does  not  affect  the  general 
jurisdiction  of  the  court  in  a  suit ;  nor  the  power  of  a  judge  in  any  other 
district  to  allow  an  injunction. 

Kor  is  it  an  objection  to  such  suit,  or  to  such  allowancoi  that  the  wrong 
county  is  designated  as  the  place  of  trial. 

As  a  general  rule,  an  injunction  will  not  be  allowed  upon  mere  information 
and  belief.  But  the  usual  verification  is  sufl9cient,  if  the  allegations  relied 
upon  as  sufScient  grounds  for  graotiDg  an  injunction  are  stated  positively  in 
the  complaint,  even  though  other  allegations  in  the  complaint  are  stated  on 
information  and  belief.    Nor  is  a  separate  affidavit  required  in  such  cases. 

Where  the  motion  for  an  ii\]nnction  is  for  causes  existing  at  the  commence- 
ment of  the  suit,  and  those  are  fully  set  out  in  the  complaint,  under  posi- 
tive allegations,  and  an  injunction  is  demanded  in  the  complaint  duly  veri- 
fied, an  affidavit  is  unnecessary.  An  affidavit,  however,  is  generally  neces- 
sary, if  the  cause  for  an  injunction  arise  during  litigation. 

A  motion  to  dissolve  an  injunction  allowed  by  a  judge  at  chambers,  may  be 
made  directiy  to  the  court,  without  first  applying  to  the  same  judge  to 
dissolve  or  revoke  it 


This  was  a  motion  to  dissolTO  an  injunction  granted  by  a 
judge   at  cl^aniberB,  upon  the  complaint,  verified  as  follows : 
^'Jefferson  county,  ss.    Norris  M.  Woodruflf,  one  of  the  above 
named  plaintiffs,  being  duly  sworn,  deposes  and  says,  that  he 
has  heard  read  the  foregoing  complaint  and  knows  the  contents 
th^reo^  and  that  the  same  is  true  of  his  own  knowledge  except 
as  to  the  matters  therein  stated  on  his  information  and  belief, 
and  as  to  those  matters  he  believes  it  true."    Sworn,  &c.    The 
action  was  brought  against  Archibald  Fisher,  Lawrence  H. 
De  Long,  and  Abel  P.  Morse,  commissioners  appointed  to  remove 
certain  obstructions  in  Lidian  river;  Henry  L.  Enowles,  Wil- 
liam A.  Dart  and  Joseph  Barnes,  commissioners  appointed  by 
the  legislature  to  appraise  the  damages  sustained  by  removing 
certain  obstructions  in  Indian  river,  by  virtue  of  chap.  234  of 
the  laws  of  the  state  of  New- York,  for  the  year  1852 ;  OeorgQ 
Vol.  XVIL  29 


226     CASES  nr  the  supreme  oourt^ 

Woodruff  V.  Fisher. 

FariBh,  Andrew  Laidlaw  and  William  B.  Bostwick.  By  the 
complaint  it  appeared  that  the  commissioners  appointed  by  the 
firpt  section  of  the  act,  entitled  "  an  act  to  provide  for  the  pro- 
motion of  public  health  by  draining  certain  swamp  lands  on  the 
Indian  river,  in  the  towns  of  Therese  and  Rossie/'  ch.  234,  Laws 
of  1852,  had  made  a  map,  as  required  by  the  act,  and  ascertained 
and  determined,  that  to  accomplish  the  purposes  of  the  act,  it 
would  be  necessary  to  reduce  the  waters  of  Indian  river  three  feet, 

*  and  the  several  obstructions  in  the  river  sufficient  for  that  object ; 
but  did  not  measure  to  ascertain  the  number  of  feet  or  inches 
it  would  be  necessary  to  reduce  the  obstructions  so  as  to  lower  the 
water  three  feet.  That  in  pursuance  of  said  act,  said  commission- 
ers made  an  estimate  of  the  expense  of  removing  said  obstruc- 
tion, to  be  presented  to  the  supreme  court,  which  was  signed  by 
two  of  the  commissioners,  De  Long  and  Fisher.  (It  was  not 
dated.)  That  was  an  "  festimate  of  the  cost  of  removing  the 
ledge  of  rocks  in  the  bed  of  Indian  river  at  the  smelting  works, 
so  called,  in  the  town  of  Rossie,  in  the  county  of  St.  Lawrence, 
to  the  depth  of  five  feet  for  the  whole  width  of  the  river,  and 
also  for  removing  floodwood  and  bars  above  said  ledge  and  dam 
below  said  ledge  at  the  Dayton  Falls,  according  to  the  act  passed 
April  12, 1852."  The  whole  amount  was  $2625,  of  which  one 
item  was  "  for  removing  dam  at  Dayton  Falls,  $100.''  That  on 
presenting  the  estimate  to  the  court  in  the  fourth  judicial  district- 
having  complied  with  the  other  conditions  of  the  act,  HenryyL. 
Knowles,  William  A.  Dart  and  Joseph  Barnes  were  appointed 
by  the  court  commissioners  to  appraise  the  damages  of  the 
owners  of  the  land  in  removing  the  obstructions,  who  had 
apppointed  a  time  (17th  Nov.  1852)  and  place  to  hear  the  proofs 
and  allegations  of  the  parties  on  that  question,  at  which  time 
and  place  the  plaintiffs  and  the  defendants,  Parish,  Laidlaw  and 
Bostwick  appeared,  and  Laidlaw  and  Bostwick  gave  evidence 
before  them  as  to  dan\ages,  and  it  appeared  they  were  tenants 
for  a  term  of  years  of  certain  hydraulic  works  supplied  with 
water  by  the  dam  at  Dayton  Falls,  under  a  lease  from  the 
defendant  Parish,  the  owner  in  fee.    That  Bostwick  and  Laidlaw 

-  claimed  to  recover  damages  on  the  principle  that  the  dam  at 
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Bajton  Falls  was  to  be  wholly  removed  and  tho  water  power 
wholly  destroyed.  The  plaintiffs  objected  to  such  evidence 
and  to  the  appraisal  of  damages  upon  that  principle,  and  insisted 
and  offered  to  show,  that  it  was  only  necessary  to  remote  the 
dam  three  feet,  to  so  drain  the  lands  as  required  by  the  act, 
which  would  leave  an  available  water  power  with  6  feet  4  inches 
head  and  fall.  But  the  defendants  Laidlaw  and  Bostwick  and 
Parish  insisted  that  the  act  contemplated  the  removal,  and  that 
commissioners  named  in  the  first  section  had  no  power  or  right 
to  lower  the  dam,  and  had  made  their  estimate  for  its  removal, 
"frhich  was  the  only  guide  to  the  present  commissioners  in  esti- 
mating the  damages ;  lind  the  commissioners  so  decided,  and 
also  decided  they  should  appraise  the  damage  by  an  entire 
removal  of  the  dam,  and  rejected  the  evidence  that  it  was  not 
contemplated  or  necessary.  That  an  adjournment  was  given,  to 
enable  the  plaintiffs  to  apply  to  this  court  for  leave  to  file  an 
amended  or  supplementary  estimate,  stating  correctly  the  extent 
to  which  the  commissioners  deemed  it  proper  to  lower  the  dam. 
That  the  commissioners  appointed  by  said  first  section,  before 
this  meeting,  had  caused  an  examination  and  measurement  to 
be  made  of  the  dam,  and  other  obstructions  in  the  river,  and 
ascertained  it  was  only  necessary  to  lower  the  dam  three  feet  to 
accomplish  the  object  of  the  act,  leaving  it  6  feet  4  inches ;  and 
np  to  that  time  it  had  not  been  ascertained  or  known  whether 
the  dam  would  have  to  be  removed  or  lowered,  and  that  the  ' 
expense  of  removing  the  dam  was  put  in  the  estimate  filed  in 
the  supreme  court,  only,  because  the  removal  of  the  dam  was 
mentioned  in  the  act,  and  they  had  not  at  all  considered  whether 
the  dam  should  be  removed  or  lowered;  and  that  $100  was 
deemed  sufficient  to  make  any  alteration  in  the  dam  that  might 
be  necessary  on  a  more  full  survey,  and  the  only  point  settled 
was  the  reduction  of  the  water  in  the  river  three  feet,  and  that  thA 
removal  of  the  obstruction  should  be  made  to  accomplish  that 
object.  The  complaint  further  alleged  that  the  plaintiffs  had 
caused  an  application  to  be  made  to  the  supreme  court,  in  the 
feurth  distf  i(^t,  for  leave  to  the  commissioners  to  file  an  amended 
or  supplementary  estimate  of  the  expense  of  removing  tho 
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ledge  of  rocks  and  bed  of  Indian  riyer  at  the  smelting  works,  6cc. 
This  estimate  was  like  the  other,  except  this  clause :  "  lowering 
the  dam  at  Dayton  Falls  3  feet,  so  that  the  top  of  said  dam 
will  be  6  feet  4  inches  above  the  bottom  of  the  apron  below 
the  wheel  now  in  use  in  the  mill  at  said  dam,  $100."  That 
application  was  made  upon  the  petition  of  two  of  the  commis- 
sioners, setting  forth  the  above  facts,  and  on  an  affidavit  of  the 
plaintiffs'  agent;  which  motion  was  denied.  The  oomplunt 
then  alleged  that  the  plaintiffs  owned  a  large  tract  of  land  in 
Jefferson  county,  which  is  now  flowed,  and  is  to  be  drained  by 
the  act,  and  by  virtue  of  which  they  are  bound  to  pay  the 
largest  share  of  the  damages  which  may  be  assessed  to  the 
parties  injured  by  removing  the  obstructions,  and  that  it  was 
unnecessary  to  lower  the  dam  more  than  three  feet  to  accom- 
plish the  purposes  of  the  act,  after  which  Parish  and  his  lessees 
would  still  retain  a  valuable  water  power ;  and  to  remove  the 
dam  would  increase  the  amount  of  damage  to  be  paid  by  the 
plaintiffs  and  others,  which  increase  of  damages  was  wholly 
useless  and  unnecessary.  That  the  hearing  was  postponed ;  and 
at  the  adjourned  day,  unless  the  court  interfered,  the  commis- 
sioners would  appraise  on  the  principle  of  removal  of  the  dam ; 
and  the  difference  in  damage  would  be  at  least  $1000.  The 
demand  of  judgment  was,  that  Parish,  Bostwick  and  Laidlaw  bei 
perpetually  enjoined  firom  demanding  and  claiming  before  the 
commissioners  more  damages  on  account  of  the  dam  at  Dayton 
Falls  than  might  accrue  by  lowering  the  dam  so  that  the  top  would 
be  6  feet  4  inches  above  the  apron,  &c.,  and  that  the  commis- 
sioners named  as  defendants  be  perpetually  enjoined  fix>m  esti- 
mating or  allowing  damages  for  or  on  account  of  said  dam,  except 
on  the  basis  above  stated ;  that  a  temporary  injunction  issue  to 
restrain  the  defendants  from  proceeding  to  appraise  the  damages 
under  the  act  until  the  fiourther  order  of  the  court ;  that  the  first 
commissioners  appointed  by  the  a6t  be  decreed  to  make  an  esti- 
mate of  the  expense  of  removing  and  lowering  said  obstructiona 
in  accordance  with  the  requirements  of  said  act,  and  as  fhey  had 
determined  and  decided  the  same  should  be  made,  and  for  eoeta 
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of  the  action  against  Parish,  Laidlaw  and  Bostwick,  and  for 
fiiiiher  relief. 

C.  Cr.  Myers,  for  the  defendants. 

A.  B.  James  J  for  the  plaintiffs. 

Hand,  J.  A  few  preliminary  objections  have  been  made  on 
both  sides,  which  should  be  first  noticed.  If  the  plaintiffs  showed 
sufficient  cause,  a  judge  in  the  fifth  judicial  district  had  authority 
to  grant  the  injunction.  Although  the  estimate  of  expense  was 
to  be  presented,  and  the  commissioners  to  appraise  damages,  &c. 
appointed  by  the  court  in  the  fourth  judicial  district,  that  does  not 
affect  the  question  of  jurisdiction,  in  a  suit  brought  in  relation 
to  the  subject  matter  of  the  act.     {And  see  Code,  h  401.) 

It  is  said  the  venue  ought  not  to  have  been  laid  in  Jefferson 
county,  because  the  commissioners  of  appraisal  were  of  officers 
and  residing  in,  the  county  of  St.  Lawrence  ;  but  that  question 
does  not  arise  now.  If  the  place  of  trial  designated  is  wrong, 
the  defendants  should  demand  a  change.     {Cade,  §  126.) 

The  yerification  is  in  the  ordinary  form.  An  injunction,  as  a 
general  rule,  will  not  be  allowed  upon  mere  information  and 
belief.  {Campbell  v.  Morrison',  7  Paige,  160.  Bdnk  of 
Orleans  v.  Skinner,  9  Id.  305.  1  Barb.  Ch.  Pr.  617.)  But 
in  this  case  the  allegations  relied  upon  as  sufficient  grounds  for 
granting  the  injunction,  are  stated  positively  in  the  complaint, 
and  not  on  information  and  belief.  The  verification  is,  there- 
fore, also  of  hid  own  knowledge  as  to  those  matters. 

Nor  was  a  separate  affidavit  necessary.  The  positive  verifi- 
cation of  a  complaint  is  tantamount  to  an  affidavit ;  and  it  would 
be  merely  supererogatory  to  repeat  the  same  matter  in  the  form 
of  an  affidavit  There  has  been  some  difference  of  opinion  upon 
this  point.  {Whitt.  Pr.  680,  1.)  But  I  think  the  true  con- 
struction of  sections  219  and  220  of  the  code  is,  that  if  the  motion 
for  an  injunction  is  for  causes  existing  at  the  commencement  of 
the  suit,  and  those  are  fully  set  out  in  the  complaint,  under  pos- 
itiTe  allegations,  and  an  injunction  demanded  therein,  the  ordi« 


230        OASES  m  THE  SUPREME  COURT. 


Woodruff  r.  Fisher. 


nary  verification  of  the  complaint  is  sufficient.  If  the  cause 
for  an  injunction  arise  during  litigation,  then,  as  a  general  rule, 
there  must  be  an  affidavit. 

The  objection  of  the  plaintiffs,  that  this  motion  should  have  been 
first  made  to  a  judge,  is  also  untenable.  Such  was  not  the  old 
practice,  and  sec.  225  of  the  code  authorizing  an  application  to  a 
judge  out  of  court,  is  merely  permissive  and  does  not  abridge 
the  general  jurisdiction  of  this  court.  A  motion  to  dissolve  an 
injunction,  made  directly  to  the  feourt,  was  the  former  practice ; 
and,  although  it  was  usual  to  apply  to  the  judge  granting  cer- 
tain orders  in  suits  at  law,  to  vacate  them,  this  court  has  power, 
both  in  suits  at  law  and  in  equity,  to  vacate  any  order  made  in 
a  cause  by  a  judge  out  of  court.  (1  Barb.  Chcm^  Pr,  637. 
Mintum  V.  Seymoiiry  4  John.  Ch.  173.  Newbury  v.  Newbury^ 
6JErw.Pr.jR.182.  3  i>a?iZ.  Pr.  1895.  GotM  y.  Root,  i  Hill, 
554.  Hart  v.  Butterjield,  3  Id.  455.  Ryckman  v.  Parkins^ 
9  Wmid.  470.  Barney  v.  Keith,  6  Id.  555.  1  Burr,  350. 
3  Chit.  G.  Pr.  33.  Lindsay  v.  JSher9nan,  5  How.  Pr.  R.  308. 
Blake  v.  Locy,  6  Id.  108.  Code,  k  324.  Jud.  Act,  §  16.) 
Counsel  on  the  argument  relied  upon  the  case  of  Snyder  v. 
Olmstead,  (1  How.  Sp.  T.  R.  194.)  It  is  there  reported,  that 
the  court  refused  to  hear  an  application  to  revoke  an  order  to 
deposit  books,  &c.,  because  it  should  have  been  first  made  to 
the  officer  granting  it,  notwithstanding  the  express  provisions 
of  the  statute.  (2  R.  S.  199.)  But  t  have  no  doubt  the  court 
may,  in  the  first  instance,  in  its  discretion,  hear  motions  to  va- 
cate orders.  And  if  there  were  doubts  as  to  son^e  kinds  of 
orders,  I  find  no  statute,  rule  or  decision,  abrogating  the  old 
pra<;tice  in  this  respect,  as  to  motions  to  the  court  to  dissolve  an 
injunction.    This  brings  us  to  the  merits  of  the  motion. 

I  am  inclined  to  think,  if  the  suit  can  be  sustained  upon  other 
grounds,  that  the  plaintiffs  have  such  an  interest  as  entitles  them 
to  Btie.  It  is  true  the  commissioners  are  to  assess  the  expense 
and  damage  upon  the  lands  to  be  drained,  in  proportion  to  the 
benefit  to  those  lands ;  and  the  amount  that  may  be  assessed 
upon  the  lands  of  the  plaintiffs,  depends  upon  the  judgment  of 
the  commissioners  as  to  the  amount  of  that  benefit,  and  must  ad 
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yet  be  altogether  uncertain.  But  the  plaintiffs  aver  that  they 
own  large  tracts  of  the  land  to  be  drained,  and  are  bound  to  pay 
the  largest  share  of  the  assessment,  which  last  allegation,  for 
the  purposes  of  this  motion,  must  be  taken  as  true,  so  far  as  it 
is  possible  for  them  to  know  that  fact. 

If  the  object  to  be  accomplished  by  this  statute  may  be  con- 
sidered a  public  improvement,  the  power  of  taxation  seems  to 
have  been  sustained  upon  analogous  principles.  {People  v.  May- 
or of  Brooklyn^  4  Comst.  419,  6Q7,  et  seq,  and  cases  tliere  cited 
by  court  and  counsel.  Thomas  v.  Leland,  24  Wend,  65.  Liv- 
ingston  v.  Mayor  of  N,  York,  8  Id.  101.)  But  if  the  object 
was  merely  to  improve  the  property  of  individuals,  I  think  the 
statute  would  be  void,  although  it  provided  for  compensation. 
The  water  privileges  on  Indian  river  cannot  be  taken  or  affected 
in  any  way,  solely  for  the  private  advantage  of  others,  however 
numerous  the  beneficiaries.  Several  statutes  have  been  passed 
for  draining  swamps,  but  it  seems  to  me  that  the  principle  above 
advanced,  rests  upon,  natural  and  constitutional  law.  The  pro- 
fessed object  of  this  statute  is  to  promote  public  health.  And 
one  question  that  arises  is,  whether  the  owners  of  large  tracts  of 
land  in  a  state  of  nature,  can  be  taxed  to  pay  the  expense  of  drain- 
ing them,  by  destroying  the  dams,  &c.  of  other  persons  away 
from  the  drowned  lands,  and  for  the  purposes  of  public  health  ? 
This  law  proposes  to  destroy  the  water  power  of  certain  persons 
against  their  will,  to  drain  the  lands  of  others  ;  also,  for  all  that 
alK^ars,  against  their  will ;  and  all  at  the  expense  of  the  lat- 
ter, for  this  public  good.  If  this  taxation  is  illegal,  no  mode  of 
compensation  is  provided,  and  all  is  illegal.  If  all  is  void,  the 
plaintiffs  cannot  complain  unless  some  act  is  done  by  which  they 
actually  suffer  damage. 

The  owners  of  these  lands  could  not  be  convicted  of  maintain-  t^J^^ 
ing  a  public  nuisance  because  they  did  not  drain  them ;  event 
though  they  were  the  owners  of  the  lands  upon  which  the  ob# 
structions  are  situated.     It  does  not  appear  by  the  act  or  the 
complaint;  that  the  sickness  to  be  prevented  prevails  among 
inhabitants  on  the  wet  lands,  nor  whether  these  lands  will  be 
benefited  or  iigured  by  draining ;  and  certainly,  unless  they  will 
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be  benefited,  it  wonldseem  to  be  partial  legislatiaii,  to  tax  aoer 
tain  tract  of  land,  for  the  expense  of  doing  to  it  what  did  not 
improve  it,  merely  becaase,  in  a  state  of  nature,  it  may  be  pro- 
ductive  of  sickness.  Street  assessments  are  put  upon  the  ground 
that  the  land  assessed  is  improved,  and  its  value  greatly  en* 
hanced. 

However,  it  is  by  no  means  clear  that  this  case  does  not^come 
within  the  reasoning  of  the  opinion  delivered  in  the  People  v. 
Mayor^  ^c.  of  Brooklyn,  (supra.)  And,  perhaps,  after  such 
an  act  of  the  legislature,  we  are  to  presume  the  work  will 
be  beneficial  to  the  owners  of  the  lands. 

This  suit  is  an  equitable  one,  and  although  legal  and  equita- 
ble actions  are,  to  a  degree  at  least,  blended  as  to  form,  princi- 
ples remain  the  same  ;  and  this  court  wiU  not  interfere  by  in- 
junction where  our  former  court  of  chancery  would  not,  unless 
expressly  authorized  to  do  so  by  statute.  At  the  last  gen- 
eral term  in  this  district,  we  decided  that  we  had  no  power  to 
receive  from  the  commissioners  a  second  estimate,  under  the  4th 
section  of  the  act ;  that  one  having  been  presented  to  the  oourt 
and  the  commissioners  of  appraisal  appointed,  we  had  no  further 
jurisdiction  over  Ihe  matter. 

It  is  not  important  whether  we  act  as  commissioners  or  as  a 
court,  in  these  special  cases.  {Embury  v.  Conner^  3  Comet. 
523.  Sriker  v.  Kelly,  2  Den.  328.  In  re  Beekmanrstreet,  20 
John.  R.  269.  Stafford  v.  Mayor  of  Albany,  7  Jokn.  Rep.  541. 
Matter  of  Mayor  of  New-  York,  6  Cow.  571.  Matter  of  Gek- 
nal-street,  11  Wend.  154.  Matter  of  Mount  Morris  Squarcj 
2  HiU,  14.)  All  the  authorities  agree  that,  whether  we  act  as 
commissioners,  or  as  a  court  of  law  in  a  summary  way,  our  powers 
are  wholly  derived  from  the  statute,  and  our  acts  must  be  treat* 
•  ^  ed  in  many  respects  like  those  of  a  court  of  limited  and  special 
^jurisdiction.  {Id.)  Our  interference  is  not  by  common  law  process, 
X)ut  by  a  mode  given  by  statute ;  and  that  does  not  proride  for  the 
presentation  of  a  second  estimate.  {Matter  of  Mount  Mor- 
ris Square,  2  HiU,  14.  Stafford  v.  Mayor,  ^c  of  Albany, 
7  John.  R.  541.  Matter  of  Mayor,  ^c  of  New-  York^  6  Cow. 
671.    Maiter  of  Beekman-street,  stipra.)    And  it  is  equally 
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well  established,  that  the  commisaoikersr  also  have  no  power,  ex- 
cept what  is  conferred  by  the  statnte/ .which  they' must  strictly 
pursue.  (Mayor  of  Brooklyn  v.  MeseroU;^^  Wend.  l82. 
Belknap  v.  Belknapt  2  ^An.  Ck^  R.  463.  Squire  v.  Camp- 
bell, 1  My.  ^  Cr.  459.  Matter  6f  Moutit  Mmri^  Square, 
2  WUj  14.  Speer  v,  Grawter,  17  Ve^.  216i  224.  .  Tr^n  v. 
Lewis,  4  ATy.  ^  Cr.  265.  Jlfa//er  .0/  Be^kfkc^sirieti  20 
JfaAn-  jR.  271.     ilwrf  see  KendaU  v.  ^  (7.  S^  12  JPcA  524!) 

The  object  to  be  accomplished  under  the  act^  &b-  'itppears  by 
its  provisions,  is  to  drain  certain  VH  lands,  to  remoye  the  causie 
of  sickness,  so  far  as  may  be,  thereby^  For  this,  purpose  the 
actproTides,  that  all  the  obstructions*  to  a  free  cbursQ  <^  the 
water  through  or  below  these  Wet  kiids,  that  jkre  above,  and 
three-fburths  of  a  mile  befow.  the  ledge  at  the\$me'lj;ing  works, 
are  to  be  removed ;  and  the  ledge  itself  to  the  depth  of  five'fee^ 
the  whole  width  of  the  river,  and  the  dan^at  Dayton  Falls  ;  if, 
in  the  opinion  of  the  commissioners  appointed-  by  the  act,  it 
should  be  necessary  for  that  pi^rposie.  -  The  ^mniisdioQers '  had 
a  discretioliary  power,  at  lesiSt,  as  to  the  ledge  knd  the  dam. 
They  were  also  to  cause  to  })e.inade  and  filed,  maps  of  1^  inuoh 
of  the  river  and  low  lands  as  they  found  it  neodssary  to  enter 
upon,  and  proposed  to  dniln ;  apd  to.causo  to-  be  niade  and.  pre- 
sented to  this  court  in  the  fourth  'district,  1^  careful '  estimate  of 
the  QoOtB  of  re&oving  the.  'ledg^  and  -btheOr  obstructionB;  And 
after  the  court  should  hav6*«eceiyed  the  retui^iOL  of  thenobmmis- 
simers  appointed  by  it  to  estimate  the  damage'  of  the  o^^iti  of 
property,  and  a  copy  thereof  'shoulGi  luCVcb^n  furnished  to  the 
said  first  commissioners^  thQ  h|tter  wete  to  absess  those  4&m&ge8 
and  costs  of  removing  the  obstcuotio^s  upon  tlie  )mia  in  Jeffer- 
son county  clrained  by  su<!h  removal,  in  pn^rtion  to  tHe.,benefit 
received  thereby.  This  asse^uhent  WM  alsca-nuAttei;  of  dis- 
cretion and  judgment.        .*'.•!      ;      .  *     '     •  \   . 

The  counsel  for  the  plaintiffs,'  vx  his.  points,  admits  thafr  the 
commissioners  to  appraise  the'.dipnag^  were  light  in  adopting^the 
principle  of  assessment  upon,  the'basis  of  a  removal  of  the  dam; 
and  insists  the  &ult  is  with  (h6*&8{  p^^mlssionersand  the  oth- 
er defendants  ;  and  the  complaint  statecpthat  wS>i>aurt  hadnoti 
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before  filing  that  estimate,  caused  the  proper  examination  to  be 
made,  but  had  since  d6ne  so ;  and  hare  ascertained  that  a  par- 
tial removal  of  the  dam,  which  will  produce  much  less  damage, 
will  be  sufficient ;  and  asks  to  have  the  estimate  or  plan  so  cor- 
rected by  the  commissioners.  The  commissioners  to  appraise 
damages  must  be  informed  of  what  thocommisslonera  appointed 
by  the  act  have  resolved  to  do  ;,and  I  agree  with  the  counsel  of 
the  plaintiffs,  that  in  the  absence  of  any  other  evidence  of  that 
resolution,  the  maps  and  the  estimate  of  expense  of  removal, 
are  to  be  the  guide.  The  plaintiffs  ask  for  an  injunction  to  pre- 
vent the  appraisal  until  the  further  order  of  the  court.  But 
what  can  be  gained  by  an  injunction  7  The  commissioners,  de- 
riving their  powers  from  the  statute,  and  having  made  and  filed 
the  maps  and  presented  the  estimate,  are  so  &r  fundus  officio. 
Equity  cannot  raise  their  powers.  .  It  is  alleged  that  the  plain- 
tiffs may  have  to  pay  $1,000  for  a  needless  and  useless  destruc- 
tion of  property,  in  consequence  of  this  mistake  or  neglect  of 
duty ;  and  that  the  constitution  will  not  permit  private  property 
to  be  taken  unnecessarily.  Perhaps  these  public  agents,  in  some 
cases,  may  be  liable  to  indemnify  persons  injured.  {Speer  v. 
Crawter^  17  Ves.  216.)  But  in  this  suit  we  are  not  authorized 
to  inquire  into  the  facts.  The  commissioners  have  once  acted, 
and  it  seems  admitted  that  they  cannot  now  revise  their  esti- 
mate. If  they  can,  the  remedy  is  not  in  equity.  They  must 
do  it  volimtarily,  or  be  compelled  by  a  different  proceeding.  If 
they  say  or  admit  that  they  have  been  negligent,  or  have  changed 
their  opinion,  still  tshancery  cannot  interfere.  Indeed,  their  dis- 
cretion cannot  be  controlled  or  aided,  at  law  or  in  equity.  {King 
V.  Poor  Law  Com.,  6  Ad.  ^  E.  1.  Same  v.  Same,  Id,  36. 
Same  v.  Same,  Id.  54.  Walker  v.  Devereux,  4  Paige,  229. 
Matter  of  Mount  Morris  Square,  supra.  8  Dan.  Pr.  1881. 
Wiggin  V.  Mayor  of  New-  York,  9  Paige,  20.  King  v.  May- 
or  of  London,  SB.^  Ad.  255.  Atfy  General  v.  Southamp- 
ton R.  Co.,  9  Sim.  86.  PkUips  v.  Wickham,  1  Paige,  590. 
Patterson,  v.  Mayor,  ^c.  of  New- York,  Id.  114.) 

It  seems  that  in  those  cases,  where  the  statute  points  out  the 
duty  of  this  court  (as  a  court  of  law)  in  relation  to  persons  so 
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dothed  with  special  powers,  a  court  of  equity  has  no  jurisdic- 
tioiL  {Maycr.j  ^c.  of  Brooklyn  v.  Meserohj  26  Wend*  189. 
Mooers  r.  Smedley,  6  J.  C.  R.  28.  Van  Doren  r.  Mayor^  ^c^ 
of  New-  Yorkj  9  Paige,  388.  Frewin  v.  Lewis,  4  My.  4*  Cr. 
249.  And  see  Kerrison  v.  Sparrow,  19  Ves.  449.  X#e  Roy  v. 
Ow7>.  of  New-  York,  4  /.  C  i2.  352.  Champlin  v.  Mayor,  ^c. 
of  New-  York,  8  Paige,  673.  ^  Brower  v.  Jackson,  7  Wheat 
218.)  Mayor  of  Brooklyn  v.  Meserole  was  decided  in  the 
court  of  errors,  and  settles  the  law  in  this  state.  Some  of  the 
cases  appear  to  have  gone  farther.  (Frewin  v.  Lewis,  supra  ; 
S,  a,  9  Sim.  66.  Speef  r.  Crawler,  17  Fe*.  216'.  Note  to 
Kerrison  v.  Sparrow,  supra..  Coubh  v.  Ulster  ^  O.  Tvr.  Co. 
AXC.  R.  26.  2  iS/or.  J??,  ^r.  §  955,  a.  Rook^s  case,  5  Rep: 
100.)  But  the  question  is  at  rest  here.  And  Couch  v.  Ulster 
4*  O.  TVr.  Co.  was  against  a  corporation,  and  in  its  nature  pri- 
vate ;  and  Fretoin  v.  Lewis  yielded  to  the  cases  in  Adolphus 
4-  Ellis. 

If  the  commissioners  usurp  powers  not  given  by  the  act,  they 
may  become  trespassers ;  and  if  the  act  they  are  about  commit- 
ting will  produce  great  and  irreparable  injury,  they  may  be  re- 
strained as  other  trespassers.  {Mayor  of  Brooklyn  v.  Mese- 
role, 26  Wend.  140.  Belknap  v.  Belknap,  2  John.  C.  R.  466. 
Clowes  V.  Beck,  7  Eng.  L.  and  Eq.  42.)  And  so,  it  i6  said, 
if  they  so  execute  what  they  conceive  to  be  their  duty,  as  to 
oocasion  a  public  nuisance,  they  may  be  restrained.  (Attorney 
General  v.  Fcnrbes,  2  My.  ^  Cr.  182  et  seq.)  Though  they 
will  not  be  guilty  of  a  public  nuisance,  if  they  do  not  go  beyond 
their  authority.  And  equity  may  be  invoked  to  prevent  a  multi- 
plicity of  suits.  (Mayor,  ^c.  of  Brooklyn  v.  Meserole,  supra. 
Sutton  Hetrb.  Imp.  Co.  v.  Hitchins,  9  Eng.  L.  and  Eq.  41.) 
But  none  of  these  exceptions  cover  this  case,  and  whatever  may 
have  been  formerly  considered  the  tnle,  now  I  think  it  is  quite 
clear,  that  this  injunction  cannot  be  sustained.  Considering 
how  little  courts  can  control  the  action  of  such  public  agents,  it 
would  be  singular  if  any  person,  fearing  he  may  be  aggrieved, 
may,  upon  their  admission  that  they  had  been  negligent,  sue 
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tbevuw^'tn^'^  8top*td  thOi'pubH^  improvement  placed  under 
their  sup^icvisioir.  ...'.• 
Theinjmnction  modt  b^  dissolved  with  costs. 

■  ^      '      '  •  „;.  v..   •:  .  Ordered  accordingly. 
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.;  ;  ';  ifJEwaojTOE.  17^5^  and  Randolph. 

•  ••  '•    ,•'•'.     •     ■   '.* '      '•  ..'' 

Wkei^;Oiie  of  ib^  8iib8c;i1biD^^^t6es8es;to  a  will  swears  positirely  that  the 
will  .was.^xec^ti^d'tRiCh  all'fhS  fef(i«i^t^  foroialities,  this  is  sufficient ;  and 
his  testimon.;.^]  aot^-he  ijv^lhfbwn,  or.  balanced,  \)j  the  non-recoUectioD 
*of  theothe^snl^HcriMhg^^tiless:    * 

iCer^feebleiiess'of  ii^ltect,^oWeVer  oOosiderable,  in  a  testator,  will  not  in- 
Taliflate  a  W)}1.        •, .     '  *'   .•   ^  *• '^  *' " 

l^hfiteasoQ  for.sit&tafliiflg  tha^*/^ls  Gjf-  excessively  weak  persons  is,  that  the 
•  w^l^  We.the  saii\.e  H^htff  .^ilt^^^^t^^^  strong  minded  to  dispose 

ik,\^iii  proptety  f  aiiSl  thafif  }inh^iiitir,  acid  not  a  total  at>sence  or  rather 
iperrbr^ioii  of,  mind,  du6nld  oonstitiite  iaabiRty  to  act,  it  wonld  he  impossible 
tpdraF  Bnjicid^T  line  ot4i^lHafU!^piL^6T  One  which  should  generally  prevail. 
PerS,  3:  SiteoBfoJ^-  •"  V  *  •  1       •  " 

Iniefe  alestatcpr  iifho»ha$  a  wif^  and*sister  whom  he  left  comparatiyely  des- 
titute,' deviseif  tlfe  l^ulk  .otlfia  property  to  his  counsel,  whose  influence  over 
thb  testator  was  xeiT^T!aft\fttkd  extended  beyond  professional  matters,  and 
Qie  dtivisee  dreiir  tiie^U,  thfr^  being  no  •evidence  to  show  that  it  was  in 
accordimc^.  ^tf  previous  JQIrectiojisi  or  tha^  any  directions  were  given,  or 
that  thctestatot  had  prievisusly  de8i£;ded  to  give  any  thlag  to  him-;  and 
s^ch  devisee  Vasiuresent  when'tiSe  twill,  was  signed,  and  held  the  same,  and 
j^Vb  the  pen' to  the  iestalpr  to  mak^  lus  mark,  and  asked  himi  if  it  was  his 
tril^  and  whether  he  ^quested  tfie  witnesses  to  sign  their  names  as  such, 
ai^  ^kl'the«te0tatbr  to  repeat  the  w6rds,  who  did  so ;  and  ii-  was  proved 
tAia^ihe  testatof,  in  consequence  of  illn^,' was  in  a  Mate  of  mind  In  which 
'he*real]ily  yielded  or  assented  to  the  suggestions  of  others ;  BUd,  that  the 
will'was  iiiValid|  as  having  been  obtained  by  undue  influence,  and  a  decree 
«f  ^eremrrogate^  letoiiig  V>admit  tl|e  ten\e  to  probate,  was  affirmed. 

Whei^d^  tcOsltator  a^d  Afdqvfi|ee*uhdef  his  wil)|  by  whom  the  same  is  drawn, 
f|ta]^4ii  qf<|  coii^d^ntial  ¥^lati|>|i*X>f  eU^£  and  counsel,  that  circumstance, 
^lonei.ealls  TdrJ^i^  ciftnimBpection;. 

The^m^e  fact*that'*the  mind  ofta1te«tlitor*  htfs  been  influenced  by  the  argn- 

.  ments  or^e^soasioiui  of  the.  person 'principally  benefited,. however  indeo- 
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a,  indelicate  or  improper  they  may  be,  will  not,  ordinarily,  in  the 
absence  of  ftand,  vitiate  a  will. 
Still  U  must  te  the  will  of  the  testator ,  however  induced.  If  it  be  the  will  of  an- 
other, to  which  the  testator  assented  from  mere  habit,  and  that  habit  pro- 
duced by  prostration  of  both  body  and  mind,  it  ^nnot  be  considered  his 
will,  and  ought  not  to  be  sustained. 

This  was  an  appeal  from  a  decree  of  the  surrogate  of  the  ' 
oonnty  of  Eangs,  refusing  probate  of  the  will  of  William  A.  God- 
win, deceased.  The  testator  was  a  colpred  man,  residing  in 
Brooklyn  many  years,  and  died  there,  on  the  6th  of  December, 
1851,  after  an  illness  of  two  or  three  months.  The  instrument 
propounded  as  his  will  bore  'date  the  18th  day  of  November, 
1851.  The  will  was  offered  for  probate  before  the  surrogate  of 
Kings  county,  by  John  Newhouse,  the  appellant,  in  behalf  of 
himself  and  the  other  executors  named  in  the  wiU.  The  re- 
spondent, Mary  Godwin,  (now  Mary  Gralb,  she  having  re-mar- 
ried since  the  decision  of  the  surrogate,)  was  the  widow  of  the 
deceased ;  and  the  other  respondent,  PaHence  Randolph,  was 
the  sister  of  the  deceased ;  and  those  persons  were  the  only  con- 
testants before  the  surrogate.  The  surrogate,  by  his  decree, 
refused  to  grant  probate.  The  following  opinion  was  delivered 
by  him  upon  making  that  decree.  It  presents  the  material 
&ct8  appearing  from  the  testimony  in  the  case. 

Jesse  C.  Smithy  Surrogate.  "William  A.  Godwin,  the 
testator,  a  colored  man,  died  on  the  6th  of  Becember,  1851,  at 
his  house  in  Pearl-street,  in  the  city  of  Brooklyn,  possessed  of 
some  personal  property  and  (Considerable  real  estate,  amounting 
in  the  whole  (as  is  said)  to  some  $12,000  or  $15,000.  He  left 
tfnryiying  him  a  widow,  but  no  children  nor  descendants  of  chil- 
dren, and  his  sole  heir  at  law  is  a  sister.  Patience  Randolph, 
who  resides  in  the  city  of  New- York.  The  will  offered  for  pro* 
bate  is  dated  November  18, 1851,  and  was  made  while  the  de- 
ceased was  laboring  under  a  disease  of  the  brain  and  spinal  mar- 
row, which  paralyzed  his  arms  so  that  he  could  not  write,  and 
he  was  in  bed  at  the  time,  in  a  sick  and  feeble  state.  The  will 
is  in  the  handwriting  of  John  Newhouse,  Esq.,  and  is  in  sub- 
stance as  follows :  .  After  giving  several  small  legacies,  amount- 
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ing  to  $680,  including  $100  to  his  mte  and  $200  of  his  Irring 
Bank  stock  to  Samuel  J.  Howard,  jin  executor,  the  testator  givfea 
to  John  Newhouse  the  rest  of  his  Irving  Bank  stock.  He  then 
devises  all  the  rest  and  residue  of  his  estate  to  his  executors  in 
trust,  for  and  during  the  life  of  his  wife,  to  apply  the  net  in- 
come of  the  house  and  lot  193  Pearl-street,  Brooklyn,  (except 
so  much  as  his  wife  is  entitled  to  for  her  dower,)  to  the  use  of 
the  Colored  Home  in  New- York ;  to  apply  10  per  cent  of  the 
net  income  of  the  remainder  of  his  estate,  for  and  during  the 
life  of  his  wife,  to  the  Colored  Orphan  Asylum  in  the  city  of 
New-Tork,  and  to  apply  the  rest,  residue  and  remainder  of  the 
income  of  all  his  estate,  during  the  life  of  his  wife,  to  the  use 
and  benefit  of  his  friend  John  Newhouse  and  his  children,  and 
the  survivor  and  survivors  of  them.  Aftfer  the  decease  of  his 
wife,  he  gives  the  premises  193  Pearl-street  to  the  Colored 
Home,  and  the  rest,  residue  and  remainder  of  all  the  trust  estate, 
uid  all  his  property  not  otherwise  disposed  of  in  said  will,  after 
the  decease  of  his  wife,  he  gives  to  John  Newhouse  during  his 
life,  with  remainder  to  his  issue ;  and  lastly,  he  appoints  Abra- 
ham Frazee,  of  the  city  of  New- York,  builder,  John  Newhouse, 
of  said  city,  counsellor  at  law,  and  Samuel  J.  Howard^  of  the 
city  of  Brooklyn,  executors. 

The  statute  of  wills  provides,  that  '^all  persons  except  idiots, 
persons  of  unsound  minds,  and  infants,  may  devise  their  real 
estate  by  a  last  will  and  testament,  duly  executed  according  to 
the  provisions  of  the  statute."  (2  R.  S.  67,  §1.)  And  "every 
male  person  of  the  age  of  18  years  or  upwards,  and  every  fe- 
male of  the  age  of  16  years  or  upwards,  of  sound  mind  and 
memory,  and  no  others,  may  give  or  bequeath  his  or  her  personal 
estate  by  will  in  writing."  (2  R.  S.  60,  §  21;)  The  revised 
statutes  {p.  63,  §  40)  provide!^,  that ''  every  last  will  and  testa- 
ment of  real  or  personal  property,  or  both,  shall  be  executed  and 
attested  in  the  following  mahner :  1st.  It  shall  be  subscribed 
by  the  testator  at  the  end  of  the  will.  2d.  Such  subscription 
shall  be  made  by  the  testator  in  the  presence  of  each  of  the  at> 
testing  witnesses,  or  shall  be  acknowledged  by  him  to  have  been 
80  made,  to  each  of  the  attesting  witnesses.    3d.  The  testator,  at 
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the  time  of  making  sach  subscription,  or  at  the  time  of  acknowl- 
edging the  same,  shall  declare  the  instrument  so  subscribed,  to 
be  his  last  will  and  testament.  4th.  There  shall  be  at  least  two 
attesting  witnesses,  each  of  whom  shall  sign  his  name  as  a  wit- 
ness at  the  end  of  the  will,  at  the  request  of  the  testator.  Be^ 
tare  any  will  can  be  recorded  as  a  will  of  real  estate,  or  admitted 
to  probate  as  a  will  of  real  or  personal  estate,  it  must  appear, 
upon  the  proof  taken,  that  such  will  was  duly  executed ;  that 
the  testator,  at  the  time  of  executing  the  same,  was  in  all  re- 
spects competent  to  devise  real  estate,  and  not  under  restraint ; 
and  the  surrogate  shall  inquire  particularly  into  the  facts  and 
circumstances,  and  shall  be  satisfied  of  the  genuineness  and  va- 
lidity of  such  will  before  admitting  the  same  to  probate,  or  grant- 
ing letters  testamentary,  or  of  administration  thereon." 

[The  surrogate,  after  stating  the  substance  of  the  will,  and 
citing  the  provisions  of  the  revised  statutes,  says,]  "  From  this 
summary  of  the  statute  regulations  on  this  subject,  there  csjx  be 
no  doubt  that  it  is  incumbent  upon  every  person  who  offers  a' 
wfll  for  probate  as  a  will  of  real  and  personal  estate,  to  show 
that  the  testator  was  of  sound  and  disposing  mind  at  the  time 
of  the  execution ;  that  he  acted  without  restraint ;  that  he  know- 
ingly subscribed  the  instrument  offered  for  probate,  in  the  pres- 
ence of  two  witnesses,  or  acknowledged  his  signature  to  them  ; 
that  he  intelligently  made  known  to  the  witnesses,  at  the  time  of 
execution,  that  the  paper  which  he  signed  expressed  his  inten- 
tions in  reference  to  the  disposition  of  his  estate,  and  the  wit- 
nesses must  sign  their  names  in  pursuance  of  a  request  ema- 
nating from  the  testator." 

Three  questions  are  presented  ia  this  case : 

Ist  Was  the  will  of  William  A.  Godwin  executed  in  the 
manner  prescribed  by  the  statutes. 

2d.  Was  he  of  sound  mind  and  memory  at  the  time  when  he 
executed  the  same ;  and 

Sd.  Was  his  signature  procured  by  fraud  or  undue  influence. 

The  examination  of  the  first  question,  necessarily  to  some 
extent,  involves  the  second  inquiry,  for  the  reason  that  many 
of  the  presumptions  which  arise  to  sustain  a  will  executed  by 
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a  man  in  the  undoubted  pcMSsession  of  all  the  faculties  of  his 
mind,  cannot  be  invoked  in  a  cage  where  there  is  doubt  as  to 
the  capacity  of  the  testator.  As  for  instance,  the  publication 
may  be  presumed,  from  a  declaration  made  by  a  third  party  in 
the  presence  of  the  testator ;  and  a  request  to  the  witnesses  to 
sign  their  names  as  such,  may  be  implied  from  circumstances, 
showing  that  it  was  the  desire  of  the  testator  that  they  should 
become  subscribing  witnesses,  without  any  express  request. 
But  the  presumption  of  a  publication  could  not  be  drawn  from 
a  declaration  made  by  a  third  party  in  the  presence  of  the 
testator,  unless  it  was  entirely  clear  that  the  testator  himself 
understood  what  the  declarant  said.  Nor  could  a* request  be 
implied  from  any  circumstances  attending  the  si^ng  by  the 
witnesses,  unless  it  satisfactorily  appeared  that  the  testator 
understood,  at  the  time,  the  necessity  of  haying  the  witnesses 
sign,  and  desired  the  same  to  be  done. . 

The  witness  David  C.  Frazee,  who  is  a  clerk  in  the  office  of 
Mr.  Newhouse,  testifies  that  the  testator  signed  his  name  by 
putting  his  mark  at  the  end  of  the  will,  sitting  up  on  the  edge 
of  the  bed ;  that  such  subscription  was  made  in  the  presence  of 
both  witnesses ;  and  he  says,  that  the  testator  not  only  replied 
in  the  affirmative  to  a  question  put  to  him  by  Mr.  Newhouse, 
whether  that  was  his  last  will  and  testament,  but  he  repeated 
the  words  once  after  Mr.  Newhouse,  ^''  I  declare  this  to  be  my 
last  will  and  testament ;"  and  the  witness  believes  he  used  the 
word  testament ;  and  he  states  also  that  both  witnesses  signed 
the  will  after  the  testator,  and  that  before  the  witnesses  signed 
their  names,  Mr.  Newhouse  asked  the  testator  if  he  requested 
them  to  sign  as  witnesses,  and  he  said,  yes. 

.The  other  subscribing  witness,  Nelson  Morris,  who  is  a  grocer 
in  the  city  of  Brooklyn,  says,  that  when  he  came  in  the  room  he 
asked  Gt)dwin  how  he  did,  and  he  said  he  was  very  feeble;  that 
Mr.  Newhouse  then  asked  this  witness  to  sign  the  will,  and  he 
did  so,  and  that. after  that  they  went  up  to  the  side  of  the  bed, 
and  Gbdwin  made  his  mark,  but  that  nothing  was  said  by  God- 
win in  his  hearing,  and  that  he  cannot  recollect  that  any  thing 
was  said  by  Mr.  Newhouse  while  the  witness  was  there,  except 


£n7G&-O0T0BEB,  1868.  £41 


^Ndwhouse  v.  Ckxlwhi. 


that  he  requested  him  to  sign  as  a  witness.  The  testimony  of 
Frasee  is  positive,  while  that  of  Morris  is  negative.  The  latter 
does  not  say  that  nothing  was  said  by  Godwin  about  the  will, 
bnt  that  nothing  was  said  in  his  hearing.  K  this  were  a  ease 
in  which  we  had  a  right  to  presume  a  publication,  and  request 
to  the  witnesses,  from  the  language  used  by  Mr.  Newhouse  in 
the  presence  and  hearing  of  the  testator,  I  should  have  no  hesi- 
tation in  coming  to  the  conclusion  that  the  publication  and 
request  to  both  witnesses  were  made  by  the  testator,  though 
one  of  the  witnesses  is  unable  to  swear  to  it.  But  if  we  admit 
that  the  testimony  of  the  witness  Frazee  is  uncontradicted,  is 
there  sufficient  evidence  in  the  testimony  of  the  subscribing 
witnesses  to  satisfy  a  court  or  jury  that  the  testator  made  known 
intelligently  to  them  that  the  instrument  offered  {or  probate  was 
his  last  will  and  testament,  and  that  he  wished  them  to  sub- 
scribe their  names  as  witnesses  thereto?  It  is  not  sufficient 
that  the  testator  answers  yes  to  the  inquiries  whether  that  is 
his  will,  imd  whether  he  wishes  the  witnesses  to  attest  it ;  nor 
is  it  sufficient  that  he  repeats  the  formula,  "  I  declare  this  to  be 
my  last  will  and  testament,  and  I  request  you  to  sign  as  wit- 
nesses ;"  but  he  must  hear  and  fully  understand  the  purport  of 
the  inquiries  put  to  him,  and  must  be  fully  conscious  of  the 
objects  and  purposes  of  the  solemn  act  which  he  is  about  to 
eonsummate.  It  will  be  said  in  answer  to  this  view  of  the  case, 
that  the  will  was  read  to  the  testator,  and  that  he  knew  the 
contents,  and  was  satisfied  with  it,  and  therefore  he  declared  it 
to  be  his  will. 

It  is  not  very  clear  from  the  testimony  that  this  will  was 
read  to  the  testator.  The  witness  Frazee,  in  his  direct  exami- 
nation, says  he  read  it  to  the  testator,  sitting  beside  him  in 'his 
chair.  In  his  second  cross-examination  he  corrects  himself,  and 
says  that  it  was  another  will  that  he  read  to  him  in  his  chair. 
and  that  he  read  this  to  him  lying  in  bed,  about  half  an  hour  be- 
fore it  was  executed.  But  when  asked  repeatedly  if  he  is  cer- 
tain that  this  is  the  will  he  read  to  him  the  day  that  it  was 
executed,  he  does  not  answer  directly  that  it  is,  but  it  is  his 
opinion  that  it  is,  and  to  the  best  of  his  knowledge  it  is ;  so  that 
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the  refusal  to  answer  the  question  directly  in  a  transaction  of  bo 
recent  origin,  and  the  confusion  of  mind  of  the  witness  as  to  the 
time  of  reading  the  two  papers,  renders  it  at  least  doubtful 
whether  this  paper  was  ever  read  to  the  testator.  If,  however, 
he  did  read  this  will  to  the  testator,  it  was  net  done  at  the 
time  of  the  execution,  and  from  the  testimony  as  to  the 
bodily  health  and  the  condition  of  mind  of  the  testator  at  the 
time  of  the  execution,  I  do  not  think  we  have  a  right  to  pre- 
sume that  he  then  understood  the  purport  of  Mr.  Newhouse's 
request,  or  of  his  Own  alleged  declaration,  from  the  mere  fact 
that  the  paper  had  been  read  to  him  half  an  hour  before. 

So  much  for  the  execution  of  the  will.  As  to  the  proof  of 
the  soundness  of  mind  of  the  testator,  and  of  his  competency 
to  make  a  will,  the  statute,  as  before  stated,  imposes  on  the 
propounder  the  necessity  of  satisfying  the  court  on  this  point. 
There  is  no  direct  testimony  from  either  of  the  subscribing  wit- 
nesses, or  from  any  other  person,  that  the  testator  was  of  sound 
mind  at  the  time  he  executed  the  will.  Morris,  one  of  the  sub- 
scribing witnesses,  had  no  opportunity  to  test  the  condition  of 
the  mind  of  the  testator,  and  does  not  speak  of  it.  Frazee  does 
not  attempt  to  say  any  thing  of  the  condition  of  his  mind  at 
the  time  of  execution,  and  only  says  in  reference  to  this  subject, 
that  when  he  read  the  will  to  him  he  appeared  to  understand  it, 
that  he  stopped  him  once  while  reading  it,  and  asked  him  to 
begin  at  the  beginning,  and  said  when  he  got  through  that  he 
need  not  to  have  read  it.  Doctor  Bennett  says  his  disease  was 
affection  of  the  brain  and  spinal  marrow,  producing  paralysis  in 
the  arms.  He  was  sick  two  or  three  months.  He  (the  doctor) 
was  treating  him  for  scrofulous  tumors  in  the  region  of  the 
breast  when  the  disease  of  the  spinal  marrow  developed  itsel£ 
It  was  not  sudden,  like  a  stroke  of  appoplexy.  The  disease 
progressed  not  violently,  but  gradually.  It  kept  growing  upon 
him,  and  of  necessity  involving  the  condition  of  the  mind  more 
and  more,  so  that  on  the  12th  of  November  he  was  taken  very 
ill,  and  sent  for  the  witness  on  that  day,  on  aecount  of  his  being 
much  worse.  He  found  him  very  much  reduced,  heavy,  par- 
tially comatose,  in  a  profuse  perspiration,  and  although  he  rallied 
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partially  from  time  to  time,  still  this  condition  prevailed  mostly 
all  the  way  through  the  rest  of  his  life,  excepting  an  inter- 
change of  condition,  in  which  he  would  give  answers  to  questions 
with  a  foolish,  shallow  laugh,  which  was  more  remarkable,  as  he 
was  usually  sober,  dignified  and  austere.  The  doctor  attended 
him  almost  daily  from  November  12  to  November  30.  The  will 
was  executed  on  the  18th  of  November,  and  Godwin  died  on  the 
6th  December,  1851.  In  reference  to  the  condition  in  which 
the  doctor  describes  the  testator,  I  find  in  Ray's  Medical  Ju- 
risprudence of  Insanity,  (a  work  highly  complimented  by  sound 
Jurists,)  at  page  305,  section  262,  the  following  exposition : 
^  In  some  affections  of  the  head,  and  they  may  be  primary  or 
sympathetic,  the'patiejit  lies  in  a  comatose  state,  from  which  he 
may  be  aroused,  when  he  will  recognize  persons  and  answer  ques- 
tions correctly  respecting  his  feelings,  but  drop  asleep  again  as 
soon  as  they  cease  to  excite  hini."  This  is  very  much  the  con- 
dition in  which  the  physician  and  the  other  witnesses,  Thompson, 
Degruder  and  Hardenburgh  found  the  testator  at  and  about 
the  time  he  executed,  the  will,  and  for  a  week  or  ten  days  pre- 
vious thereto,  and  down  to  the  time  of  his  death.  This  author, 
in  the  same  section,  says  :  '^  That  the  mind  is  much  embarrassed 
certainly  cannot  be  doubted,  and  it  is  well  known  that  when  the 
patient  recovers  he  has  ordinarily  very  little  idea  of  what  passed 
at  these  times ;  indeed  he  is  generally  unconcious  of  every  thing 
he  either  said  or  did.  It  would  be  a  bold  assertion  to  say  that 
the  mind  under  these  circumstances  is  legally  capable  of  making 
testamentary  dispositions,  and  they  ought,  therefore,  to  receive 
no  &vor  from  the  courts." 

The  propounder  introduced  two  witnesses  to  whom  the  tes- 
tator had  declared,  previous  to  his  last  sickness,  that  he  intended 
to  make  a  devise  or  legacy  to  the  Colored  Home,  but  there  is 
nothing  in  their  testimony  which  shows  that  the  testator  ever 
expressed  lus  intention  to  give  any  thing  by  his  will  to  the  pro- 
pounder, John  Newhouse,  or  to  any  member  of  his  fSeunily.  As 
the  leading  and  prominent  feature  of  this  will  is  to  provide  for 
Mr.  Newhouse  and  his  family,  it  seems  to  me  that  proof  of  the 
intention  of  the  testator  to  make  a  small  gift  or  devise  to  tiie 
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Colored  Home,  does  not  go  far  to  sustain  the  instmment  noW 
offered  for  probate.  On  the  other  hand,  testimony  has  been 
given,  in  opposition  to  the  will,  of  declarations  by  the  testator 
more  recently  made,  that  he  intended  to  make  his  wife  (who  is 
scarcely  allowed  her  dower  interest  in  the  real  estate  under  this 
will)  and  his  sister  (who  is  entirely  cut  off  thereby)  the  prin- 
cipal objects  of  his  bounty.  Independent,  therefore,  of  the 
question  of  drawing  up  the  will,  the  condition  of  the  bodily 
health  and  state  of  mind  of  the  testator,  were  such  at  the  time 
of  the  execution  of  the  will,  that  in  the  absence  of  any  affirma- 
iive  proof  of  soundness  of  mind,  and  of  any  directions  of  the 
testator  for  the  getting  up  of  this  will,  it  will  be  difficult  to  say 
that  there  is  evidence  sufficient  to  satisfy  the  court  that  the 
testator  was  of  sound  mind  and  understood  the  purport  of  the 
instrument,  which  he  executed,  at  the  time  he  signed  the  same. 
But  it  is  in  evidence,  undisputed,  that  this  will  was  drawn  by 
and  is  in  the  handwriting  of  John  Newhouse,  the  propounded; 
"irho  was  the  attorney  and  confidential  adviser  of  the  testator, 
and  the  will  is  made  principally  &r  the  benefit  of  himself  and 
fiimily,  to  the  exclusion  of  the  widow  and  heir  at  law  of  the 
deceased. 

The  rules  of  law  in  relation  to  these  cases,  where  a  will  offered 
for  probate  is  in  the  handwriting  of  the  person  to  be  benefited 
by  it,  are  weU  settled  by  the  courts  of  England,  of  this  state, 
and  of  almost  all  our  sister  staies.  FHr^t.  That  the  onus 
probandi  lies,  in  every  case,  upon  the  party  propounding  a  will, 
and  he  must  satisfy  the  conscience  of  the  court  that  the  instru- 
ment, so  propounded,  is  the  last  will  of  a  fi-ee  and  capable  tes- 
tator ;  and  Second.  That  if  a  party  writes  or  prepares  a  will, 
under  which  he  takes  a  benefit,  that  is  a  circumstance  which 
ought  generally  to  excite  the  suspicion  of  the  court,  and  calls 
upon  it  to  be  vigilant  and  jealous  in  examining  the  eviden<te  in 
support  of  the  instrument,  in  fiivor  of  which  it  ought  not  to  pro* 
nounce  unless  the  suspicion  is  removed,  and  it  is  judicially  satis- 
fied that  the  paper  propounded  does  express  the  true  will  of  the 
deceased.  (Barry  v.  Btttlin,  1  Curteisj  687.  Jamum  on 
WiUsj  last  ed.  p.  40,  and  maes.    CrispeU  v.  Dubois^  4  Barb. 
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S.  C.  Rep.  898,  Oerrish  v.  Nason,  9  Shep.  438.  Pattm  v. 
AUiaan,  7  Humph.,820.  Reall  v.  Mann,  5  Geo.  456.  J%»  r. 
Boye,  ^io.  687.) 

Testing  the  will  in  question  by  these  rales,  I  have  not  been 
able  to  remove  from  my  mind  the  suspicion  which  the  circum- 
stances of  this  case  have  excited.  The  presumptionwhich  it  is 
claimed  by  the  propounder,  is  raised  from  the  regularity  of  the- 
▼ill  on  its  face,  is  rebutted  by  the  circumstances  attending  the 
drawing  and  execution. 

There  is  no  evidence  to  show  that  the  testator  gave  any  di- 
rections for  the  drawing  of  the  will ;  nor  that  he  ever  spoke  of 
it  before  or  after  it  was  executed.  There  is  no' adequate  reason 
shown  to  the  court  why  the  testator  should  have  lavished  upon 
Mr.  Newhouse  and  his  family  so  much  of  his  property,  to  the 
ezdusion  of  his  widow  and  sister ;  and  in  the  absence  of  any 
such  proof,  though  there  may  not  be  evidence  sufficient  to  sus^ 
tun  a  charge  of  fraud  or  undue  influence,  I  am  not  satisfied  that 
the  instrument  propounded  is  the  last  will  of  a  free  and  capable 
testator. 

I  must,  therefore,  declare  against  the  admission  to  probate  of 
the  paper,  purporting  to  be  the  last  will  and  testament  of  Wil- 
liam A.  Godwin,  deceased,  and  decree  that  the  costs  of  the  sur- 
rogate, and  of  the  widow  and  sister  in  contesting  the  will,  be 
pud  out  of  the  estate." 

O.  Clarky  for  the  appellant.  I.  The  will  is  in  all  respects 
regular  on  its  &ce ;  it  is  subscribed  by  the  testator  at  the  end 
thereof;  it  has  two  attesting  witnesses,  who  have  subscribed 
their  names  to  an  attestation  clause,  stating  that  the  testator,  at 
the  time  of  making  such  subscription  in  their  presence,  de^ 
clared  the  same  to  be  his  last  will  and  testament,  and  that  they 
signed  their  names  as  such  witnesses,  at  his  request.  This  is  a 
Ml  eompliance  with  the  requisitions  of  the  statute,  and  the  pre- 
sumption of  law,  therefore,  is  in  favor  of  the  due  execution  of 
thewilL  {Doey.  Roe,  2  Barb.  S.  C.  R.  200.  Whitbeck  v.  Pat- 
terwnj  10  Id.  608.  BhUce  v.  Knight,  7  Jurist,  633.  Cooper  v. 
Boeheiy  Id.  681.    Id.  754.)    11.  The  due  execution  of  the  will 
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was  also  fiilly  proved  by  the  subscribing  -witnesses.     (1.)  By 
David  Frazee,  whose  evidence  is  full  and  clear,  and  shows  a 
complete  execution.    He  proves  that  the  will  was  read  to  tho 
testator,  that  he  understood  it,  approved  of  it,  signed  it,  and  re- 
quested the  witnesses  to  sign  it,  and  they  did  so ;  and  that  he 
was  of  sound  mind.    The  request  to  the  witnesses  by  Mr.  New- 
house,  in  the  presence  and  hearing  of  the  testator,  was  eqmya- 
lent  to  a  request  by  the  testator  himself.    ( Whitbeck  v.  Patter- 
son, 10  Barb.  S.  C.  R.  608.)    And  as  the  testator  signed  and 
sealed  it  in  the  presence  of  witnesses  who  had  been  called  to 
witness  it,  a  request  by  the  testator  will  be  presumed.    {But- 
ler V.  Benson,  IBarb.  S.  C.  R.  527.)     And  it  being  stated  in 
the  attestation  clause,  that  the  testator  declared  it  to  be  Us 
last  will  and  testament,  it  will  be  presumed  he  did  so,  unless 
the  witnesses  recollect  affirmatively  that  he  did  not  so  declare. 
{Remsen  v.  Brinckerhoff,  26  Wend.  325.)  Moreover,  the  witness 
proves  that  Godwin  did  declare  it  to  be  his  will,  and  the  proof 
by  one  witness  is  sufficient.    ( Whitbeck  v.  Patterson,  10  Barb. 
608.    Jauncey  v.  Thome,  2  Barb.  Ch.  R.  40.     Nelson  v.  ilfe- 
Giffert,  3  Id.  158.   Robertson  v.  Caw,  3  Barb.  S.  C.  Rep.  416.) 
And  not  only  does  this  witness  prove  that  the  testator  under- 
stood the  will,  but  both  witnesses,  by  the  very  act  of  signing 
their  names  as  witnesses,  solemnly  testified  to  the  sanity  of  the 
testator.    {Harrison  v.  Bowan,  8  Wash.  C.  C.  565.     White- 
nach  V.  Stryker,  1  Qreen,  11.     Sloan  v.  Maxwell,  2  Id.  573. 
1  Jarman  on  Wills,  74,  note  3.)     (2.)  So  far  as  the  other  sub- 
scribing witness  (Morris)  fails  to  prove  all  the  fisM^ts^  or  differs 
from  Frazee,  it  is  owing  to  a  defect  of  memory,  wluch  is  not 
permitted  to  defeat  the  due  execution  of  a  will.     (2  Barb,  d  R 
158.)    Jarman  on  Wills,  220.    (3.)  Morris  was  evidently  a 
prejudiced  witness,  and  disposed  so  to  shape  his  testimony  as  to 
make  out  a  defective  execution.    He  had  advised  the  widow  to 
contest  the  will ;  not  on  the  ground  of  any  alleged  defective  exe- 
cution, but  on  account  of  the  particular  prowisions  contained  in 
it,  in  respect  to  her.    He  is,  therefore,  not  to  be  believed  when 
contradicted  by  the  other  witness.    The  evidence  of  Frasee  is, 
moreover,  positive,  while  that  of  Morris  is  merely  negative,  and 
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was  BO  considered  by  the  surrogate.  (4.)  Witnesses  are  not 
permitted  to  give  evidence  against  their  own  attestation.  (  Good- 
tide  Y.  Clayton,  4  Burr.  2225.  1  Jarman,  74,  7iote  8.) 
(5.)  Morris'  evidence,  so  far  as  it  differs  from  Frazee's,  is  in 
contradiction  to  his  own  act  and  written  declaration  made  at 
the  time ;  for  by  the  attestation  clause  he  declares  that  the  tes- 
tator subscribed  the  will  in  the  presence  of  the  attesting  wit- 
nesses, and  that  they  subscribed  their  names  as  witnesses  to 
such  subscription  at  the  request  of  the  testator ;  whereas,  Fra- 
lee's  evidence  is  in  confonnUy  with  his  act  and  written  decla- 
ration ;  and  on  that  ground  he  is  to  be  believed  in  preference  to 
the  other,  according  to  the  well  settled  rules  of  evidence. 
in.  The  executor  or  propounder,  having  thus  proved  the  due 
execution  of  the  will,  and  that  all  the  requisites  of  the  statute 
had  been  complied  with,  was  entitled  to  probate  (and  the  surro- 
gate would  have  been  compelled  to  grant  probate)  of  the  will, 
unless  the  contestants  should  impeach  it  by  evidence  on  their 
part,  and  in  this  respect  the  anus  probandiyfdiB  thrown  on  them. 
(1  Jarnum  on  Wills,  46.  Downey  v.  Murphy,  1  Deo.  ^  Bat. 
82.  Shelford  on  Lunacy,  825,  326.)  (1.)  The  surrogate  en- 
tirely erred  in  laying  down  the  rule  as  to  the  onus  probandi, 
and  in  supposing  that  the  fact  of  the  will  being  in  the  hand- 
writing of  the  person  benefited,  shifted  the  burthen  and  cast  it 
upon  the  propounder.  He  has  taken  the  two  rules  laid  down  by 
him,  verbatim,  from  the  case  of  Barry  v.  Butlin,  (1  Curteis, 
637 :  being  the  first  of  the  cases  cited  by  him ;)  and,  on  a  care- 
ful examination  of  that  case,  it  will  be  found  that  the  surro- 
gate wholly  misapprehended  it,  and  that  it  repudiates  the  very 
position  he  has  assumed.  {See  1  Curteis,  639, 640.)  (2.)  The 
contestants  sought  to  impeach  the  will,  on  the  ground  of  insan- 
ity or  imbecility,  fraud,  and  undue  influence ;  and  in  all  such 
cases  the  onus  probandi  lies  on  the  party  alleging  those  grounds 
of  impeachment  (Jackson  v.  Van  Du^en,  5  John.  144.  White- 
fUMch  V.  Stryker,  2  Greenes  C.  R.  8.  Sloafi.  v.  MaxweU,  Id. 
568.)  lY.  The  contestants  entirely  &iled  to  frove  any  thing 
like  insanity  or  undsaundness  of  wind,  within  the  meaning  of 
the  law.  AU  that  the  witnesses  attempted  to  show  was  mere  m^ 
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becility ;  but  imbecility,  if  it  had  been  proved,  (which  it 
not,)  is  insufficient  to  avoid  a  mil.  {Stewart  v.  Lispenardj  26 
Wend.  265.  BUmchard  v.  Nestle,  3  Denio,  387.  Burger 
v.  Sawyer,  1  Bradf.  R.  362.  Clark  v.  Sawyer,  2  Camst.  R. 
448.  Shelford  on  Lunacy,  37.)  (1.)  Even  if  the  contestants 
had  succeeded  in  showing  imbecility,  the  surrogate  is  in  error 
in  saying  that  Godwin  was  not  a  capable  testator.  Imbecile 
persons  are  capable  of  making  wills.  {See  authorities  abcfve 
Cited.)  (2.)  All  persons  (in  respect  to  condition  of  mind)  are 
capable  testators,  except  idiots,  lunatics,  and  persons  of  unsound 
mind.  (2  R.  S.  66,  h  1.)  And  the  words,  ^unsound  mind," 
are  of  the  same  signification  with  the  words  "  non  compos  menr 
tis,^'  and  mean  a  total  deprivation  of  sense.  {BUmchard  v.  Nes- 
tie,  3  Denio,  37.  Stewart  v.  lAspenard,  26  Wend.  299, 300. 
Jackson  V.  King,  4  Cowen,  207,  217.  2  Madd.  669.  Shd- 
ford  on  Luttacy,  39.)  (3.)  There  may  be  caaes  where  im 
becility  of  the  testator,  coupled  with  fraud  on  the  part  of  the 
person  benefited,  will  be  sufficient  to  vitiate  it ;  but  it  is  the 
fraud  which  produces  this  result ;  and  the  surrogate  having  ad- 
mitted that  neither  fraud  nor  undue  influence  had  been  proved, 
the  conclusion  he  arrived  at  was  palpably  erroneous.  Without 
fraud,  the  imbecility  (if  it  had  been  proved)  would  not  invali- 
date the  will,  nor  warrant  the  position  of  the  surrogate.  When 
fraud  or  importunity,  or  undue  influence  are  imputed,  they  must 
be  proved.  (4  Hagg.  486,  486.  1  Curteis,  648.)  And  the 
mere  fact  that  the  will  is  in  the  handwriting  of  die  solicitor  of 
the  testator,  or  of  the  executor,  or  of  the  party  ben^ted,  is  not 
sufficient  of  itself  to  raise  the  presumption  of  fraud.  (4  Hogg. 
486,  486.  1  Curteis,  649.)  Y.  The  surrogate  not  only  erred 
as  to  the  law  bearing  on  the  case,  but  he  misconceived,  and  there- 
fore misstated  the  firsts.  (1.)  He  says,  that  it  is  not  very  dear 
that  this  will  was  read  to  the  testator.  Frasee  swears  expressly 
that  it  was  read  to  him.;  and  although  the  counsel  fiur  the  con- 
testants, by  a  rigid  cross-examination  of  an  inexperienced  wit- 
ness, succeede<j(  perhaps,  in  producing  some  confusion  when 
speaking  of  the  two  wills,  yet  the  witness  stated  that  both  wills 
▼ereread  to  the  testator.    (2.)  Again,  the  surrogate  says,  ''if 
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die  witaeBS  did  read  the  will  to  the  testator,  it  was  not  done  at 
the  time  of  the  execution."  The  witness  states  that  it  was  read 
to  the  testator  at  the  same  interview  in  which  it  was  ezecnted, 
and  he  thinks  not  more  than  twenty  minutes  before  it  was  signed 
by  the  testator ;  being  at  the  same  interview,  on  the  same  occa- 
sion, it  is  viewed  as  one  transaction.  {Doey.  Roe^  2  Barb.  S.  C.  R. 
200.)  (8.)  The  surrogate  states  that  there  is  no  direct  testi- 
mony from  either  of  the  subscribing  witnesses,  or  from  any 
other  person,  that  the  testator  was  of  a  sound  mind  at  the  time 
he  executed  the  will.  Frazee,  after  having  stated  that  he  read 
the  will  to  the  testator,  that  he  appeared  to.  understand  it,  and 
that  he  paid  attention  to  the  reading  of  it,  expressly  states,  that 
although  the  testatcnr  was  feeble  in  body,  he  was  not  laboring 
under  any  imbecility  of  mind ;  '^  he  was  not  imbecile  at  all ;"  in 
other  words,  he  was  of  sound  mind.  The  testimony  of  Degruder 
also,  and  indeed  all  the  evidence  in  the  cause,  shows  he  was  of 
"  sound  mind,''  within  the  meaning  of  the  law.  (4.)  Again,  the 
surrogate  states,  that  the  prbpounder  introduced  two  witnesses, 
to  whom  the  testator  had  declared  that  he  intended  to  make  a 
devise  to  Ae  Colored  Home,  &c. ;  but  that  on  the  other  hand, 
testimony  had  been  given  in  opposition  to  the  will,  of  declara-  • 
tions  by  the  testator,  more  recently^  to  make  his  wife  and  sister 
the  principal  objects  of  his  bounty.  The  surrogate  must  here 
allude  to  the  evidence  of  Demsey  Kennedy,  as  he  is  the  only 
witness  who  proves  such  declarations.  The  witness  says  this 
was  in  May,  1851 ;  the  declarations  proved  by  the  witness  for 
the  propounder  were  in  July,  1861.  Moreover,  Kennedy,  from 
his  own  account  of  himself,  was  unworthy  of  credit.  YI.  The 
surrogate  rests  his  decision  on  suspicion  merely,  and  says  he  was 
not  satisfied  of  the  due  execution  of  the  will  by  a  free  and  capa- 
ble testator.  The  suspicion  was  groundless,  and  the  conclusions 
of  the  surrogate  are  directly  opposed  to  the  evidence  in  the  case ; 
and  in  the  absence  of  restraint,  fraud,  or  undue  influence,  his 
SQspicion  was  no  legal  ground  for  refusing  probate;  he  was 
legally  bound  to  be  satisfied.  (  Wyait  v.  Ingram^  8  Hogg* 
466.  4  Bumsj  Ec  4*c.  70,  new  ed.  Constable  ^  Bailey  v. 
Tupnell  4-  Masmh  4  Bagg.  465,  477,  479.)  If  the  testate^ 
Vol.  XVn.  82 
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was  in  law  a  capable  testator,  if  the  will  was  duly  exeeated,  and 
if  no  fraud  was  proved,  the  surrogate  had  nothing  to  do  with  the 
reasonableness  or  unreasonableness  of  the  provisions  of  the 
will,  {CfreenUfood  v.  Ghreenwood,  8  Curteis,  Appendix^)  and 
was  bound  to  admit  it  to  probate ;  and  yet  it  is  evident  that  the 
principal  ground  for  his  refusing  it,  was  that  no  adequate  reason 
had  been  shown  for  the  particular  provisions  nuide.  YII.  The 
provisions  of  the  will  are  in  conformity  with  previously  ex- 
pressed intentions  of  the  testator  as  to  several  particulars,  and 
not  only  show  that  it  must  have  been  drawn  pursuant  to  his  di- 
rections, but  are  strong  evidence  to  rebut  the  supposition  of 
mental  incapacity.  (Jartnan  en  WiUs^  79.)  And,  oonsidering 
the  particular  situation  of  the  testator's  family,  the  disposition 
he  made  of  his  property,  was  in  all  respects  proper  and  reason- 
able. Vm.  On  the  several  grounds  above  stated,  the  decree 
of  the  surrogate  was  erroneous,  and  should  be  reversed,  and  he 
should  be  ordered  to  take  probate  of  the  will. 

W.  H.  Woodman  and  E.  D.  Culver j  for  the  respondents. 
The  surrogate  decided  correctly,  in  refusing  to  admit  to  probate 
ihe'p^per  propounded  as  the  will  of  William  A.  Godwin. 

L  The  mil  was  not  executed  in  the  mopfmer  prescribed  by 
the  revised  statutes,  and  is  void.  (1 .)  Godwin  did  not  declare  it 
to  be  his  last  will  and  testament.  (2  R.  &  128,  2d  ed.)  ''  Mr. 
Newhouse  gave  him  the  will  to  sign,  and  he  signed  it  at  made 
his  mark.  Mr.  Newhouse  asked  him,  if  that  was  his  last  wiU 
and  testament.  Then  he,  Mr.  Godwin,  said  yes.  Then  Mr. 
Newhouse  asked  him  *  *  *  to  this  effect,  ^you  request  these 
gentlemen  to  sign  this  as  witnesses?'  Mr.  Godwin  said  ^yes.' 
Mr.  Newhouse  told  him  to  repeat  the  words, '  I  declare  this 
to  be  my  last  will  *  *  Mr.  Godwin  repeated  it  after  him.' 
Then  we  signed  our  names  to  it."  So  says  one  witness,  Fracee. 
Mr.  Morris,  the  other  witness,  says,  he  has  no  reooDection  of 
any  thing  being  said  by  Mr.  Godwin ;  ^<  /  cannot  call  to  tnind 
there  being  a  single  syllable  said  about  a  wiUJ^  The  will  (so 
called)  is  dated  November  18,  1851.  On  the  13th  and  18th 
February  following,  Mr.  Morris  endeavors  in  vain  to  recall  any 
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BQcli  statement.  (Brinckerhoof  v.  RemseUj  8  Paige^  488L 
Rutherford  y.  Rutherfardy  1  Denio,  83.  Btitler  v.  BensaUj 
1  ^a7*.  S.  a  Rep.  526.  £>oc  v.  Roe,  2  Jrf.  200.  Chafee 
V.  £ap.  3fwA  Co/ir.,  10  Paiffe,  85.  2  /rf.  147.)  (2.)  The 
atteBting  witnesses  did  not  sign  the  will  at  the  request  of  the 
testator.  Morris  swears  positively,  that  he  signed  his  name  as 
witness,  at  the  request  of  Mr.  Newhouse.  He  has  no  recollec- 
tion that  Godwin  said  any  thing  about  it.  The  other  witness 
says  he  heard  some  statements  repeated  after  Mr.  Newhouse. 
But  the  statute  requires  that  there  shall  be  "  two  attesting  wit- 
nesses, EACH  of  whom  shall  sign  at  the  request  of  the  tes- 
^tator ;"  not  of  the  principal  legatee.  (8.)  Morris  did  not  hear 
him  declare  it  to  be  his  will.  (4.)  Godwin  did  not  subscribe 
the  wilL  His  name  is  written  to  the  will,  but  when  or  by 
whom,  does  not  appear.  It  was  not  written  at  the  time  he 
made  his  mark.  The  making  his  mark  might  be  a  sufScient 
subscription,  if  he  had  requested  some  person  to  put  his 
name  to  it.  The  mark  would  then  be  his  manual  adoption  of 
the  subscription.  But  the  scrawl  is  nothing  without  the  name ; 
and  the  name  is  nothing  unless  put  there  by  his  direction. 
(Chaffee  v.  Baptist  Miss.  Conv.,  10  Pmge,  85,  91,  92.) 
II.  Gt)dwin  was  not  of  sound  mind  and  memory  when  he  executed 
the  will.  (Scribner  v.  CranOf  2  Paige,  147.  CrispeU  r.  Dur 
boisy  4  Barb.y  898.  Ray*s  Med.  Jurisprudence,  805,  {  262.) 
While  it  is  true  that  tiie  cases  in  this  country  and  England, 
settle  that  mere  weakness  of  intellect  does  not  incapacitate 
necessarily,  it  is  also  true  that  in  cases  like  this,  of  diseases  of 
the  brain,  the  impaired  condition  of  the  intellect,  is  almost 
always  accompanied  by  a  derangement.  Oongenital  and  long 
continued  and  permanent  weakness,  approaching  to  fatuity,  is 
consistent  with  the  absence  of  present  disease,  and  is  as  dis- 
tinct firom  the  ioondition  of  the  testator,  as  a  shrivelled  limb  is 
finm  one  swollen  and  inflamed  by  a  fever  sore.  While  many 
£brniB  of  insanity  approach  fatuity,  they  are  not,  for  that  reason, 
the  less  insanity.  The  testimony  of  the  witnesses  in  this  case, 
establishes  not  merely  weakness  of  mind,  but  great  derange* 
of  intellect    The  testator  was  a  man  of  strong  mind,  se- 
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date,  firm  and  somewhat  austere.  He,  exhibited  an  entirely 
different  character  under  the  influence  of  his  disease.  If  the 
testimony  shows  any  mental  derangement,  it  is  inctimbent  upon 
the  propounder  of  the  will  to  show  that  it  was  executed  in  a 
lucid  interval.  {Clark  v.  Fisher^  1  Paige^  174.  Jackson  v. 
Van  Diisen,  5  John,  144.)  Or  even  loss  of  the  power  of  mind; 
(1  Paige,  174.)  But  &rther :  The  cases  which  establish  that 
mere  mental  weakness  does  not  incapacitate,  do  so  upon  the 
principle  that  the  '^man  of.  mean  understanding,  though  he 
incline  to  the  foolish  sort,  is  not  prohibited  to  make  a  testa^ 
ment."  So  our  statute,  requiring  in  the  testator  '^  a  sound  mind 
and 'memory,^  clearly  requires  the  healthy  exercise  of  what 
faculties  he  hcts.  His  mind,  of  whatever  degree  of  strength 
or  power  it  be,  must  be  sound.  A  mind  prostrated  or  deranged 
by  disease  is  in  no  sense  sound*  No  one  would  for  a  moment 
suppose  that  John  Jacob  Astor,  prostrated  by  sudden  disease 
to  the  fetuitous  condition  of  Alice  lispenard,  (26  Wend.  271,) 
could  be  "  of  sound  mind  and  memory."  {Clark  v.  Fisher ^  1 
Paige,  174,  and  cases  there  cited.)  It  was  incumbent  on  the 
propounder  to  prove  aflSrmatively  that  the  testator  was  ot  sound 
mind  and  memory.  (2  Paige,  147.)  But  it  is  not  so  material 
to  urge  this  point ;  as  the  evidence  is  abundant  and  overwhelm- 
ing, even  if  Godwin  had  capacity  enough  to  make  a  will, 
in.  This  instrument  is  not  the  last  will  and  testament  of 
William  A.  Godwin — ^is  not  his  ^^spontaneous  intention." 
(1.)  There  are  strong  presumptions  that  this  paper,  to  which 
his  mark  is  made,  was  never  read  to  him,  and  that  he  never 
heard  or  dreamed  of  its  contents.  Newhouse  drew  at  least  two 
wills  for  Godwin,  within  the  knowledge  of  Frasee.  The  witness 
read  a  will  to  the  testator— he  thinks,  this  one ;  he  don't  know 
as  he  has  ady  doubt  that  it  was  this  one— twenty  minutes  or  half 
an  hour  before!  it  was  signed.  That  uriU,  so  read,  passed  out 
of  the  hands  of  the  vntness  before  signing,  and  into  the  hands 
of  Mr.  Newhouse,  the  party  claiming  under  this  instrument ; 
when,  does  not  appear.  Mr^  Newhouse  might  have  prepared 
another  instrument  intermediate^  The  last  sheet  of  this  mil 
does  not  belong  to  the  others.    It  was  drawn,  finished  with 
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the  attestation  clause  entire,  as  a  part  of  another  will,  and  has 
the  proof  of  it  upon  its  face.  The  conclusion  of  the  attesting 
chiuse  is  as  follows :  "  The  words  *  and  fifty'  interlined  on  the 
first  line  of  the  page."  There  is  no  such  interlineation,  and  no 
place  for  any  snch  words  on  the  first  page  ;  but  there  must  have 
been  to  that  instrument  to  which  this  sheet  originally  belonged. 
Nay,  more :  Every  word  of  "  the  paper"  (except  perhaps  the 
codicil)  was  read  to  Godwin.  And  if  he  was  of  disposing  mind 
and  memory,  he  knew  the  purpose  and  effect  of  that  inter*- 
Kneation.  And  yet  no  such  interlineation  is  or  could  he  in  this 
instrument.  (2.)  The  evidence  is  irresistible  that  fraud  or  im- 
position, or  undue  infiuence,  was  practiced  upon  Godwin  to  make 
him  affix  his  mai^k  to  the  paper  in  question.  He  was  in  a  con- 
dition peculiarly  liable  to  fraud,  imposition  or  tlndue  influeilce. 
He  was  reduced  so  tiear  to  total  idiocy  that  his  physician,  from 
viewing  his  condition,  *'  felt  humiliated  in  view  of  what  we 
might  become  i*educed  to  by  the  workings  of  disease."  And 
this  is  the  more  dtriking,  as  it  is  an  impression  upon  the  mind 
of  a  physician ;  one  in  the  constant  habit  of  watching  the 
Workings  of  disease,  and  therefore  not  so  likely  as  another  to 
be  so  impressed,  unless  the  case  is  very  striking  and  unusilal. 
Newhouse  heui  acquired  great  influence  over  him  during  his 
sickness.  He  had  induced  him  to  disregard  the  directions  of 
his  physician,  and  to  use  brandy  which  his  physician  had  for- 
bidden, and  to  continue  its  use,  although  it  intoxicated  him.  In 
the  last  stages  of  his  disease,  when  he  wotild  notice  no  one  elsej 
he  answered  readily  when  Mr.  Newhouse  spoke  to  him.  But 
aside  ftom  these  casual  and  incidental  circumstances  that  show 
the  power  Newhouse  had  acquired  over  him,  all  the  facts  in  the 
case  are  proof  of  it.  The  large  gift  to  Newhouse,  not  merely  to 
the  exclusion  of  his  wife  and  kindred,  but  of  those  objects  of 
benevolence  fi>r  which  he  had  professed  peculiar  regard,  where 
^*  it  would  do  most  good:"  This  pretended  will  was  drawn  by 
John  Newhouse,  the  person  chiefly  benefited  by  its  provisions. 
7h]i  tJone  is  strong  evidence  of  fraud,  {Crispell  v.  Dtibois, 
4  Barh.  898 ;)  and  the  court  should  be  satisfied  by  proof  ex- 
trinsic the  will,  that  the  testator  intended  to  make  a  disposition 
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of  his  property  in  accordance  with  it.  No  sach  proof  was 
offered.  (4  Barb,  398.)  This  presumption  is  strengthened  hj 
the  fact  that  Newhouse  held  towards  Grodwin  the  confidentiiJ 
and  influential  relation  of  lawyer  towards  client,  and  espedaUy 
of  white  lawyer  towards  colored  client ;  and  by  the  fiM^  that 
this  pretended  will  would  operate  to  take  his  property  away  firom 
his  near  relatives  and  give  it  to  a  stranger  to  his  blood  and 
race.  {Clark  v.  Fisher ^  1  Paige,  171.)  Still  farther^  by  the 
fact  that  the  provisions  of  this  pretended  will  are  in  direct  con* 
flict  with  Godwin's  intentions  as  expressed  a  short  time  before 
his  death.  And  by  the  fact  that  Newhouse  brought  his  clerk 
from  New- York  ^  witness  the  will,  and  that  clerk,  the  son  of 
an  executor,  whose  name  Newhouse  inserted  as  such,  although 
he  was  a  stranger  to  Godwin,  and  excluded  Godwin's  wife  from 
the  room.  Newhouse  advised  Godwin  to  use,  and  provided  for 
his  use,  brandy,  and  persuaded  him  to  drink  it,  and  this  against 
the  express  prohibition  of  his  physician,  and  when  its  use  tend* 
ed  directly  to  aggravate  his  disease.  This  is  another  evidence 
of  fraud.  The  presence  and  o£Bcious  interference  and  manage- 
ment of  Newhouse  at  the  execution  of  the  will ;  and  the  fitct 
that  the  person  who  signed  Godwin's  name  to  the  paper  did 
not  sign  his  own  as  a  subscribing  witness,  although,  being  a  law- 
yer, he  knew  it  was  required  by  statute,  also  indicate  fraud. 
This  will,  if  his,  impeaches  the  character  for  rectitude  which  all 
the  witnesses  give  him.  Newhouse,  being  a  lawyer,  knew  that 
all  the  circumstances  of  suspicion  are  so  regarded  by  the 
courts.  He  would  not  have  incurred  them  without  a  reason 
80  urgent  as  to  approach  to  a  necessity ;  and  the  only  such 
reason  that  can  be  assigned  is,  the  probability  that  Gt)dwin,  left 
to  his  own  impulses,  would  either  make  no  willj  or  one  which 
would  not  give  the  property  to  Newhouse.  No  other  hypothesis 
can  account  for  the  interference  of  a  legatee,  who  was  alien  to 
the  blood  and  race  of  the  testator,  who  had  no  claims  upon 
his  remembrance.  {Siewarfs  Ex,  y.  Lispenardy  26  Wend, 
287,  8,  9.)  There  is  no  evidence  that  this  pretended  will  was 
drawn  by  Ghxlwin's  directions,  or  that  its  provisions  accord^ 
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with  any  such  directions.  {Stewards  Ex.  v.  Lispenard, 
26  Wend.  287,  8,  and  the  cases  cited.)  The  history  of  tlie 
instrument,  as  given  by  Frazee,  if  it  is  true,  is  inconsistent, 
and  entirely  irreconcilable  iinth  the  notion  that  it  was  the 
spontaneous  and  intelligent  act  of  Godwin.  lY.  The  execution 
of  the  paper,  the  state  of  his  mind,  and  the  fraud  and  undue 
influence  practiced,  were  all  questions  of  fact.  The  surrogate 
saw  the  witnesses,  heard  their  testimony,  marked  their  appear- 
ance, and  judged  of  their  relative  credibility.  His  finding  as 
to  the  facts  is  conclusive.  No  court  of  review  will  reverse  his 
decision.  That  finding  is  in  accordance  with  the  weight  of 
the  evidence,  and  in  accordance  with  the  law,  the  equity,  and 
justice  of  the  case,  and  should  be  afiirmed.  {Clark  v.  Fishery 
1  Paigej  171.     Cdton  v.  Ross,  2  Paige,  396.) 

By  the  Court,  S.  B.  Strong,  J.  I  am  inclined  to  think 
that  the  requisite  formalities  to  sustain  the  execution  of  the 
paper  propounded  as  the  will  of  the  deceased,  were  sufficiently 
proved.  Frazee,  one  of  the  subscribing  witnesses,  swears  posi- 
tively that  they  were  adopted.  Morris,  the  other  subscribing 
witness,  does  not  recollect  hearing  the  testator  declare  that  the 
paper  to  which  he  had  made  his  mark  was  his  last  will  and  tes- 
tament, or  request  any  one  to  sign  his  name  as  a  witness.  But 
the  non-recollection  of  this  witness  cannot  overthrow,  or  balance, 
the  affirmative  and  positive  evidence  of  one  who  seems  to  have 
been  more  attentive,  and  to  have  a  better  memory.  The  state- 
ments of  Frazee  should  undoubtedly  be  received  with  some  hes- 
itation, as  he  is  a  clerk  of  the  principal  beneficiary  named  in  the 
will,  and  a  son  of  one  of  the  executors.  These  circumstances, 
however,  are  not  sufficiently  strong  to  destroy,  or  seriously  im- 
pair, the  credibility  of  the  witness.  In  this  case,  too,  the  testi- 
mony is  supported  by  the  considerations  that  the  person  the 
most  interested  was  present  and  an  active  participator  in  the 
transaction,  and  that  he  was  a  lawyer,  and  no  doubt  well  ac- 
quainted with  the  provisions  of  the  statute  relative  to  the  exe- 
cutien  of  wills,  and  could  of  course  effectuate  a  full  compliance 
with  them. 
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There  can  be  no  doubt  that  the  mind  of  the  testator  had  been 

• 

seriously  weakened  by  his  disease.  That,  according  to  the  tes- 
timony of  his  attending  physician,  was  an  affection  of  the  brain, 
and  it  eventually,  and  probably  before  the  execution  of  the  will, 
induced  a  softening  of  the  brain.  Doctor  Bennett  testified  that 
six  days  before  the  date  of  the  will  he  found  the  testator  very 
much  reduced,  heavy,  partially  comatose,  and  in  profuse  perspi- 
ration. That  ^^  although  he  rallied  partially,  from  time  to  time, 
still  this  condition  prevailed  mostly  all  the  way  through  the  rest 
of  his  life,  excepting  an  interchange  of  condition,  in  which  he 
would  give  answers  to  questions  with  a  foolish,  shallow  laugh, 
which  was  more  remarkable  because  it  contrasted  strongly  with 
his  natural  sober,  dignified,  austere  manner,  which  he  had  when 
in  health."  Another  witness  (Mr.  Thompson)  testified  that  he 
visited  the  testator  nine  and  ten  days  before  the  date  of  the  will ; 
that  he  found  him  on  both  days  in  a  state  unfit  for  conversation ; 
that  he  was  in  bed  swooning  or  sleeping,  drowsy  and  heavy. 
Mr.  Hardenbergh,  who  resided  in  the  rear  of  the  house  occupied 
by  the  testator,  and  was  his  tenant,  testified  that  he  saw  the  de> 
ceased  frequently,  and  was  with  him  two  days  before  the  date  of 
the  will,  for  about  an  hour ;  that  he  tried  to  have  some  conversa- 
tion with  the  testator,  but  "  could  not  understand  what  he  would 
say,"  although  he  made  an  effort  to  converse  with  the  witness. 
No  direct  evidence  was  introduced  by  the  appellant  to  prove  the 
sanity  of  the  testator.  His  counsel,  however,  in  an  elaborate 
and  ingenious  written  argument,  infers  such  sanity  firom  the 
statements  of  the  witnesses  introduced  in  opposition  to  the  will ; 
that  the  testator  shortly  before  the  execution  of  the  will,  and 
about  the  time  when  the  transactions  mentioned  by  them  to 
prove  his  imbecility  of  intellect,  occurred,  requested  that  a  par- 
ticular chapter  in  the  bible  should  be  read,  and  himself  repeat- 
ed a  psalm  containing  sentiments  certainly  very  appropriate  for 
one  in  his  situation,  and  that  at  times  he  appeared  to  be  engaged 
in  prayer.  These  circumstances  would  seem  to  indicate  a  re- 
tention of  intellect  at  least  to  some  extent,  although  I  have  heard 
clergymen  of  great  experience  say,  that  they  had  never  known 
an  insane  man,  who  had  been  a  devout  christian,  that  did  not 
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retain  and  express  a  lively  recollection  of  his  religion.  The 
counsel  also  relies  npon  the  request  made  by  the  testator,  when 
the  If  ill  was  read  to  him  shortly  before  its  execution,  that  the 
reader  who  had  commenced  with  that  part  containing  the  be- 
quests and  devises,  should  read  from  the  beginning  of  that  doc- 
ument. This  certainly  evinced  consciousness  in  what  was  going 
on,  and  showed  that  the  testator  had  and  exercised,  at  the  time, 
some  power  of  perception.  I  should  be  unwilling  to  say,  upon 
the  testimony  before  the  surrogate,  that  the  testator  had  wholly 
lost  his  mind«  If  the  case  turned  upon  that  question,  I  should 
feel  inclined  to  send  it  to  a  jury.  The  cases  certainly  establish 
the  rule  that  feebleness  of  intellect,  however  considerable,  in  the 
testator,  shall  not  invalidate  a  will.  By  our  laws,  all  persons^ 
except  idiots,  persons  of  unsound  mind,  married  women  and  in- 
&nts,  may  devise  their  real  estate ;  and  all  persons  of  the  requi- 
site age,  of  sound  mind  and  memory,  and  no  others,  may  give 
and  bequeath  their  personal  estate,  by  wilL  That  a  person  who 
from  natural  or  acquired  defbcts,  possesses  an  intellect  but  the 
next  degree  above  positive  idiocy  or  lunacy,  so  low  indeed  that  he 
can  neither  converse  nor  act  with  discretion,  should  be  deemed  of 
sound  mind  and  memory,  is  at  least  singular,  if  not  contradic- 
tory. I  doubt  much  whether  the  principle  has  not  been  extend- 
ed further  than  good  policy  requires.  In  the  reported  cases 
where  wills  have  been  avoided  for  imbecility  of  mind  in  the  tes- 
tator, I  recollect  many  instances  of  gross  injustice  and  hard- 
ship, but  not  one  where  a  wise  or  appropriate  decision  had 
been  made.  It  is  true  that  wise  men  sometimes  make  foolish 
wills,  but  such  cases  are  exceptions  to,  rather  than  according  to, 
the  general  rule.  The  reason  for  sustaining  the  wills  of  exces- 
sively wei^  persons  (and  by  those  I  mean  persons  of  the  low- 
est degree  of  mental  capacity,  where  there  is  a  glimmer  rather 
dian  light,)  is  that  the  weak  have  the  same  rights  with  the  pru- 
dent or  strong  minded  to  dispose  of  their  property,  and  that  if 
imbecility  and  not  a  total  absence,  or  rather  perversion,  of  mind 
should  constitute  inability  to  act,  it  would  be  impossible  to  draw 
(-'*  mny  clear  line  of  distinction,  or  one  which  should  generally  pre> 

vail.    There  is  certainly  much  force  in  these  reasons.    At  any 
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rate  the  role  has  been  thoroughly  established  and  we  must  subr 
mit  to  it,  whatever  may  be  our  opinion  as  to  its  necessity,  pro- 
priety or  expediency. 

The  only  other  question  is,  whether  the  will  in  question  did 
not  result  &om  undue  influence  exerted  upon  the  testator  by  the 
principal  proposed  donee.  It  appears  from  the  eyidence  that 
the  deceased  had  been,  previous  to  his  illness^  a  man,  of  sound 
discretion  and  prudence,  and  great  firmness.  In  these  particu- 
lars his  sickness  created  a  marked  change.  Doctor  Bennett 
says  that  he  then  "  assented  to  propositions  made ;"  ^'  that  he 
would  assent  at  once,  without  reflection,  and  seemingly  could  be 
persuaded  to  almost  any  thing ;"  that  "  he  seemed  to  have  lost 
his  ordinary  force  and  character."  There  are  circumstances  to 
which  I  shall  presently  allude,  which  confirm  the  doctor's  opin- 
ion as  to  the  facility  with  which  the  testator,  during  his  illness, 
yielded  or  assented  to  the  suggestions  of  others. 

The  deceased  does  not  appear  to  have  been  much  attached  to 
his  wife  or  sister.  But  still  it  appears  to  have  been  his  inten- 
tion, while  in  health,  and  strong  minded,  to  make  them  the 
principal  recipients  of  his  bounty.  Two  instances  testify  to  his 
favorable  intentions  as  to  his  wife ;  one  in  reference  to  his  sister. 
He  also  stated  his  wish  to  give  sometibing  to  the  Colored  Home 
Society.  But  there  is  no  evidence  to  show  that  he  intended 
before  his  sickness,  or  during  his.  illness,  except  from  the  will 
itself,  to  make  any  donation  to  the  appellant  or  to  his  co-exeputw 
William  J.  Howard,  to  '^hom  considerable  legacies  ^e  given  in 
the  will. 

The  appellant  and  the  testator  stood  iu  the  confidential  rela- 
tion of  counsel  and  client.  That  alone  calls  for  great  circum- 
spection. (  Cfibsofi  V.  Jei/esj  6  Vesej/,  266.)  The  influence  which 
the  appellant'  had  over  his  client  appears  to  have  been  very 
great,  and  extended  beyond  professional  matters.  Thus  the 
appellant  induced  the  testator  to  resort  to  a  strong  stimulant, 
contrary  to  the  advice  of  his  family  physician.  The  testator 
permitted  the  appellant  to  draw  his  will,  and  told  the  appellant's 
clerk  that  he  would  have  been  satisfied  without  hearing  it  read. 
There  could  not  well  have  been  stronger  instaAces  of  confidence 
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t&a&  these;  one  relating  to  a  remedy  for  dangerous  bodily 
infirmities,  and  the  other  to  the  disposition  of  the  testator's 
entire  estate. 

The  appellant  drew  the  will.  There  is  nothing  to  show  that 
it  was  in  accordance  with  previons  directions,  or  that  any  direc- 
tions were  given.  It  is  true  that  it  was  read  to  the  testatori. 
and  that  he  must  have  assented  to  it.  His  assent  does  not 
however  prove  that  it  was  his  will,  as  the  evidence  shows  that 
he  readily  assented  to  whatever  was  proposed  to  him.  This 
peculiarity,  coupled  with  the  entire  absence  of  any  proof  that 
the  testator  had  previously  designed  to  give  any  thing  to  the 
appellant,  or  that  he  had  given  him  any  instructions  to  draw 
the  will,  lead  strongly  to  the  inference  that  it  was  the  will  of 
the  appellant  and  not  of  the  testator.  I  concede  that  the  mete 
fact  that  the  mind  of  a  testator  has  been  influenced  by  the 
arguments  or  persuasions  of  the  person  principally  benefited, 
however  indecorous,  indelicate  or  improper  they  may  be,  will 
not  ordinarily,  in  the  absence  of  fraud,  vitiate  a  will.  But  then 
it  must  he  the  will  of  the  testator j  however  induced.  If  it  be 
the  will  of  another,  to  which  the  testator  assented  from  mere 
habit,  and  that  habit  produced,  as  in  this  case,  by  prostration 
of  both  body  and  mind,  it  cannot  in  any  sense  of  the  word  be 
considered  as  his  will,  and  ought  not  to  be  sustained.  The  will 
of  John  Fisher  was  set  aside  by  the  court  of  appeals  for  no  other 
cause.     {Clarke  v.  Sawyer^  2  Comst  498.) 

In  this  case  the  appellant  not  only  drew  the  will  but  he  sent 
his  clerk  to  reiad  it  to  the  testator ;  he  was  himself  present  when 
it  was  signed,  held  the  will,  and  gave  the  p^n  to  the  testator  to 
make  his  mark ;  he  asked  the  testator  if  it  was  his  will,  and 
whether  he  requested  the  witnesses  to  sign  their  names  as  such, 
and  told  the  testator  to  repeat  the  words  ;  and  he  did  so.  This 
last  circumstance,  according  to  Sfwinbiirne^  is  strongly  againBt 
the  presumption  that  it  is  the  will  of  the  supposed  testatoh 
(1  Swin.  on  WUls,  189.)  There  is  nothing  to  show  the  propriety 
<^  this  extraordinary  agency ;  nor  why  the  testator  should  prefer 
giving  the  bulk  of  his  property  to  one  of  another  race,  rather 
than  to  the  wife  of  his  bosom  and  his  near  blood  relative ; 
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except  his  readiness  to  yield  to  the  suggestions  of  others.    It 
-would  be  monstrous  to  sustain  a  will  made  under  such  circum- 
iltances. 
The  decree  of  the  surrogate  should  be  affirmed,  with  costs. 

[Kings  Generil  Term,  October  8, 1853.    BarcuiOf  Brown  and  &  B.  Strong^ 
Justices.] 
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?I^AD>17w  "^  domiirrer  to  acomplaioti  foanded  on  the  sixth  sabdivision  of  section  144  of 
— '  the  code,  applies  only  to  such  defects  as  would  render  the  complaint  bad  oa 
a  ^neral  demurrer  at  law,  or  bad  for  want  of  equityi  in  chancery. 
The  complaint,  to  be  overthrown  by  the  demurrer,  must  present  defects  86 
substantial  in  their  nature,  and  so  ftital  in  their  character,  as  to  authorize 
the  court  to  say,  taking  all  the  facts  to  be  admitted,  that  they  fVirnish  no 
cause  of  action  whatoTer. 
A  complaint  set  forth,  in  the  first  count,  a  written  agreement  between  the 
parties,  t»  kae  verba,  by  which  the  plaintiff  agreed  to  sell  to  the  defendant 
his  ftrm  in  F.  for  the  consideration  of  S1700  in  cash  and  240  acres  of  land 
owned  by  the  defendant  in  the  town  of  A.,  in  L.  county,  Illinois,  upon  cer- 
tain terms  and  with  certain  reserrations  therein  stated.  The  agreemeni 
tommenced  thus :  "  Articles  of  agreement,  made  on,  &c.  between  B.  B.  of, 
&c.  and  J.  C.  E.  of,  &«."  Each  party  bound  himself  to  a  performance,  by 
a  forfeiture  of  $500,  to  be  paid  by  the  party  who  should  fdU  to  fidfiU  kis  cm^ 
tract.  The  plaintiff  averred  that  on  the  day  named  in  the  agreement  he 
tendered  to  the  defendant  a  deed  of  his  said  fkrm,  and  demanded  the  pay- 
ment of  the  S1700  in  money  and  a  conveyance  of  the  land  in  Dlinots ;  and 
'  that  the  defendant  neglected  to  comply.  Be  stated  the  value  of  the  Dli- 
nois  land  to  be  82000,  and  claimed  that  he  was  entitled  to  recover  the  con- 
sideration agreed  by  the  contract  to  be  paid.  The  second  count  set  forth 
the  same  ikcts,  and  asked  for  a  specific  performance.    Sdd,  on  demurrer, 

1.  That  although  there  was  no  express  contract  or  promise  of  the  defendaai 
to  purohafte,  or  to  pay  for,  the  plaintiff's  fknn,  there  was  a  clear  impUeatiot^ 
of  one ;  the  instrument  being  an  agreement  inter  paries,  and  signed  by  both. 
That  it  was  not  merely  a  promise  made  by  One  parly  to  the  other,  but  an 
agreement  made  by  both,  and  binding  on  both. 

2.  That  the  measure  of  damages  was  the  purchase  price  agreed  to  be  paid  by 
the  defendant 

8.  That  the  finfeitore  of  $500  was  not  intended  as  domases  liquidated  hf 
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Agreement  of  the  parties  to  be  paid  in  lien  of  performance,  bnt  as  a  penaUff 
to  enforce  the  execution  of  the  agjeement ;  and  that  it  formed  no  bar  to 
the  action. 
1  That  the  contract  was  sufficiently  certain,  and  definite,  to  become  the 

foundation  of  a  decree  for  a  specific  performance. 
The  word  agreement  necessarily  imports  two  parties ;  and  when  one  party 
agrees  to  sell  his  farm  to  another,  for  a  stipulated  price,  and  both  parties 
sign  the  agreement,  there  is  a  promise  by  the  purchaser  to  purchase  the 
farm,  and  pay,  for  it,  the  consideration  specified,  as  clearly  implied  as  though 
it  were  expressed  in  words. 
Id  the  case  of  an  agreement  for  the  sale  and  purchase  of  land,  the  title  doei 
not  pass  by  a  tender  of  a  deed  ;  nor  does  it  pass  by  operation  of  law,  on 
the  recovery  of  a  Judgment  for  the  purchase  price.    The  plaintiff  holds 
the  UUe  to  the  land^  and  recovers  its  i>ill  value  expressed  in  the  contract ;  and 
after  judgment,  when  the  defendant  seeks  to  obtain  the  land,  a  court  of 
law  is  without  the  power  of  affording  him  any  relief.    Per  Qridlet,  J. 
On  an  agreement  relating  to  real  estate,  the  vendor,  on  tendering  a  deed  and 
offering  to  perform  his  agreement,  may  recover  the  purchase  money,  in  aH 
action  at  law. 
Where  lands  agreed  to  be  conveyed  are  not  definitely  described  in  the  con- 
tract, but  are  alleged  to  lie  in  the  town  of  A.,  county  of  L.  and  state  of 
niinoia,  and  they  are  the  240  acres  owned  by  the  party,  this  is  a  sufficient 
description. 
Such  a  description  wohld  be  good  either  in  a  deed  or  a  will. 
A  complaint  in  an  action  upon  a  contract  for  the  sale  and  purchase  of  landj 
need  not  supply  the  circtmistances  which  will  ftimish  materials  and  guidance 
for  drawing  a  decree  or  Judgment  directing  a  conveyance,  with  a  definite 
description,  so  that  an  officer  may  go  upon  the  ground  and  select  the  fknd. 
Snch  a  degree  of  certainty  is  not  necessary. 
If  a  demurrer  admits  fiu:ts  enough  to  constitute  a  cause  of  action,  that  is  suf- 
ficient to  sustain  the  complaint.    If  the  defendant  requires  a  greater  degree 
of  certainty  in  the  complaiht,  he  must  seek  his  relief  by  the  mode  pointed 
out  in  the- code,  by  a  motion  that  the  pleading  be  made  more  certain  and 
definite. 

Demurrer  to  the  firsi  and  s^nd  counts  of  the  complaini 
The  opinion  states  all  the  material  facts  and  questions. 

F.  Kemanj  for  the  plaintiff. 

M.  H.  Throop^  for  the  defendant. 

Gridlby,  J.    This  is  a  demurrer,  separately  takoQ  to  the 
two  first  ooRRts  of  the  complaint,  upon  several  grounds,  all  of 
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which  may  b(3  classed  under  the  sixth  sabdivisioh  of  section  144 
of  the  code.  Although  these  grounds  of  objection  are  stated  as 
special  causes  of  demurrer,  yet,  unless  they  are  such  as  show 
that  the  counts  respectively  do  not  contain  facts  enough  to 
constitute  a  cause  of  action,  they  cannot  be  regarded,  on  this  . 
Argument,  defects  merely  formal,  and  which,  under  the  former 
practice,  were  the  appropriate  subjects  of  a  special  demurrer, 
cannot  now  be  reached  and  corrected  by  this  form  of  proceeding. 
The  statute  has  defined  the  office  of  a  demurrer  ;  and  confined 
it,  as  a  getLeral  rule,  to  objections  which  fall  within  some  one  of 
the  six  grounds  specified  in  section  144.  A  demurrer  founded 
on  the  sixth  subdivision  of  that  section,  as  this  is,  applies  only 
to  such  defects  as  would  render  the  count  bad  on  a  general 
demurrer  at  law ;  or  bad  for  want  of  equity,  in  chancery.  I  havii 
had  occasion  to  express  my  vifetv^s  on  this  subject,  in  the  ca6e 
otDeiDitt  V.  Smft,  (8  How.  Pr.Rep.  280.)  The  counts  of  the 
complaint,  therefore,  to  be  overthrown  by  the  demurrer,  must 
present  defects  so  substantial  in  their  nature,  and  so  fatal  in  their 
character,  as  to  authorize  the  court  to  say,  taking  all  the  facts 
to  \)e  admitted,  that  they  furnish  no  cause  of  action  whatever. 

The  first  count  of  th^  complaint  sets  forth  an  agreement 
between  the  parties  in  hcBC  verha^  by  which  the  plaintiff  agrees 
to  sell  to  the  defendant  his  farm  in  Florence,  Oneida  county,  for 
the  consideration  of  $1700  in  cash  aiid  two  hundred  and  forty 
acres  of  land,  owned  by  the  defendant,  in  the  town  of  Abington; 
Lake  county,  in  the  state  of  Illinois,  upon  certain  terms,  and 
with  certain  reservationis  stated  in  the  instrumenti  The  plain- 
tiff then  avers  that  on  the  day  named  in  the  agreement  he 
tendered  to  the  defendant  a  deed  of  his  said  farm,  and  demanded 
the  payment  of  the  $1700  in  money  and  a  conveyance  of  the 
lot  of  land  in  the  state  of  Illinois  ;  and  that  the  defendant  neg- 
lected to  pay  the  one,  or  deliver  the  other.  He  also  avers 
that  he  is  still  ready  to  perform  on  his  own  part.  He  states 
the  value  of  the  niinois  land  to  be  $2000,  and  alleges  that  he 
is  advised  that  he  is  entitled  to  recover  the  consideration  or 
purchase  price  agreed  by  the  contract  to  be  paid.  The  second 
count  sets  out  the  same  facts,  and  asks  for  a  specific  perform- 
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wee.  The  third  and  fourth  ^unts  (not  demurred  to)  seek  to 
recover,  the  third,  the  actual  damage  of  the  plaintiff,  sustained 
in  making  preparations  and  arrangements  to  l*eaye  his  farm,  dbc. ; 
and  the  fourth,  a  sum  claimed  as  liquidated  damages^  and 
dose  by  demanding  in  the  alternative  the  several  kinds  of  relief 
mentioned  at  the  termination  of  each  count  as  that  which  he  is 
advised  he  is  entitled  to  receive,  and  to  which  the  count  is 
specially  adapted. 

I.  The  first  objeption  to  the  first  count  in  the  complaint  i^ 
founded  on  the  allegation  that  the  agreement  contains  no  promise 
or  engagement  of  the  defendant  to  purchase,  or  to  pay  for,  th^ 
plaintiff's  farm.  It  is  true  that  there  is  no  express  contract  to 
that  effect  found  in  the  agreement  \  but  in  my  opinion  there  is 
a  clear  implication  of  on^.  The  contract  commences  in  the 
following  manner.  ''  Arti9les  of  agreement  made  on,  ^c.  between 
Benjamin  Richards  of  Florence,  &c.  and  James  G.  Edick  of 
Marcy,  &c.  The  aforesaid  party  of  the  first  part  agrees,  to  sell 
his  farm  in  Florence,  &c.  to  the  party  of  the  second  part, /or 
and  in  considercUion  of  seventeen  hundred  dollars,  and  two 
hundred  and  forty  acres  of  land  in  the  town  of  Abington,  &c. 
owned  by  said  Edick,"  &c.  &c.  Now  this  is  an  agreement 
inter  partes^  and  is  signed  by  both.  The  word  agreement 
necessarily  imports  two  parties^  one  to  sell  and  one  to  buy;  and 
when  Bichards  agrees  to  s^ll  his  farm  to  Edick  for  $1700  and 
240  acres  of  land  owned  by  !E!dick  in  the  stat^  of  Illinois,  and 
Edick  signs  the  agreement  there  is  a  promise  to  purchase  and 
pay,  fqr  the  fSarm,  the  ponsidenttion  expressed,  as  clearly  implied 
as  though  it  were  expressed  in  words.  It  w^s  not  merely  a 
promise  made  by  one  party  to  the  other,  but  it  wfis  an  agree- 
ment made  by  both  and  binding  on  both  by  every  principle  of 
law  and  morality  applicable  to  the  constr^ction  of  contracts. 
This  doctrine  is  fully  stated,  and  enforced  by  numerous  authori- 
ties, in  Barton  v.  McLean  et  al.j  (5  fUMj  256.)  If,  however, 
there  were  any  doubt  on  this  point  it  will  be  dissipated  by  the 
last  clau9e  of  the  agreemei^t,  in  which  each  party  expressly 
recognizes  the  existence  and  obligation  of  a  contract  upon  him- 
self, and  binds  himself  to  a  performance,  by  a  forfeiture  of  $500, 
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to  be  paid  by  the  party  who  shall  faH  to  fidfiU  his  ccntrad^ 
It  would  be  absurd  to  suppose  that  the  defendant  would  agree  to 
pay  $500  for  the  non-performance  of  an  agreement  which  he  had 
never  made^  and  which  he  was  under  no  obligation  to  keep. 
This  provision,  therefore,  amounts  to  an  express  admission  of 
the  existence  and  binding  force  of  the  contract  which  the  argu* 
me;^f  the  defendant  denies. 

I^IyAgain,  it  is  insisted  by  the  counsel  of  the  defendant,  that 
the  measure  of  dam^ages  assumed  in  the  first  count,  viz.  the 
purchase  price  of  the  land,  is  not  the  true  one.  He  argues  that 
the  title  to  the  land  does  not  p(%ss  by  the  tender  of  a  deed  to 
the  defendant,  and  the  plaintiff's  continued  readiness  to  deliver 
it ;  and  that  the  true  measure  of  damages  is  the  excess  of  the 
contract  price  over  the  actual  value  of  the  land ;  and  that  inas- 
much as  there  is  no  averment  of  such  excess  of  the  purchase 
.  price,  and  no  other  damage  claimed,  the  $100,  part  of  the  $1700 
which  the  plaintiff  admits  to  have  been  paid,  more  than  balances 
the  nominal  damages  arising  on  the  breach  of  the  contract  by 
the  defendant.  The  counsel  is  certainly  sustained  in  his  posi- 
tidh,  as  to  the  true  measure  of  damages,  by  the  decision  of  the 
court  in  Laird  v.  Pierce^  (7  Mee.  ^  Wels,  474.)  It  also 
seems  to  me,  that  were  it  a  new  question  in  this  state,  there 
would  be  great  reason  for  adopting  the  principle  which  is  now 
held  to  be  law  in  the  English  courts.  Because,  what  is  sought 
to  be  recovered  is  dam^ages  for  the  violation  of  the  defendant's 
contract,  by  which  the  plaintiff  has  suffered  loss.  But  in  the 
case  of  an  agreement  for  land,  the  title  does  not  pass  by  a 
tender  of  the  deed ;  nor  does  it  pass  by  operation  of  law  on  the 
recovery  of  a  judgment  for  the  purchase  price,  as  is  sometimes 
true  of  personal  property.  It  is  a  case,  therefore,  where  the 
plaintiff  holds  the  title  to  the  landj  and  recovers  its  full  value 
expressed  in  the  contract ;  and  after  judgment,  when  the  de- 
fendant seeks  to  obtain  the  land,  a  court  of  law  is  without  the 
power  of  affording  him  any  relief.  It  is  true,  a  court  of  equity 
may  order  a  conveyance  ;  but  in  the  mean  time  some  third  per- 
son may  have  recovered  a  judgment  against  the  plaintiff,  and 
rendered  his  deed  worthless.    The  English  rule  would,  therelEbrei 
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fieem  to  be  more  in  accordance  with  general  principles,  and  more 
in  analogy  to  the  action  for  not  accepting  personal  property,  as 
irheat,  or  other  commodity  which  the  defendant  has  purchased 
and  contracted  to  receive  and  pay  for.  There  is  no  necessity 
for  the  exercise  of  this  jurisdiction,  for  the  court  of  chancery  is 
competent  to  order  a  specific  performance  of  the  agreement,  and 
at  the  same  time,  to  see  that  a  valid  deed,  conveying  the  title, 
is  deliyered,  on  the  payment  of  the  contract  price.  The  rule, 
howeyer,  is  too  well  settled,  and  has  been  too  long  established, 
in  this  state,  that  on  an  agreement  relating  to  real  estate,  on 
tendering  a  deed  and  offering  to  perform  his  agreement,  the  ven- 
der may  recover  the  purchase  money  in  an  action  at  law.  The 
principle  is  either  deqided  or  assumed  as  true,  in  the  following 
cases :  Franchot  v.  Leach,  (5  Coweriy  506 ;)  Baldwin  v.  MtmUj 
(2  W5iui.399;)  2Jdhn.20*l]  10  IS.  266 ;  20  Jrf.  180, 15, 80  ; 
11  WencL  48;  21  Id.  636,  457;  and  in  several  other  cases 
which  I  have  examined.  It  is  also  so  laid  down  in  Sfugden  on 
Vendors,  and  was  assumed  as  law  in  Croodwin  v.  Munn,  (4  T.  R, 
781,)  and  in  Glazebrook  v.  Woodard,  (5  T.  Rep.  366,)  and 
was  expressly  so  held,  after  a  full  discussion  on  the  very  point, 
by  the  superior  court  in  the  city  of  New- York,  in  the  case  of 
WiUiams  v.  Field,  as  appears  from  a  note  to  page  198  of  Sedg- 
wick on  Damages.  A  rule  which  has  been  adopted  and  fol- 
bwed  by  all  the  courts  of  this  state,  for  more  than  forty  years, 
as  a  rule  of  property,  ought  not  to  be  disturbed  after  such  a 
length  of  time ;  especially  by  any  tribunal  below  that  of  the  last 
resort.  It  is  argued  that  no  recovery  can  be  had  of  the  value 
of  the  240  acres  of  land,  under  this  rule.  It  is  not  necessary 
to  say  whether  that  is  so  or  not ;  for  there  remain  $1600 
due  in  money,  and  that  is  sufficient  to  uphold  the  count; 
fi)r  it  is  a  question,  not  as  to  the  whole  amount  of  damages,  but 
whether  any  amount  is  due,  however  smalL 

m.  Another  objecti(m  is  founded  on  the  fiict,  that  the  con- 
cluding clause  in  the  agreement  provides  for  the  forfeiture  of 
^500 ;  which,  it  is  maintidned,  being  liquidated  by  the  parties, 
snpersedes  all  others,  and  especially  the  consideration  money, 
which  alone  is  counted  on  in  the  first  count  of  the  complaint 
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The  dansB  in  question  reads  as  foilaw 8,  with  such  explaiiati<Ni9 
interpolated  as  are  neceeearj  to  render  the  words  intelligible: 
*^  And  (if)  in  consequence  of  a  fsdlnre  to  fidfill  (in  fhlfiUing)  the 
contract)  and  give  (giving)  title  clear  of  incmnbranees  on  or  be- 
fore the  first  day  of  April  next,  (it  is  agreed)  to  forfeit  the  sum 
of  five  hundred  dollars,  to  be  paid  by  the  de£ftulting  party,  un* 
less  occasioned  by  some  cause  beyond  their  control."  The  ques^ 
tion  is,  whether  this  forfeiture  was  intended  by  the  parties  as  a 
penalty  to  enforce  the  agreement,  or  whether  it  was  intended  as 
danMges  liquidated  by  agreement  of  the  parties,  to  be  paid  in 
lien  of  its  performance.  The  defendant  insists  it  was  the  lat- 
ter, and  has  cited  many  cases  on  the  subject,  which  do,  indeed, 
show  that  some  of  the  authorities  are  scarcely  reconcilable  with 
each  other.  I  shall  not  attempt  to  reconcile  them,  nor  to  state 
the  grounds  on  which  each  case  was  decided.  Whether  the  sum 
ferfeited  by  the  agreement,  on  its  violation  by  one  of  the  par- 
ties, is  to  be  construed  as  liquidated  damages,  or  only  as  a  pen- 
alty, will  depend  cm  the  intent  of  the  parties,  to  be  collected 
from  the  entire  agreemoit  and  the  attending  circumstances,  upon 
a  fiedr  interpretation  of  the  instrument  And  this  intent  will 
not  be  condtuivdy  determined  by  the  use  of  the  words  ^  penalty," 
"forfeiture,"  or  ^^  liquidated  damages,"  if  the  instrument  die- 
iioaes  en  the  whole  a  different  intetit.  {See  2  Storf^s  Eq^ 
}  1818.  Daviee  v.  Penian,  GB.^C.  216.  Kemble  v.  Farren, 
$  Bing.  141.)  When  the  sum  in  question,' in  any  case,  is  de- 
termined to  be  a  penalty^  it,  for  any  good  cause,  may  be  remit- 
ted, or  enforced  on  some  other  condition,  by  the  court  of  chan- 
cery ;  and  therefc^e,  the  courts  aore  strongly  inclined  to  hold  a 
femm  that  is  thus  stipulated  to  be  paid,  to  be  a  penalty,  rather 
than  stipulated  damages,  ovet  i^ich  no  such  jurisdiction  can  be 
exercised.  And  therefore,  the  burden  of  proof  that  the  parties 
intended  the  sum  as  stipulated  damages,  is  on  him  who  main- 
tains tibat  side  of  the  question ;  and  he  must  estaUish  it  to  the 
satisfitction  of  ihe  court.  (  Tayler  ▼.  Sandiford,  7  Wheat.  17.) 
Mr.  Oreenleaf  has,  in  his  treatise  upon  evidence,  laid  down  in 
section  268,  vol.  2,  several  rules  for  determining  when  the  sum 
smitioiied  will  be  regafded  as  a  penalty,  rather  than  as 
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taied  damages.    One  of  these  rulet  designfttes  the  case  io^ 
vhieh  the  parties  have  by  the  "  agreement  ezpresaly  deolared 
the  sain  to  be  intended  as  a  forfeiture  or  a  penaky^  and  no 
Uher  or  different  intent  is  to  be  oottectedfrom  the  agreement" 
Another  rale  embraces  the  case  in  which  the  damages  are  capo- 
hie  of  being  certainly  known  and  estimated;  and  this,  even 
where  the  parties  haye  declared  the  same  to  be  stipulated 
damages.''    Now,  tested  by  either  of  these  rales,  the  sum  in 
question,  in  this  case,  must  be  held  to  be  a  penalty ;  for  the 
parties  have  expressly  declared  that  the  $500  should  be  ^^for- 
feited," a  word  peculiarly  descriptive  of  a  penalty  ;  and  there 
IS  no  different  intent  to  be  collected  from  the  instrument.     So, 
too,  the  damages  are  capable  of  being  certainly  kmfwn  and  esti- 
mated.   They  consist  in  $1700  in  cash,  and  the  value  of  the 
240  acres  of  land  in  Illinois,  which  is  ascertained  by  the  judg- 
ment of  witnesses,  and  is  not  indefinite  and  at  large,  as  on  a 
promise  to  marry.    Debt  is  said  to  lie  to  recover  a  sum  certain  ; 
and  yet,  either  debt  or  indAitatus  assumpsit  )ieB  on  a  quantum 
meruit  for  labor,  or  on  a  quantum  valebant  for  goods  and  mer* 
chandise.    (1  Chit.  PI.  101,  102,  Duniap's  ed.  rf  1829,  ar- 
ticle Debt.    See  also  1  Selw.  K  P.  402.)    Mr.  0hit<7  has  also 
precedents  for  land  sold,  in  the  action  of  debt.    In  truth,  that 
is  certain  which  can  be  made  certain ;  and  on  this  point  there 
seems  to  be  no  reasonable  doubt.    Again,  in  section  259,  Mr. 
Greenleaf  states  two  classes  of  cases  which  have  been  held  to 
&1I  under  die  rale  prescribed  for  stipulated  damages.    The^r^ 
applies  to  those  cases  in  which  ^^  the  damages  are  uncertain  and 
not  capable  of  being  dscertainedby  any  satisfactory  and  knowil 
rules ;  as  where  the  action  is  for  damages  for  the  vidation  of  a 
promise  to  marry;  for  running  a  stage  on  a  road  in  violation  of 
a  omtraet ;  for  violating  a  promise  not  to  trade  or  practice  in 
certain  place»,"  ike    The  case  under  consideration  certainly 
bears  no  analogy  to  any  of  those  enumerated  by  Mr*  Greenleaf; 
Imt  on  the  contrary  the  damages  are  not  uncertain,  and  are 
eapable  of  being  ascertained  by  well  known  rales  of  the  most 
aatisfiustory  character.    We  have  already  seen  that  they  consist 
of  the  #1700,  and  the  value  of  the  240  acres  of  landi  the  valat 
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of  which  is  capable  of  being  ascertained  like  that  of  any  article 
of  sale  or  commerce.  The  second  rule  embraces  that  class  of 
cases  in  which  '<  it  is  apparent  that  the  damages  have  been  the 
subject  of  actual  and  fair  cidculatian  and  adjustment  between 
the  partiesP  In  this  case  it  is  not  only  not  apparent^  bat  there 
is  not  the  slightest  probability  that  the  parties  had  gone  into  an 
actoal  calculation  of  the  damages  to  be  sustained  by  a  breach 
of  the  agreement,  and  had  adjusted  them  at  the  sum  of  fiye 
hundred  dollars.  And  besides,  if  they  had  thus  adjusted  the 
actual  damages,  they  would  not  have  made  the  payment  of  them 
to  depend  on  a  voluntary  and  intentional  non-performance  of  the 
contract.  Were  those  authorities  less  conclusiye  than  they  ap- 
pear to  be,  there  is  another  consideration  that  is  decisive  of  the 
question.  It  is  laid  down  as  a  cardinal  principle,  that,  "in  all 
duses  where  a  party  relies  on  the  payment  of  liquidated  damageij 
as  a  discharge,  it  must  clearly  appear  from  the  contract  that 
they  were  to  be  paid  and  received  absolutely  in  lieu  ofperforti^ 
ance.^  {Sedgwick  on  Damages,  487.  Hasbrauck  v.  Tappen, 
15  John.  200.  Slosson  v.  Beadle,  7  Id.  72.)  So,  too,  the 
ehanceUor,  in  Shiell  v.  McNitt,  (9  Paige,  101,)  says,  that  to 
constitute  a  sum  agreed  on  as  stipulated  damages,  it  must  be 
the  intention  to  make  it  a  satisfaction  for  the  non-performanoe. 
Now,  the  fiict  that  the  parties  provided  that  the  $500  should  be 
forfeited,  unless  the  non-performance  was  occasioned  by  circum- 
stances beyond  the  control  of  the  parties,  is  decisive  against  its 
being  considered  either  a  satisfaction,  or  to  have  been  designed 
as  a  compensation  in  lieu  of  performance.  The  damages  would 
be  just  the  same,  whether  the  non-performance  Was  oocasioned 
by  causes  beyond  the  control  of  the  parties,  or  not ;  and  yet 
ihey  were  not  to  be  paid  in  that  event.  And  on  the  hypothesis 
that  this  $500  is  stipulated  damages,  there  is  no  compensation, 
nor  satisfaction  for  the  damages  occasibned  by  an  involuntaiy 
and  unintentional  breach.  That  is,  the  datmages  that  were 
agreed  on  and  stipulated,  after  all,  are  dependent  on  a  contin- 
gency provided  for  in  the  agreement.  This  involves  an  absurd- 
ity too  great  to  be  tolerated.  On  the  contrary,  the  JTorfeiture 
was  manifestly  a  penalty  to  enforce  the  performance  of  the  coih 
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tract ;  and  was  to  be  remitted  when,  for  any  cause,  tlie  party 
could  not  perform  it.  Being  a  penalty,  it  forms  no  bar  to.  this 
action. 

IV.  Several  of  the  objections  to  the  first  count  of  the  com- 
plaint which  have  been  already  considered  and  disposed  of,  are 
also  made  to  the  second  count.  The  same  answers  apply  in  both 
cases,  and  need  not  be  repeated.  It  is  howerer  insisted  that 
the  contract  is  too  uncertain  and  indefinite  to  become  the  foun- 
dation of  a  decree  for  specific  performance:  It  is  indeed  true 
that  the  240  acres  are  not  definitely  described,  in  the  contract. 
They  are  said,  howeyer,  to  lie  in  the  toWn  of  Abington,  Lake 
county,  and  state  of  Illinois ;  and  they  are  the  240  acres  owned 
by  the  defendant.  This  is  a  sufficient  description  to  be  good 
either  as  a  deed  or  a  will.  In  the  case  of  Fish  r.  Hubbard! s 
Adarirs^  (21  Wend.  652,)  an  action  was  brought  on  a  sealed 
agreement  by  which  Hubbard,  in  his  lifetime,  agreed  for  an  ade^ 
quate  consideration,  to  furnish  the  plain tifi*  "  water  out  of  the 
mill-dam,  sufficient  to  carry  the  fulling  mill  and  carding  machine 
at  all  times,"  &c.  without  any  other  description  to  indicate  the  ' 
town,  county  or  other  locality  where  the  premises  were  situated. 
Judge  Gowen,  giving  the  opinion  of  the  court,  held  the  descrip- 
tion good  and  the  premises  capable  of  being  located  by  parol 
evidence,  without  a  violation  of  the  principle  that  prohibits  the 
alteration  of  a  written  contract  by  verbal  testitnony.  He  ob^ 
serves,  that  such  a  description  would  be  good  in  a  will  or  a  deed^ 
on  the  principle  that  a  construction  should  be  adopted  "  ut  res 
magis  valeat  quam  perecU"  Where  a  party  conveys  his  real 
estate  by  will  or  deed,  describing  it  as  ^'  cM  my  real  estaie^^ 
without  any  other  description,  the  instrument  is  good  and  opera- 
tive, and  evidence  will  be  admitted  to  locate  the  premises; 
(Turner's  Ch.  Rep.  104.  Wigram  an  Extr.  Ev.  30.  Stan- 
den  V.  Standen,  2  Ves.  jun.  589.  Napier  v.  Napier,  1  Sim.  R. 
28.)  These  authorities  are  conclusive  that  the  instrument  is 
valid.  But  it  is  further  objected  to  the  second  count  that  it  is 
defectively  drawn ;  and  that  it  ought  to  have  supplied  the  dr- 
edmstances  which  would  furnish  materials  and  guidance  for 
drawing  a  decree  or  judgment  directing  a  conveyance,  with  a 
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definite  description,  so  that  an  officer  might  go  upon  the  ground 
and  select  the  farm.  I  do  not  think  this  degree  of  certainty  is 
indispensable  in  a  complaint  or  a  decree.  There  is  no  such  thing 
as  delivering  possession  in  the  execution  of  the  decree.  That 
consists  in  the  execution  and  delivery  of  a  conveyance  of  the  240 
acres  and  the  payment  of  the  balance  of  the  $1700.  It  is  not 
material  to  the  validity  of  that  conveyance  that  the  description 
should  be  more  definite  than  the  description  in  the  complaint,  as 
we  have  already  seen.  But  if  it  were  necessary  to  describe  the 
premises  with  more  certainty,  the  court  would  order  the  defendant 
to  give  a  deed,  with  the  requisite  description  of  the  premises. 
The  facts  lie  in  his  own  knowledge,  and  it  is  with  a  bad  grace  that 
he  complains  of  the  plain  tiif  for  not  more  particularly  describing 
a  farm  with  which  he  is  himself  perfectly  acquainted,  and  which 
he  has  not  described  with  any  great  certainty  in  his  contract 
There  is  another  reason  in  favor  of  the  plaintiff,  even  if  the  com- 
plaint were  defective  for  uncertainty  in  the  description.  It  is 
not  so  defective  as  not  to  contain  fi&cts  enough  to  constitute  a 
cause  of  action.  The  demurrer  admits  the  &etB  that  are  clearly 
stated  in  the  complaint,  viz  :  that  the  240  acres  lie  in  Abpigton 
in  Illinois,  and  that  they  are  the  240  acres  owned  by  the  defendr 
ant  Now,  in  all  human  probability,  the  more  particular  descrip- 
tion will  be  found  in  the  proper  public  office ;  for  it  is  not  to  be 
presumed  that  this  240  acre  parcel  is  a  part  of  a  larger  tract 
owned  by  Edick.  There  is  nothing  in  the  contract  or  complaint 
to  indicate  that  he  owned  a  foot  more  land  than  this  piece.  The 
rule  that  once  prevailed,  that  a  pleading  should  be  oonstmed 
most  strongly  against  the  pleader,  is  now  abrogated  by  the  code, 
(§  159,)  which  ordains  that  the  allegations  of  the  pleader  shall 
be  lihercLUy  constnied^  with  a  view  to  substantial  justice  between 
the  parties.  So,  too,  an  old  rule  of  pleading  allowed  a  party  to 
state  a  fiiot  with  less  certainty  than  would  otherwise  be  required, 
when  the  facts  lay  peculiarly  in  the  knowledge  of  his  adversary. 
That  is  the  case  in  relation  to  the  description  of  the  premises 
under  consideration.  I  repeat,  therefore,  that  the  demurrer  ad* 
xnits  &ct8  enough  to  constitute  a  cause  of  action ;  and  thai  is 
sufficient  upon  this  argument.    If  the  defendant  requires  % 
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greater  degree  of  certainty  than  this  he  must  seek  his  relief  by 
the  mode  pointed  ont  in  the  code,  by  a  motion  that  the  pleading 
he  made  more  certain  and  definite. 

This  disposes  of  all  the  objections,  of  any  importance,  to  the 
complaint ;  and  I  have  discussed  the  several  subjects  at  more 
length  than  I  should  haye  done,  but  for  the  very  ingenious  and 
elaborate  arguments  that  were  submitted  by  the  counsel,  in  be- 
half of  thw  respective  positions. 

The  demurrer  is  overruled,  and  the  defendant  has  leave  to 
plead,  on  payment  of  costs,  in  twenty  days,  &c. 

[Oneida  Special  Term,  NoTember  21, 1853.     Oridley,  Justice.] 


Chester  and  others  vs.  The  Kingston  Bank. 

W.,  being  indebted  to  the  JL  Bank,  borrowed  of  the  i>laintifik  their  notes, 
which  he  left  with  the  bank  as  collateral  security  for  his  indebtedness,  with 
notice  to  the  bank  that  they  were  mere  accommodation  notes.  He  also  left 
with  the  bank,  as  collateral  security  for  the  same  debt,  a  note  of  S.  which 
was  business  paper.  Subsequently  the  bank  discounted  the  S.  note  for  W., 
and  applied  the  avails  towards  W.'s  debt.  The  S.  note  not  being  paid  when 
due,  it  was  sued  by  the  bank,  and  an  arrangement  was  made  between  the 
bank  and  the  parties  to  that  note,  whereby  the  note  was  discharged,  and  a 
bond  taken  in  its  place.  The  bond  was  conditioned  for  the  payment  of  a 
sum  certain,  at  a  ftiture  day,  but  was  given  with  a  secret  agreement  that  it 
shonld  be  satisfied  if  the  bank  should  recover  of  the  plaintififs  the  debt 
owoDg  by  W.  The  bank  did  so  recover  of  them,  and  then,  on  the  plain- 
tiflb'  requisition,  assigned  to  them  the  clidm  against  8.  That  claim  was  un- 
available to  the  plaintiff  because  the  note  of  S.  had  been  discharged  by 
taking  the  bond,  and  the  bond  was  discharged  by  the  subsequent  act  of  the 
bank.  The  plaintifib  having  paid  their  notes  in  ignorance  of  the  arrange- 
ment as  to  the  S.  note,  brought  their  suit  to  recover  of  the  bank  the  amount 
due  on  the  8.  note.  Hdd,  1.  That  the  bank  held  the  claim  on  the  S.  note 
primarily  for  their  own  security,  and  next  for  the  indemnity  of  the  plaintiffs ; 
and  that  they  had  no  right  so  to  deal  with  it  as  to  impair  that  indemnity. 

i.  That  having  impaired  the  indemnity  to  which  the  plaintiffs  were  entitled, 
by  so  treating  the  8.  claim  as  to  make  it  entirely  unavailable  to  all  parties, 
tlie  hnk  was  bound  to  aooouot  to  the  phtintiiSi  for  the  amount  of  that 


272  CASES  m  the  supreme  court. 

Chester  v.  The  Kingston  Bank. 

The  opinion  of  the  court  states  all  the  material  fiusts,  in  this 
case. 

Bf/  the  Court,  Edmonds,  P.  "J.  Wilbur,  being  indebted  to 
the  defendant,  borrowed  of  the  plaintiffs  their  notes,  which  he 
left  with  the  defendants  as  collateral  security  for  .his  indebted- 
ness, with  the  information  that  they  were  mere  accommodation 
notes.  He  also  left  with  the  defendants  as  collateral  security  for 
the  same  debt  a  note  of  Swift,  which  was  business  paper.  Sub- 
sequently the  defendants  discounted  the  Swift  note  for  Wilbur, 
a^d  applied  the  avails  towards  the  debt  of  WilDUr.  The  Swift 
note  not  being  paid  when  due,  it  was  sued  by  the  defendants,  and 
an  arrangement  made  between  them  and  the  parties  to  that 
note,  whereby  the  note  was  discharged,  and  a  bond  taken  in  its 
place.  The  bond  was  conditioned  for  the  payment  of  a  sum  cer- 
tain at  a  future  day,  but  was  given  with  a  secret  agreement  that 
it  should  be  satisfied,  if  the  defendants  should  recover  the  debt 
against  Wilbur  of  these  plaintiffs.  The  defendants  did  so  re- 
cover of  them,  and  then,  on  their  requisition,  assigned  to  them 
the  cl^im  against  Swift.  That  claim  was  unavailable  to  the 
plaintiffs,  because  the  note  of  Swift  had  been  discharged  by  tak- 
ing the  bond,  and  the  bond  was  discharged  by  the  subsequent  act 
of  the  defendants.  The  plaintiffs  having  paid  their  notes  in  ig- 
norance of  the  arrangement  as  to  the  Swift  note,  now  bring  their 
suit  to  recover  of  the  defendants  the  amount  due  on  the  Swift  note. 

It  will  be  noticed  in  the  outset  that  the  parties  to  the  Swift 
note  have  been,  by  the  arrangements  which  they  made  with  the 
defendants,  entirely  discharged  from  all  liability,  without  having 
made  payment  to  any  one.  And  the  question  is,  whether  the 
defendants  had  a  right  so  to  discharge  them  to  the  injury  not  of 
themselves  but  of  these  plaintiffii  ?  If  these  plaintiffs  had  any 
claim  whatever  on  the  Swift  note,  then  the  defendants  would 
not  have  the  right  so  to  discharge  it  at  the  expense  of  the  plain- 
tiffs. Now  that  the  plaintiffs  had  such  a  claim,  is  manifest  to 
me  from  these  considerations.  1.  The  Swift  not«  was  business  pa- 
per, whUe  the  notes  of  the  plaintiffs  were  accommodation  paper 
only.    2.  The  defendants  made  the  Swift  note  their  own  by  db* 
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^mnting  it,  and  applying  the  avails  in  discharge  of  the  liabilities 
for  which  the  plaintiffs'  notes  had  been  left  as  collateral.  8.  The 
defendants  treated  the  Swift  note  as  their  own  by  abandoning 
the  snit  upon  it,  by  discharging  it  and  accepting  in  its  place  a 
bond,  which  the  defendants  afterwards  by  their  own  act  and  agree- 
ment discharged.  4.  The  defendants,  by  assigning  to  the  plain- 
tifi  the  claim  against  Swift,  acknowledged  that  they  had  an  in- 
terest in  it. 

Under  these  circumstances,  it  does  not  lie  in  the  defendants' 
breast  to  deny  that  the  plaintiffs  had  an  interest  in  that  claim. 
They  have  by  their  whole  conduct  conceded  that,  and  it  is  too 
late  for  them  now  to  gainsay  it  They  therefore  held  the  claim 
on  the  Swift  note  primarily  for  their  own  security  and  next  for 
the  indemnity  of  these  plaintiffs,  and  they  had  no  right  so  to 
deal  with  it  as  to  impair  that  indemnity.  Yet  they  have  so 
dealt  with  it,  by  discharging  the  note ;  in  taking  a  higher  secu-^ 
ntj  for  it ;  by  giving  time  to  the  parties  to  pay  it ;  and  by  mak- 
ing an  arrangement,  and  subsequently  so  acting  as  to  absolutely 
discharge  the  higher  security ;  or  in  other  words,  they  have  im- 
paired the  indemnity  to  which  the  plaintiffs  had  a  right,  by  so 
dealing  with  the  Swift  claim,  as  to  make  it  entirely  unavailable 
to  all  parties. 

The  defendant  must  therefore  account  to  the  plaintiffs  for  the 
amount  of  that  claim ;  and  judgment  must  go  for  the  plaintiffs 
for  that  amount  and  interest,  with  costs  of  suit. 

[New-York  Gemeral  Term,  December  6, 1868.  EdmondSj  Jl^tchdl,  Ed- 
wards  and  RooaevdL^  Justices.] 
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Burgher  &  Lacour  vs.  The  Columbian  Insurance  Com- 
pany OF  Philadelphia. 

Whore  a  compli^int  averred  an  inenrance  to  B.  &  L.,  on  a  joint  interest,  and  a 
joint  loss,  and  ttie  proof  showed  a  joint  loss,  but  an  insurance  to  B.  alone, 
without  any  general  words,  such  as  for  the  "  benefit  of  whom  it  may  con- 
cern," or  "  as  the  property  may  appear ;"  kddj  a  &tal  yariance. 

In  this  country  ihe  rule  is  well  settled  that  such  an  insurance  is  by  the  party 
named,  alone,  and  for  his  own  and  sole  benefit ;  even  in  case  of  a  partner- 
ship,  and  where  the  prooerty  insured  is  partnership  property. 

Motion  by  the  defendants  for  a  new  trial ;  the  plaintiffs  hav- 
ing obtained  a  verdict  at  the  circuit. 

By  the  Cowrtj  Edmonds,  P.  J.  The  complaint  in  this  case 
is  filed  to  recover  a  joint  loss  on  an  insurance  of  a  joint  interest. 
The  proof  is  of  a  separate  insurance  by  Burgher,  and  the  interest 
of  Lacour  in  the  subject  insured  was  never  mentioned  or  alluded 
to  in  any  of  the  transactions  with  the  defendants,  even  down  to 
the  preliminary  proofs.  I  am  of  opinion  that  this  is  a  fatal  va- 
riance. 

There  are  no  general  words,  such  as  for  the  "  benefit  of  whom 
it  may  concern,"  or  "  as  the  property  may  appear,"  &c.  but  sim- 
ply an  insurance  to  Burgher.  There  is  no  allegation  of  an 
assignment  by  Burgher  to  Lacour  of  an  interest  whereby,  under 
our  code,  a  suit  might  be  brought  in  the  name  of  both  as  the 
parties  in  interest,  but  a  complaint  which  avers  an  insurance  to 
both,  on  a  joint  interest  and  a  joint  loss.  7he  proof  shows  a 
joint  loss,  but  an  insurance  to  Burgher  alone ;  and  the  attempt 
is  to  recover  as  on  a  joint  insurance. 

Whatever  may  be  the  rule  in  foreign  countries,  in  the  United 
States  it  seems  to  be  well  settled  that  such  an  insurance  is  by 
one  alone,  and  for  his  own  and  sole  benefit ;  even  in  case  of  a 
partnership,  and  where  the  property  insured  was  partnership 
property.  But  in  this  case  there  is  no  evidence  of  a  partnership, 
but  only  of  a  joint  ownership.  Even,  however,  if  there  were 
a  partnership,  I  regard  the  rule  as  settled  in  this  country,  that 
this  was  an  individual  contract  of  Burgher's,  insuring  only  his 
interest,  and  not  that  of  the  firm  and  for  their  benefit.    In 
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Graves  4r  BarnwuU  v.  Bosttm  Marine  Insurance  Company^ 
(2  Cranch^  419,)  the  question  came  up  directly,  and  was  elabo- 
rately twice  argued  and  definitely  settled.  Marshall,  chief 
justice,  ruled  that  under  no  rule  of  proceedings  on  a  special 
contract  could  the  interest  of  a  copartnership  be  given  in 
evidence  on  an  averment  of  individual  interest ;  or  an  averment 
of  the  interest  of  a  company  be  supported  by  a  special  contract 
relating  in  its  terms  to  the  interest  of  an  individual.  In  that 
case  the  plaintiffs  were  partners,  and  the  property  insured  be- 
longed to  the  firm,  but  the  policy  was  made  out  in  the  name  of 
Graves  alone,  and  the  court  held  that  the  interest  of  Barnwall 
could  not  be  considered  as  insured.  If  it  was  insured  it  must  be 
as  the  interest  of  Graves.  That  case  has  been  recognized  as 
the  law  in  this  country  since  that  time.  Chancellor  Kent,  (3 
Kenfs  Cam.  258,)  citing  that  case,  says,  if  one  partner  insures  in 
his  own  name  alone,  the  policy  will  cover  his  undivided  intere&t 
in  the  parthership  aiid  no  more ;  but  if  it  had  the  words  '^  whom- 
soever it  may  concern,"  it  will  cover  the  whole  partnership  in- 
terest. In  2  Duer  an  Insurance,  the  same  rule,  upon  the  same 
authority,  is  recognized,  as  it  was  in  Turner  v.  Burrows,  in 
this  court,  (5  Wend,  541,)  and  in  the  court  for  the  correction  of 
errors,  (8  Wend.  144.) 

The  verdict  must  therefore  be  set  aside,  and  a  new  trial 
granted ;  costs  to  abide  the  event. 

[New- York  General  TerMi  December  6, 1858.    Ednumds,  Edtoard^,  Mitch' 
cS  and  BooseveU,  JoBtices.] 
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Alston  and  wife  vs.  Jones  and  others. 

Where,  upon  a  feigned  issue  to  try  the  questions  whether  an  instrument  pur- 
porting to  be  the  last  will  and  testament  of  J.  M.,  deceased,  and  dated  Sep- 
tember 26, 1889,  was  his  last  will  and  testament ;  and  whether  J.  M.,  at  the 
time  of  making  and  subscribing  the  same,  was  of  sound  mind,  and  capable 
of  making  a  will,  the  evidence  was,  that  as  early  as  the  10th  or  12th  of  Sep- 
tember, 1889,  J.  M.  was  conscious  that  he  must  die  soon,  and  that  bo  might 
die  at  any  moment;  that  the  subject  of  making  a  will  was  thought  of  by 
him,  and  down  to  and  including  the  22d  he  had  determined  not  to  make 
one  *,  that  he  was  in  the  fhll  possession  of  his  intellect  down  to  that  day; 
that  A-om  the  22d  until  the  afternoon  of  the  26th  his  body  and  mind  rap- 
idly decayed ;  that  on  the  night  of  the  26th  and  until  10  o'clock  on  the 
26th  his  mind  wandered,  and  was  in  the  past  and  not  in  the  present;  that 
he  talked  incoherently,  and  spoke  of  subjects  as  being  present  which 
were  not  present,  and  of  the  existence  of  facts  which  were  not  facts ;  that 
at  half  past  11  o'clock  on  the  26th  the  instrument  in  question  was 
brought  to  J.  M.  by  8.,  an  attorney,  who  had  been  requested  by  other 
persons  to  draw  up  a  will  for  him,  and  after  being  read  to  him  by  8. 
was  signed  by  J.  M.  not  more  than  fifteen  minutes  before  his  death,  and 
while  he  was  in  bed,  supported  by  pillows ;  Held,  that  the  jury  were  jusU- 
fled  in  finding  that  J.  M.  was  not  competent  to  make  a  will,  and  that  the 
instrument  in  question  was  not  his  last  will  and  testament;  notwithstand- 
ing tiiere  was  some  eyidence  tending  to  show  that  during  the  reading  and 
execution  of  the  paper  J.  M.  was  in  the  poseession  of  a  disposing  mind 
and  memory.    Mitchell,  P.  J.,  dissented. 

The  verdict  of  a  jury  will  not  be  set  aside  for  misdirection  of  the  judge,  if 
from  the  evidence  in  the  cause  the  court  sees  the  result  would  have  been 
the  same,  whether  the  objectionable  directions  had  been  given  or  not ;  or 
where  the  evidence  in  the  cause  warrants  the  verdict 

Motion  by  the  defendants^  upon  a  case,  to  set  aside  the 
verdict  of  a  jury,  and  for  a  new  trial.  Among  the  questions 
submitted  to  the  jury  for  their  answer,  were  the  following : 

1.  Is  the  paper  writing,  purporting  to  be  the  last  will  and  testsr 
ment  of  John  Mason,  deceasedj  dated  the  26th  of  September^ 
1889,  the  last  will  and  testament  of  John  Mason,  deceased  i 

2.  Was  the  said  John  Mason,  at  the  time  of  the  making  and 
subscribing  or  acknowledging  by  him  of  such  paper  writing,  of 
sound  mind  and  memory,  and  in  all  respects  capable  of  making 
a  will  ?    These  questions  the  jury  answered  in  the  negative. 

The  present  application  was  made  upon  two  grounds :  1.  Mis- 
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direction  of  the  jnstice  who  presided  at  the  trial ;  %.  That  the 
verdict  was  against  the  weight  of  evidence. 

Wm.  PaOerton^  for  the  plaintiffs. 

G.  T.  Str&ng^  for  the  defendants. 

Morris,  J.  The  verdict  of  a  jury  will  not  be  set  aside  fot 
misdirection  of  the  judge  if,  from  the  evidence  in  the  cause,  this 
court  see  the  result  would  have  been  the  same,  whether  the 
objectionable  directions,  had  been  given  or  not ;  or  where  the 
evidence  in  the  cause  warrants  the  verdict  {Depeyster  v.  Colum- 
bian Insurance  Co.,  2  Cainesf  R.  85.  Dean  v.  Hewit,  5  Wend. 
267.  Dole  Y.  Ltfon,  10  John.  R.  447.  Jackson  v.  Timmer- 
man,  12  Wend.  299.) 

The  fiicts  in  this  case  as  established  by  the  evidence  are  the 
following.  In  1836,  Mr.  John  Mason,  upon  the  death  of  one  of 
his  sons,  cancelled  a  will,  which  he  had  previously  made,  and 
which  had  been  drawn  by  and  deposited  with  Vice  Chancellor 
McCoun.  At  the  time  he  cancelled  that  will,  Mr.  Mason  told 
Vice  Chancellor  McCoun  he  would  at  some  future  day  call  and 
get  him  to  draw  another  will  for  him.  Subsequently  to  this, 
upon  yarious  occasions,  and  before  the  spring  of  1839,  in  casual 
conversations  with  Vice  Chancellor  McCoun,  Mr.  Mason  alluded 
to  the  subject  of  having  Vice  Chancellor  McCoun  draw  a  will 
for  him ;  to  which  Mr.  McCoun  always  in  substance  replied, 
"  Whenever  you  desire  it  to  be  done  call  at  my  office,  where  you 
wDl  find  me  of  evenings  and  I  will  attend  to  it  for  you."  During 
this  same  period  Mr.  Mason  had  several  conversations  with  a 
friend  and  relative  of  his,  Mr.  John  G.  Jone^^  in  which  the  liti- 
gation upon  the  Lorillard  will,  its  result,  and  the  difficulty  of 
making  a  will  that  would  stand  legal  tests,  were  the  topics  of 
conversation.  In  some  of  these  Conversations  Mr.  Jones  stated 
that  ^*  the  revised  statutes  made  a  good  enough  will  for  any  man ; 
that  he  (Jones)  had  made  his  will  according  to  the  provisions 
of  the  revised  statutes  as  near  as  it  could  be  made."  Mr.  Mason 
observed,  "He  thought  a  person  might  in  a  preamble  to  his  will 
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give  his  opinion  of  his  heirs,  and  then  he  should  be  allowed  ixf 
divide  his  property  among  them  as  he  pleased."  During  the 
same  period  Mr.  Mason  freely  expressed  his  conyiction  of  his 
sons'  want  of  business  capacity,  and  of  their  propensity  to  spend 
money ;  and  as  freely  proclaimed  the  high  estimation  in  which 
he  held  his  daughters,  and  the  estimation  in  which  he  held  his 
different  sons-in-law.  All  this  occurred  before  the  spring  of 
1889.  After  the  spring  of  1889  and  before  the  afternoon  or 
evening  of  September  25th,  1839,  (the  evening  before  his  death,) 
there  id  no  evidence  of  any  act  or  declaration  of  Mr:  Mason 
Aowing  he  either  contemplated  or  dei^ed  to  make  a  will ;  but 
on  the  contrary  there  is  strong  negative  evidence  showing  he 
had  determined  to  die  without  leaving  a  will.  In  the  summer 
of  1889,  the  symptoms  of  the  disease  of  which  Mr.  Mason  died 
exhibited  themselves  in  him,  though  they  were  niot  then  so 
Irecognized.  On  the  10th  or  12th  of  September,  1839,  Mr. 
Mason  took  to  his  room  and  bed,  and  remained  there  until  his 
death,  which  occurred  on  the  26th  of  the  same  month.  On  the 
occasion  of  Mr.  Mason  taking  to  his  room  and  bed,  Dr.  Berger, 
for  many  years  his  family  physician,  was  sent  for.  He  called, 
and  from  examination  discovered,  and  so  informed  Mr.  Mason, 
that  his  disease  was  that  of  the  heart.  To  thid  information  Mr. 
Mason  promptly  replied,  "  I  then  know,  doctor,  that  neither  you 
nor  any  one  else  can  help  me ;"  and  immediately  stated,  "  I  regret 
I  have  not  made  a  will."  The  subsequent  evidence  in  the  case 
shows  that  this  "regret"  that  he  had  not  "made  a  will"  was 
not  an  expression  either  of  a  desire,  or  the  determination,  to 
make  a  vrill  if  he  could ;  but  was  rather  the  exclamation  of  a 
controlling  spirit  shocked  by  the  sudden  conviction  that  his 
days  were  numbered,  expressing  doubt  whether  he  had  done 
light  in  having  determined  not  to  make  a  will ;  and  is  conclusive 
proof  thikt  he  fully  appreciated  his  situation,  and  that  if  he 
desired  to  make  a  will,  he  knew  he  must  make  it  immediately. 
Dr.  Berger  at  the  same  time  informed  Mrs.  Jones,  who  was 
present,  the  sister  or  sister-in-law  of  Mr.  Mason,  and  the  &mily, 
that  Mr.  Mason  might  die  at  any  moment.  Dr.  Berger  sat  up 
with  Mr.  Mason  that  night,  and  states  his  condition  and  symp* 
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toma  were  sncb  that  he  then  supposed  he  might  pass  off  at  aay 
moment.  From  this  night  down  to  his  death,  he  suffered 
severely  from  the  pain  of  his  disease,  in  paroxysms  of  hours 
duration,  which  sometimes  continued  for  the  entire  night ;  and 
ihese  attacks  became  more  frequent  and  of  longer  duration,  and 
progressively  weakened  him.  Mr.  Mason,  from  the  first  night 
Dr.  Berger  visited  him,  was  perfectly  aware  of  his  situation, 
and  that  he  might  expire  at  any  moment.  From  the  10th  or 
12th  of  September  to  and  including  the  22d  of  the  same  month, 
some  fieiends  not  of  his  immediate  family  visited  him,  and  their 
evidence  establishes  that  down  to  and  including  the  22d  of 
September,  Mr.  Mason's  conversation  and  acts  exhibited  his 
accustomed  strong  practical  judgment  Among  these  visitors 
were  Vice  Chancellor  McCoun  and  Mr,  John  G.  Jones :  the  same 
Mr.  Jones  with  whom  Mr.  Mason,  prior  to  the  spring  of  1839, 
had  conversed  upon  the  subject  of  a  will ;  and  to  Vice  Chancellor 
McCoun,  before  that  spring  he  had  aaid  bo  would,  when  he 
wished  a  wiU  drawn,  call  upon  him  to  draw  it.  With  both  these 
gentlemen  he  conversed  upon  business*  The  business  Vice 
Chancellor  McCoun  had  with  him  was  in  relation  to  a  declaration 
of  trust  in  &vor  of  one  of  Mr.  Mason's  sons,  of  a  farm  on  Long 
Island,  which  Mr.  Mi^on  had  paid  for,  and  the  title  had  been 
taken  in  Vice  Chancellor  McCoun's  name.  Mr.  Mason  directed 
alterations  to  be  made  in  the  declaration  of  trust. 

Here  was  Mr.  Mason,  in  the  full  possession  of  his  intellect, 
conscious  that  he  might  die  at  any  moment,  and  that  he  must 
die  in  a  few  hours  at  the  farthest,  and  that  no  human  means 
eoold  prolong  his  life,  conversing  with  the  man  of  all  others  to 
whom  he  would  confide  the  drawing  of  his  will,  and  yet  he  did 
not  aUnde  to  the  subject  of  a  will.  Would  he  have  thus  acted 
unless  at  that  time,  firom  mature  deliberation,  he  had  determined 
to  dfe  without  a  will  I  I  think  he  would  not.  At  this  time,  as 
late  as  the  22d,  Mr.  Mason  could  lie  upon  his  back  with  his  head 
raised  only  ^^th  his  pillows,  and  there  had  been  no  wandering 
of  his  mind :  he  had  not  talked  incoherently ;  he  had  not  spoken 
of  things  and  objects  as  being  present  which  were  not  there ;  he 
had  in  all  respects,  under  every  circumstance,  down  to  and  indud- 
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ing  this  22d  of  September,  shown  the  fall  possession  of  his  usual 
strong  practical  intellect.  After  the  22d,  the  evidence  shovs, 
his  condition,  physical  and  mental,  was  much  impaired.  After 
the  22d,  Mr.  Mason  wasseen  by  no  person  except  his  two  dangh- 
ters,  Mrs.  Isaac  and  Colford  Jones ;  his  two  sons-in-law,  Isaac 
and  Creorge  Jones ;  Dr.  Berger,  Dr.  Van  Rensselaer,  Mr.  Strong, 
and  the  domestics.  The  evidence  shows  that  after  the  22d  he 
was  so  ill  that  they  refused  his  sister  Mrs.  Jones  and  his  friend 
and  former  partner  Mr.  Hasbnrgh  access  to  him ;  and  that  after 
the  22d  and  before  the  afternoon  of  the  25th  of  September,  they 
were  obliged  to  raise  Mr.  Mason  to  a  sitting  position  upon  his 
bed,  with  pillows  and  a  chair  behind  him,  and  with  a  rope  or 
board  in  front  of  him  to  prevent  his  leaning  over  forward.  He 
wandered  in  his  mind ;  would  hold  his  hands  to  his  head,  as  if 
thinking  intently,  and  would  talk  incoherently.  After  the  22d 
and  before  the  25th,  Mr.  H.  W.  Field  saw  Mr.  John  G.  Jones  at 
the  Chemical  Bank ;  Mr.  John  G.  Jones  informed  Mr.  Field  of 
Mr.  Mason's  situation,  and  also  that  Mr.  Mason  had  not  made  a 
will.  Mr.  Field  suggested  to  Mr.  John  G.  Jones  that  Mr.  Ma- 
son ought  to  make  a  will,  if  only  appointing  executors,  to  save 
the  necessity  of  getting  security  for  administrators.  This  sug- 
gestion Mr.  John  G.  Jones  repeated  to  Mr.  Isaac  Jones,  who  then 
got  from  Mr.  Strong  the  draft  of  a  will  only  appointing  executors, 
for  Mr.  Mason  to  sign.  When  Mr.  Isaac  Jones  applied  t6  Mr. 
Strong  to  make  this  draft  will,  he  told  Mr.  Strong  that  Mr.  Ma- 
son was  very  ill ;  that  they  had  discovered  Mr.  Maaon  had  no 
will  by  him ;  that  he  had  not  alluded  to  the  subject  of  making  a 
will ;  that  he,  Mr.  Jones,  wanted  this  will  ready,  so  that  should 
Mr.  Mason  mention  the  subject  of  making  a  will,  they  might 
have  one  ready  for  him  to  sign.  Mr.  Strong  drew  the  will  and 
gave  it  to  Mr.  Isaac  Jones.  These  last  transactions  could  not 
have  occurred  earlier  than  the  23d,  for  on  the  22d  Mr.  Jolm  G. 
Jones  saw  Mr.  Mason  for  the  last  time,  and  his  evidence  oondu- 
sively  leaves  the  impression  that  this  interview  with  Mr.  Field 
was  after  he  had  seen  Mr.  Mason  for  the  last  time. 

This  will,  only  appointing  executors,  must  have  gone  into  the 
hands  of  the  family  on  the  23d,  and  must  also  have  then  gone 
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into  the  hands  of  Mrs.  Golford  Jones ;  for  the  evidence  shows 
neither  of  the  Messrs.  Jones  ever  had  any  conversation  with  Mr. 
Mason  about  a  will.  Therefore  Mrs.  Colford  Jones  had  this  pre- 
pared will  in  her  hands  from  the  23d  until  the  afternoon  of  the 
25tb,  before  Mr.  Mason  either  assented  to  make  a  will  or  gave 
instraetions  for  drawing  one.  On  the  25th,  at  6  b'clock  in  the 
evening,  Messrs.  Isaac  and  George  Jones  called  on  Mr.  George 
W.  Strong,  and  asked  him  to  draw  a  will  for  Mr.  Mason  to  exe- 
cute. They  stated  they  had  not  received  the  instructions  firom 
Mr.  Mason,  but  had  received  them  from  Mrs.  Golford  Jones,  who 
said  she  received  them,  from  Mr.  Mason.  They  stated  they  had 
looked  for  Mr.  Strong  in  the  afternoon,  and  not  being  able  to 
find  him,-  had  returned  to  Mrs.  Odford  Jones  and  heard  the  in- 
structions repeated  to  them,  that  they  might  not  make  a  mistake. 
They  each  gave  Mr.  Strong  instructions,  neither  repeating 
what  the  other  stated.  Mr.  Strong  promised  to  have  the  draft 
prepared  for  the  examination  of  the  Messrs.  Jones  by  7  o'clock 
the  next  morning,  when  they  were  to  call  at  his  office,  and  which 
was  the  only  appointment  he  that  night  made  with  them.  Dr. 
Berger  testified,  that  on  the  evening  of  the  25th  Mr.  Mason  told 
him  that  Mr.  Strong  wotdd  come  the  next  day  and  bring  his 
will,  and  he  desired  the  doctor  to  be  a  witness  to  it.  This  state- 
ment of  Mr.  Mason,  that  Mr.  Strong  would  be  there  the  next  day, 
was  nbt  founded  in  fact,  because  at  that  time  Mr.  Strong  had 
made  no  appointment  to  be  there ;  the  only  appointment  made 
by  him  was  with  the  Messrs.  Jones,  to  meet  them  at  his  office  in 
the  morning  at  7  o'clock  to  examine  the  draft  of  the  will. 

During  the  night  of  the  25th,  the  evidence  establishes  that 
Mr.  Mason  had  a  continuous  paroxysm  of  pain;  that  a  part  of 
the  time  he  was  speechless,  and  did  not  know  what  was  occur- 
ring ;  that  ^  they  had  to  rub  him  with  brandy  to  bring  hun  to  ;" 
that  Dr.  Berger  alongside  of  the  bed,  in  tones  sufficiently  loud 
to  have  been  heard  by  Mr.  Mason  had  he  been  sensible,  stated 
to  Mr.  Isaac  Jones,  ^'  it  was  useless  to  give  Mr.  Mason  any 
thing ;  that  all  that  could  be  done,  was  to  let  him  be  as  quiet 
aa  he  could."  On  the  morning  of  the  26th  of  September,  the 
Messrs.  Jones,  according  to  appointment,  called  at  Mr.  Strong^iB 
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office  at  7  o'doek,  and  had  the  draft  will  read  over  to  theizL 
After  the  will  was  read  and  approved  by  them,  there  were  great 
exertions  made  to  obtain  its  immediate  engrossment,  in  which 
efforts  the  Messrs.  Jones  participated.  There  was  no  time  spe- 
cified when  the  will  would  be  engrossed ;  no  time  appointed  at 
which  Mr.  Strong  would  be  at  Mr.  Mason's  with  the  engrossed 
will.  Mr.  Isaac  Jones  remained  some  time  at  Mr.  Strong's  office 
door  with  a  carriage  to  take  Mr.  Strong  with  the  will,  as  soon 
as  it  should  be  engrossed,  to  Mr.  Mason's  house.  When  the 
will  was  finished  Mr.  Isaac  Jones  had  left,  and  Mr.  Strong  was 
obliged  to  procure  a  hackney  coach  to  take  him  to  Mr.  Mason's. 
During  the  morning  of  the  26th  of  September,  while  the  trans- 
actions were  occurring  at  Mr.  Strong's  office,  the  evidence  shows 
the  following  fiu^ts  and  incidents  transpired  in  Mr.  Mason's  bed 
room.  Dr.  Berger  had  been  with  Mr.  Mason  all  night  and  re- 
mained with  him  until  about  six  o'clock,  when  he  left.  He 
returned  between  eight  and  nine  o'clock }  stayed  a  short  time 
with  him,  then  went  away  and  returned  again  about  half  past  ten 
o'clock,  and  remained  with  him  until  he  died.  Dr.  Berger  testi- 
fies that  when  he  was  leaving  Mr.  Mason  upon  one  of  these  oc- 
casions, that  morning,  ''Mr.  Mason  requested  me  to  be  present 
at  about  12  o'clock  on  that  day,  to  witness  his  wilL  When  I 
went  away  I  said  I  would  go  and  pay  my  visit,  and  endeavor  to 
be  back  when  the  gentlemen  would  be  there  to  sign  his  wilL" 
Dr.  Berger  does  not  state  when  this  conversation  took  place — 
whether  before  he  left  at  six  o'clock,  or  before  he  left  at  a  little  past 
nine  o'clock.  In  either  event,  however,  Mr.  Mason  could  not  have 
had  reason  to  know  the  hour  Mr.  Strong  would  be  there  with  the 
will,  because  Mr.  Strong  did  not  know :  he  had  made  no  appoint- 
ment upon  the  subject ;  and  the  Messrs.  Jones  were  then  down 
town  assisting  Mr.  Strong  to  procure  a  copyist,  and  were  wait- 
ing to  bring  Mr.  Strong  up. 

The  condition  of  Mr.  Mason  physically  and  mentally  on  that 
morning  as  described  by  the  witnesses,  and  in  the  order  of  time 
spoken  of,  was  as  follows :  '<  Mary  GiUan  was  in  the  room  early 
in  the  next  morning  (26th)  at  6  or  half  past  6,  or  it  might  have 
been  earUor ;  he  was  half  sitting  up  in  bed  against  a  chair  be- 
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hind  him  with  pillows  to  support  him,  with  a  piece  of  board  ia 
front  to  support  him  to  keep  -iiim  from  leaning  over.  He  ap- 
peared weak,  and  his  eyes  run  water  a  good  deal."  '^  At  that 
time  in  the  morning  he  was  praising  the  coachman,  saying  he 
was  a  good  coachman  for  working  so  hard.  Mr.  Mason's  win- 
dow looked  into  the  yard  towards  the  stable.  It  was  not  the 
fiict,  the  coachman  was  not  there.  He  said  he  was  a  faithful 
coachman ;  he  spoke  as  if  he  saw  the  coachman  there  at  his 
work ;  the  coachman  was  not  there  at  alL  I  noticed  Mr.  Mason 
was  mistaken ;  did  not  tell  Mr.  Mason  of  his  mistake ;  did  not 
like  to  contradict  him."  Ellen  Graham  '^  was  twice  ix  thrice  ia 
Mr.  Mason's  room  on  the  day  he  died.  First  went  in  about 
breakfast  time ;  went  in  to  see  if  he  wanted  any  thing,  and  to 
see  how  he  did ;  Mary  GiUan  was  in  the  room ;  she  was  wiping 
his  fiice ;  thinks  the  witness  spoke  to  him ;  thinks  Mr.  Mason 
made  no  answer ;  he  raised  his  head  a  little  but  did  not  answer ; 
he  appeared  to  be  yexy  loW)  did  not  appear  to  take  much  notice 
of  any  things"  Mary  Murphy  ^' was  in  his  room  on  the  day  he 
died^  for  a  few  moments  only ;  Mr.  Mason  was  talking  or  mut- 
tering to  himself;  cannot  exactly  tell  how  long  he  talked  and 
muttered  to  himself;  she  noticed  Mr.  Mason's  eyes  ran  water ; 
she  saw  nothing  else  peculiar  about  him."  Br.  Jeremiah  Van 
Rensselaer,  on  the  morning  Mr.  Mason  died,  went  into  his  room 
after  bredk&st  and  before  9  o'clock.  ''Mr.  Mason  was  seated 
in  bed ;  and  a  wom^n  not  far  flrom  him  between  him  and  the 
fire-place,  tiiat  he  took  to  be  the  nurse.  Witness  addressed 
Mr.  Mason ;  said  '  How  do  you  do  sir.'  He  knew  witness  ;  ssdd 
*  How  do  you  do  sir,'  or  '  how  do  you  do  doctor.'  He  then  said 
something  about  horses  in  the  yard ;  witness  asked  the  woman 
what  he  meant  by  it ;  she  replied,  he  thought  all  the  momii^g 
that  the  man  had  the  horses  in  the  yard ;  witness  asked  the 
servant  if  the  man  had  the  horses  in  the  yard,  at  the  same 
time  witness  advanced  to  the  window  and  looked  into  the  yard 
himself;  the  woman  smiled,  and  said  he  did  not  know  what  he 
was  saying;  he  often  wandered ;  witness  felt  very  sorry  and  lefk 
the  room ;  when  witness  looked,  he  saw  there  wore  no  horses  in 
the  yard.    It  was  very  evident  Mr.  Mason  did  not  understand 
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irhat  he,  Mr.  Mason,  was  speaking  about."  '^  Considered  Mr.  Ma« 
son  a  very  ill  man ;  understood  he  died  that  day,  lived  next 
door  and  heard  of  the  death  immediately  after  it  occurred.  Mr. 
Mason  did  not  appear  capable  of  carrying  on  a  conversation  at 
that  time."  Ellen  Graham  again  went  in,  between  11  and  12 
o'clock.  "  Mrs.  Jones  called  her  in  to  bring  a  coverlid  for  Mr. 
Mason's  bed,  for  there  were  two  gentlemen  coming,  in  a  few 
minutes ;  she  laid  the  coverlid  on  the  foot  of  the  bed ;  at  this 
time  she  thought  he  was  dying;  he  was  much  lower  than  be- 
fore ;  he  was  lying  over  in  his  usual  manner  with  a  stick  or 
rope  in  front ;  he  could  not  lie  down ;  he  appeared  to  bo  dying ; 
he  appeared  to  her  as  if  he  could  not  speak  at  all ;  he  might 
roll  his  head  around ;  he  did  not  appear  in  much  agony ;  this 
second  time  she  did  not,  nor  did  any  one  else  speak  to  him,  nor 
did  she  hear  him  speak ;  the  water  was  running  out  of  his  eyes 
both  times ;  his  eyes  were  glassy,  like  death ;  I  don't  think  he 
looked  up  or  noticed  me ;  his  face  and  eyes  were  not  natural  ad 
she  had  seen  them  before.  Mrs.  Jones'  manner  was  this :  she 
told  her  to  go  straight  out  and  let  no  person  in,  as  these  gentle- 
men were  expected."  At  the  conclusion  of  this  last  testimony 
Mrs  Jones  was  left  alone  with  her  father.  The  next  fact  in 
order  of  time  is  this.  Mr.  Strong  testified,  ^^I  reached  Mr. 
Mason's  house  a  little  or  somewhat  after  11  o'clock ;  it  might 
have  been  more  than  half  past  11  o'clock,  but  I  do  not  think  it 
was  so  late,  because,  after  the  will  was  executed  and  I  had  left 
the  house,  I  looked  at  my  watch,  and  it  wanted  a  few  minutes 
to  12 ;  I  think  two  or  three  minutes,  but  I  cannot  judge  accu- 
rately as  to  the  length  of  time  I  was  in  the  house."  Upon  Mr. 
Strong's  reaching  the  house  he  was  met  by  Mr.  Isaac  Jones, 
and  immediately  by  him  conducted  to  Mr.  Mason's  room.  He 
then,  when  he  first  went  in,  saw  Mr.  George  Jones  and  Dr. 
Berger.  "  He  was  not  formally  introduced  to  Mr.  Mason,  for  they 
had  known  each  other  {or  many  years.  Mr.  Mason  was  sitting 
up,  supported  by  bolsters  at  his  back."  "  I  think  I  spoke  to 
Mr.  Mason,  asked  him  how  he  did,  and  told  him  I  had  prepared 
a  will  for  him  which  I  had  brought,  and  asked  him  if  I  should 
read  it  to  him."    ^'I  do  not  recollect  positively"  whether  Mr- 
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Mason  answered  either  or  both  these  questions,  "  but  my  im- 
pression decidedly  is,  that  he  requested  me  to  read  the  will  to 
him.'*  "  I  cannot  say  positively"  that  he  signified  such  request 
by  words,  "  but  my  impression  is  that  he  signified  his  request 
by  words,  but  what  these  words  were  I  do  not  recollect ;  per- 
haps I  ought  to  add,  that  during  my  stay  in  his  room  I  discov- 
ered no  difficulty  in  his  speech  ;  my  impression  decidedly  is,  that 
he  requested  me  to  read  the  will ;  that  is,  in  answer  to  my  ques- 
tion whether  I  should  read  it,  he  said  yes,  or  something  to  that 
effect ;  I  do  not  believe  that  I  derived  a  knowledge  of  his  assent 
to  my  reading  the  will  from  his  looks  or  gestures  merely,  and 
yet  I  ought  to  add  that  I  cannot  recall  the  precise  circumstances 
to  my  present  recollection."  After  addressing  these  questions 
to  Mr.  Mason  and  receiving  the  answers,  "  I  immediately  pro- 
ceeded to  read  the  will,  standing  by  his  side."  **  I  endeavored 
to,  and  I  believe  I  did,  read  the  will  audibly,  correctly  and  dis- 
tinctly ;  but  at  the  same  time,  having  noticed  that  Mr.  Mason 
appeared  to  labor  very  much  in  breathing,  and  understanding 
that  he  was  near  his  end,  I  read  it  with  as  much  rapidity  as  I 
deemed  to  be  compatible  with  a  sense  of  my  duty  in  reading 
the  will  to  him  ;  it  was  while  I  was  reading  the  will,  that  the  two 
ladies  [Mrs.  Isaac  and  Golford  Jones,]  came  into  the  room, 
and  I  observed  after  I  had  finished  the  reading  the  will  that 
they  had  left  the  room.  I  did  not  see  the  ladies  until  they 
came  into  the  room  while  I  was  reading  the  will." 

"  I  read  the  will  through  without  pausing ;  and  having  done  so, 
I  asked  Mr.  Mason  in  reference  to  the  whole,  and  not  to  any 
particular  part  of  it,  whether  he  understood '  it,  to  which  he 
answered  that  he  did.  I  then  asked  him  if  it  was  correct ;  he 
said  it  was ;  and  in  answer  to  one  of  these  questions,  I  am  not 
sure  which,  but  think  it  was  the  first,  he  said,  perfectly."  "I  can- 
not charge  my  mind  with  the  precise  words,  [he  used  in  answer 
to  the  question,  '  was  it  correct,']  but  it  was  either  yes,  or  some 
other  expression  tantamount  to  that,  conveying  an  unqualified 
assent  to  it."  ^'Immediately,  [after  the  will  was  read,]  Mr.  Mason 
directed  a  large  book,  to  which  he  pointed,  to  be  brought  and 
Ud  before  him,  and  directed,  as  I  well  recollect,  the  particular 
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manner  in  which  the  book  should  be  pkoed  before  him ;  the  wiDL 
was  then  spread  before  him  on  this  large  book,  and  a  pen  and 
ink  handed  to  him,  when  he  signed  the  wilL  After  having  signed 
it,  I  asked  him  two  questions  ;  first,  whether  he  acknowledged 
that  to  be  his  last  will  and  testament?  to  which  he  answered 
yes,  or  some  expression  tantamount  to  that ;  I  cannot  charge 
my  mind  with  the  very  words  he  used.  And  second,  whether 
he  requested  Dr.  Berger  and  myself  to  witness  it ;  to  which  he 
assented  in  some  manner.  Doctor  Berger  and  myself  became 
the  subscribing  witnesses,  which  was  done  immediately  in  the 
room,  and  in  the  presence  of  the  testator ;  and  I  recollect  thai 
Mr.  Mason  immediately  after  asked  far  a  tumbler  of  tcatery 
which,  I  think,  Dr.  Berger  handed  to  him  ;  I  then  handed  the 
will  to  Mr.  George  Jones,  and  then  left  the  room,  and  neyer  saw 
Mr.  Mason  after.  I  am  fiuniliar  with  the  manner  in  which  wills 
are  usually  executed,  and  this  was  in  all  respects  executed  in 
the  usual  manner."  ''  I  should  say  [the  will  was  executed]  not 
jBur  from  10  minutes  to  12  o'clock ;  it  did  not  exceed  15  minutes" 
firom  12  o'clock.  "  I  cannot  answer  with  precision,  [how  long  I 
was  in  Mr.  Mason's  room,]  because  I  cannot  tell  how  long  it 
took  me  to  read  the  will ;  the  principal  time  was  occupied  in 
reading  and  executing  the  wOl ;  it  probably  was  from  twenty 
minutes  to  half  an  hour.  I  do  not  know  that  I  can  answer  the 
question  with  more  precision  than  that"  '^  When  I  had  left  the 
house  I  looked  at  my  watch,  and  it  wanted  a  few  minutes  to 
12  o'clock ;  I'  think  two  or  three  minutes."  Doctor  Berger's 
testimony  in  relation  to  the  execution  of  the  will,  and  the  attend- 
ant circumstances,  is  substantially  the  same  with  that  of  Mr. 
Strong.  Dr.  Berger  testified,  "  I  gave  him  a  drink  a  minute 
or  two  before  he  died,  which  he  asked  me  for."  "  I  should  think 
about  an  hour  before,  I  gave  htm  his  next  preyious  drink."  Doc- 
tor Berger  and  Mr.  Strong  both  testify  that,  in  their  opinion, 
Mr.  Mason  was,  at  the  time  he  executed  the  will,  of  sound  mind, 
and  that  he  understood  the  will.  Dr.  Berger  testified,  *'  that  at 
the  time  Mr.  Mason  died,  he  (Dr.  Berger)  and  Mr.  George 
Jones  were  in  the  room.  I  think  there  were  others  present,  but 
am  not  certain."   "  He  died  about  1  o'clock,  or  i  past  one  o'cIocL 
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I  cannot  recollect  the  time  exactly."  <^  I  should  think  [Mr.  Mason 
died]  three  quarters  of  an  hour,  or  lessj^  after  Mr.  Strong  left 
the  room. 

Mary  Morphey  testified,  ''  When  she  was  going  down  stairs 
for  a  drink  for  Mr.  Mason,  she  saw  two  gentlemen  coming  up 
stairs."  "One  of  them  had  a  paper  in  his  hands."  "She  went  to 
tiie  kitchen  to  the  cook,  [to  prepare  the  drink  ;]  she  was  about 
twenty  minutes  going  down,  waiting  for  the  drink ;  and  as  she 
was  returning,  she  met  the  gentleman  coming  down,  who  went 
up  with  a  paper  in  his  hand,  returning  down  stairs ;  he  went  out 
of  the  front  door;  as  she  got  to  Mr.  Mason's  door,  Mrs.  Jones 
came  out,  took  the  drink  and  went  back  into  the  room,  and  shut 
the  door,  leaving  the  witness  in  the  entry.  Mrs.  Jones  said 
nothing."  "  A  few  minutes  after  this,  she  heard  of  Mr.  Mason's 
death.  Mrs.  Jones  told  her  he  was  dead."  This  witness  laid 
him  out.  Ellen  Graham  testified,  "  She  was  in  the  parlor  of 
young  John  Mason,  oyer  the  street  door,  and  heard  the  lawyer 
(Mr.  Strong)  go  out.  The  carriage  was  then  at  the  gate ;  I 
placed  young  John  in  the  carriage ;  when  she  came  back  met 
Mr.  George  and  Mrs.  Rebecca  Jones  on  the  stairs,  who  told  her 
Mr.  Mason  was  dead ;  this  was  but  a  few  moments  after  the 
lawyer  left ;  I  should  think  not  more  than  15,  not  much  more 
anyhow."  Catherine  Riley  testified,  "  On  the  day  Mr.  Mason 
died  she  furnished  a  drink  in  the  kitchen ;  handed  it  to  Mary 
Murphy,  who  came  down  in  a  hurry  for  it ;  heard  of  his  death 
in  less  than  i  an  hour  after  this,  from  the  nurse ;  about  ^  an 
hour  between  her  going  up  with  the  drink  and  her  hearing  of 
Mr.  Mason's  death." 

The  evidence  in  the  case  establishes  the  following  &cts :  Mr. 
Mason  was  in  the  perfect  possession  of  his  intellect,  down  to 
and  including  the  22d  of  September,  1839.  As  early  as  the 
10th  or  12th  of  September,  he  was  conscious  that  he  must  die 
soon  thereafter,  and  that  he  might  die  at  any  moment ;  the  sub- 
ject of  making  a  will  was  thought  of  by  him,  and  down  to  and 
including  the  22d,  he  had  determined  not  to  make  a  will.  From 
the  22d  down  to  the  afternoon  of  the  26th,  his  body  and  mind 
rapidly  decayed. 
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On  the  night  of  the  25th,  down  to  and  including  11  o'clock  on 
the  26th,  Mr.  Mason's  mind  was  in  the  past,  not  in  the  presient ; 
his  mind  saw  and  spoke  to  and  of  subjects  as  being  present, 
which  were  not  present ;  spoke  of  the  existence  of  facts,  which 
were  not  facts.  Disease  and  pain  had  placed  him  in  that  state 
of  superannuation,  when  the  physical  lives  beyond  the  mental ; 
when  the  mind's  only  present  is  the  past.  ]Mr.  Strong  entered 
Mr.  Mason's  bed  room  at  half  past  11  o'clock,  and  left  it  agun 
at  5  minutes  before  12  o'clock.  Of  the  25  minutes  Mr.  Strong 
was  in  Mr.  Mason's  room,  20  of  them  were  consumed  in  read- 
ing the  will.  The  glass  of  water  which  Dr.  Berger  gave  Mr. 
Mason  in  Mr.  Strong's  presence,  after  the  will  had  been  signed, 
was  the  last  drink  which  Dr.  Berger  gave  to  Mr.  Mason ;  and 
Mr.  Mason  died  within  five  miiiutes  after  that  drink.  Mr.  Strong 
reached  the  street  3  minutes  before  12  o'clock.  At  12  o'clock 
Mr.  Mason  was  dead.  The  will  was  signed  by  Mr.  Mason  not 
more  than  fifteen  minutes  before  his  death. 

The  only  remaining  question  of  fact  is,  whether  Mr.  Mason, 
notwithstanding  all  the  foregoing  established  facts,  was,  during 
the  twenty  minutes  Mr.  Strong  was  reading  the  will,  and  the 
time  Mr.'  Mason  was  signing  and  acknowledging  it,  restored  to 
the  possession  of  a  disposing  mind,  memory  and  understanding; 
for  if  he  was,  the  will  is  good.  The  testimony  of  Mr.  Strong, 
while  it  shows  the  presence  of  approaching  death,  making  rapid- 
ity of  action  on  the  part  of  Mr.  Strong  necessary,  states  &cts, 
which  to  an  intelligent  mind,  not  cognizant  of  the  occurences 
of  the  previous  twenty-four  hours,  were  consistent  with  the  pos- 
session by  Mr.  Mason  of  disposing  mind  and  memory.  Yet, 
those  facts  are  not  inconsistent  with  the  mechanical  performance 
by  Mr.  Mason  of  habitual  business  acts,  in  the  absence  of  men- 
tal direction.  The  jury,  by  their  verdict,  found  the  existence 
of  the  latter  fact.  In  my  judgment,  the  evidence  fully  justifies 
such  conclusion.  No  direction  of  a  court  could  as  strongly  in- 
dicate the  result  the  jury  arrived  at,  as  the  simple  statement  of 
the  evidence  in  the  chronological  order  of  the  events. 

The  motion  for  a  new  trial  should  be  denied  with  costs. 
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BoosEVELT,  J.  This  oontroyersy,  in  one  form  or  another, 
has  been  pending  more  than  thirteen  years.  The  will,  which  is 
the  source  and  subject  of  it,  was,  though  not  without  hesitation, 
as  his  opinion  shows,  finally  admitted  to  probate  by  the  late 
surrogate  in  1840 ;  a  decision  six  years  afterwards  declared  to 
be  erroneous,  and  reyersed  by  the  supreme  court.  The  reyersal 
being  founded  on  a  question  of  fact,  a  trial  by  jury  became  ne- 
cessary, and  was  ordered  accordingly.  Haying  resulted  unfayor- 
ably  to  the  alleged  will,  a  motion  is  now  made  for  a  new  trial. 
It  is  made  on  the  part  of  the  Messrs.  Jones  and  others  claiming 
under  the  instrument,  and  alleging  it  to  be  the  will  of  John 
Mason.  The  jury,  under  the  charge  of  the  judge,  upon  the  eyi< 
dence,  gaye  their  yerdict  against  the  instrument,  declaring,  in 
substance,  that  it  was  executed  ''without  knowledge,"  and  was 
not  the  will  of  the  alleged  testator.  And  the  question  now  is^ 
could  they,  or  could  any  other  twelye  impartial  men,  on  the  case 
presented,  or  on  any  case  likely  to  be  presented,  haye  arriyed,  or 
be  likely  to  arriye,  at  any  different  or  more  fayorable  result?  If 
not,  a  new  trial  would  not  only  be  an  idle,  but,  considering  the 
long  litigation  already  encountered,  an  unjustifiable,  yexatious 
and  expensiye  ceremony.  One  general  term  of  the  supreme 
court,  as  we  haye  seen,  has  already  decided,  and  the  decision  has 
been  neither  reyersed  nor  appealed  firom,  that  upon  the  eyidence 
presented  befi^re  the  surrogate,  and  returned  to  the  judges  at 
that  term,  the  instrument  in  their  opinion  was  not  sufficiently 
proyed  to  be  the  will  of  John  Mason.  On  the  jury  trial  which 
followed,  nearly  all  the  matters  preyiously  proyed,  certainly  all 
the  matters  of  any  importance,  were  again  giyen  in  eyidence. 
Upon  them,  and  the  additional  proofe,  which  are  not  pretended 
to  haye  strengthened  the  case  of  the  will,  the  jujy  found  not 
only  negatiyely  that  the  instrument  in  question  was  not  suffi- 
ciently proyed,  but  affirmatiyely  that  it  was  not  the  will  of  John 
Mason.  What  ground  is  there  then,  or  according  to  the  usual 
practice  of  the  court  can  there  be,  for  what,  if  granted,  must 
yirtually  be  a  third  or  rather  a  fourth  trial  of  the  san^d  issue? 
The  counsel  for  the  supporters  of  the  alleged  will  rests  his  mo- 
tion mainly  on  the  assumption,  which  he  has  endeayored  to  main- 
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tain  by  argument,  that  the  charge  of  the  jadge  and  the  verdict 
of  the  jury  were  not  warranted  by  the  evidence.  On  reading 
the  instrument  in  question,  it  will  be  seen  that  the  parties  chief- 
ly interested  to  uphold  its  validity  bore  no  relationship  by  blood 
to  Mr.  Mason,  and  that  the  wife  of  one  6{  them,  although  a 
daughter  of  Mr.  Mason,  was  no  longer  living ;  they  also  admit, 
as  I  read  the  evidence,  that  Mr.  Mason  never  spoke  to  them 
about  a  will,  and  that,  on  their  part,  they  never  ventured  to 
speak  to  Mr.  Mason  on  that  subject*  They  nevertheless  pro- 
cured a  will'to  be  drawn,  and  drawn  not  by  his  but  by  their 
lawyer,  for  a  dying  man,  who  shortly  before  had  himself  ex- 
pressed a  belief  that  he  should  not  (as  he  did  not)  survive  the 
following  day.  And  the  question  is,  in  thus  interfering  to  the 
prejudice  of  other  members  of  the  testator's  &mily,  and  among 
them  two  sons  and  a  daughter,  and  the  children  of  a  deceased 
daughter,  did  they  act  under  instructions  given  by  the  testator? 
None  direct  are  pretended.  The  substance  of  the  evidence  on 
this  point  (if  such  diluted  hearsay  can  be  called  evidence)  is 
that  Mr.  Strong,  the  lawyer  who  drew  the  paper,  tells  the  juiy 
that  Messrs.  Isaac  and  George  Jones  told  him  that  Mrs.  Rebec- 
ca Jones  told  them  that  Mr.  Mason  told  her  that  he  wished  a 
will  drawn  with  all  possible  dispatch.  (Folios  97, 109, 110.) 
Mr.  Strong,  when  asked,  ^'  Did  they  say  whether  Mr.  Mason  had 
himself  personally  directed  them,  or  either  of  them,  to  get  a 
will  drawn  for  him?"  frankly  answers,  "  No,  they  did  not,  and  I 
understand  decidedly  the  contrary."  He  even  goes  further,  and 
adds :  ^  It  is  propei*  for  me  to  explain  that  I  understood  that 
the  Messrs.  Jones  had  been  looking  for  me  in  the  afternoon  of 
the  day  on  which  I  received  the  instructions  from  them,  and  had 
not  found  me ;  they  told  me  that  after  looking  for,  and  not  find- 
ing me,  they  had  returned  again  to  see  (not  Mr.  Mason,  be  it 
observed,  but)  Mrs.  Jones,  and  to  hear  from  her  instmctions 
80  that  they  might  not  be  mistaken  in  them,  and  had  again  got 
the  instructions  from  her,  before  they  saw  me  in  the  ev^iing." 
The  Mrs.  Jones  referred  to,  he  says  he  understood  afterwards 
was  Mrs.  Rebecca  Jones,  the  widow  of  the  late  Isaac  C.  Jones, 
and  one  of  the  daughters  of  Mr.  Mason.    These  instructions,  if 
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^yen,  it  is  admitted,  were  not  written  by  the  testator,  nor  were 
they  dictated  by  him  and  taken  down  and  read  over  to  him  at 
the  time,  or  at  any  time.  Nor  after  they  had  been  taken  down 
by  Mr.  Strong,  from  the  lips  of  the  Messrs.  Jones,  and  a  draft 
will,  "  in  great  haste,"  as  Mr.  Strong  says,  had  been  prepared 
from  them,  (fol.  104,)  were  either  they  or  the  draft  submitted  to 
or  seen  by  Mr.  Mason.  The  draft  was  made  at  the  instance  of 
the  Messrs.  Jones,  in  haste,  the  same  evening  on  which  the 
instructions  were  given;  ^^and  the  next  morning  (says  Mr. 
Strong)  I  read  it  oyer  to  them."  No  alteration  was  made  in 
that  draft :  none  recollected  by  the  witness.  The  will  produced 
was  engrossed  from  it.  The  result  then  is,  that  as  the  Messrs* 
Jones  Gonyeyed  the  instructions,  and  as  Mr.  Strong,  as  he  testi- 
fies, "  took  down  the  instructions  as  they  were  delivered  to  him, 
fiuthfolly  and  correctly,  and  drafted  the  will  accordingly,  (that  is, 
according  to  the  instructions,)  to  the  best  of  his  ability,  regard- 
ing the  great  haste  in  which  it  was  required  to  be  done ;"  the  re- 
sult, I  say,  is  that  the  Messrs.  Jones  instructed  Mr.  Strong,  in 
substance,  to  draw  p'ecisely  such  an  instrument  as  that  which 
is  now  set  up  as  the  last  will  and  testament  of  John  Mason. 
What,  then^  as  thufl  ascertained  by  the  engrossed  instrument  it* 
sel^  faithfully  and  correctly  drawn  according  to  the  instructions ; 
what,  I  say,  did  the  Messrs.  Jones,  among  other  things,  direct 
Mr.  Strong,  their  lawyer,  to  do  )  They  instructed  Mr.  Strong,  ia 
drawing  the  will,  to  insert  a  provision,  givifig — ^for  althpugh  en- 
grossed with  some  circumlocution,  that  is  its  admitted  purpose 
and  legal  effect — ^to  Mr.  Geo.  Jones,  the  Husband  of  a  deceased 
daughter,  one  frill  share  of  Mr.  Mason's  real  estate  for  life,  and 
one  full  share  of  his  personal  estate  forever,  to  be  taken  more- 
over from  the  testator's  own  blood,  to  whom  otherwise  it  would 
legally  and  naturally  have  gone,  and  by  a  complex  will  to  be  trans- 
fianed  to  one  who^  without  it,  by  the  kw  of  the  land  was  entitled 
te  receive,  and  would  have  received  nothing.  Does  any  one  be- 
lieve, or,  in  Ijhe  absence  of  the  most  positive  proo^  can  any  one 
believe^  that^  Mr.  Mason,  on  the  aftomoon  before  he  died,  or  at 
any  time,  dictated  to  Mrs.  Bebecca  Jones,  or  to  any  body  else, 
mstroctiGnSy  comprehending,  among  other  things  such  a  dispo- 
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tition  of  his  estate  ?  Did  Mr.  George  Jones  himself,  although 
abont  his  bedside,  and  although  insisting  upon  the  dying  man's 
perfect  competency  up  to  the  moment  even  of  actual  dissolution, 
venture  to  inquire  of  this  man  '^  of  sound  mind  and  memory,  and 
good  understanding,"  (see  Dr.  Berger's  testimony,  fols.  15,  22, 
53,)  'whether  such  a  disposition  so  unusual,  and  seemingly  at 
least  so  unnatural,  was  suggested  by  him,  or  was  in  accordance 
with  his  wishes  ?  He  does  not  pretend  that  he  did  so ;  on  the 
contrary,  it  would  Seem  he  never  opened  his  lips  to  Mr.  Mason  on 
the  subject.  Was  it  because  Mr.  Mason  was  not  communica- 
tive? Dr.  Berger  swears  that  ''he  talked  a  good  deal."  Was  i£ 
because  the  disease  affected  the  patient's  brain?  Dr.  Berger 
dwears  that  he  never  showed  ''  any  indications  of  temporary  or 
•  other  aberration  of  mind ;  never  that  he  (the  doctor)  could  per- 
ceive." Was  it  because  of  physical  weakness?  Dr.  Berger 
again  swears  that  "  there  was  not  any  apparent  diminution  of  his 
Strength  during  his  confinement,"  or  "not  much  that  he  could 
perceive ;"  and  "  no  material  alteration  in  his  countenance  down 
to  the  time  of  his  death."  Was  it  because  Mr.  George  Jones  had 
no  opportunity  of  introducing  the  subject  or  making  the  inquiry  ? 
Dr.  Berger  swears  that  Mr.  George  Jones  '^  sat  up"  with  his  pa- 
tient the  last  iught  of  his  life,  and  *'  was  present  in  the  room 
when  he  died."  Here,  then,  was  a  son-in-law,  (the  husband  of  a 
deceased  daughter,)  returning  at  8  or  9  o'clock  on  Wednesday 
Evening  from  the  office  of  his  lawyer,  where  he  had  been  en- 
gaged, we  may  presume,  for  some  considerable  time,  in  giving 
instructions  for  and  discussing  and  virtually  dictating  the  last 
will  and  testament  of  John  Mason ;  ^d  among  its  provisions, 
one  disposing,  in  favor  of  Mr.  George  Jones  individually,  of  be- 
tween one  and  two  hundred  thousand  dollars ;  returning,  I  say, 
from  such  a  consultation  about  John  Mason's  aflSstirs  to  the  bed- 
side of  that  saone  John  Mason,  he  at  the  time  as  is  contended 
in  the  full  possession  of  all  his  faculties,  bodily  and  mental,  and, 
if  Dr.  Berger's  "belieP  is  to  be  relied  on,  cai»bte  even  of  un- 
derstanding "  perfectly"  a  long  complex  instrument  which,  what- 
ever may  be  the  confident  opinion  of  counsel  to  the  contrary,  is 
somewhat  hard  to  be  understood,  and  yet  daring  the  whole  nighty 
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wiUi  every  fisu^ility  as  we  have  seen  for  communicatioii,  not  lisp- 
ing a  syllable  to  this  "  talkative''  old  gentleman  about  the  im- 
portant consultation,  professedly  on  his  behalf,  in  which  four 
persons  (himself  of  this  number)  had  just  been  engaged.  He 
asked  no  questions,  and  made  no  communication.  He  '^  suppress- 
ed" the  whole  transaction^  at  a  time  too  when,  had  it  been 
commimicated,  Mr.  Mason  could  have  '^understood  it  per- 
fectly." He  waited,  it  would  seem,  in  absolute  silence,  from 
about  8  o'clock  on  Wednesday  evening  till  nearly  noon  the  next 
day,  when  the  engrossed  will  at  length  was  finished ;  and  then, 
as  one  of  the  counsel  on  the  trial  very  truly  expressed  it^  com- 
menced a  race  with  death.  Mr.  Strong,  the  lawyer  who  had 
never  before  seen  Mr.  Mason  on  the  subject,  hurried  up  with  the 
important  document,  in  a  carriage,  between  11  and  12  o'clock  on 
Thursday  morning,  not  to  submit  it  to^  but  to  have  it  executed 
by,  the  automaton  testator ;  automaton,  I  say,  for  although  able 
to  understand  the  instrument  '^  perfectly,"  he  was  treated  as  an 
Automaton  by  all  the  actors  in  the  scene.  On  entering  the  house, 
such  was  the  sense  of  urgency  with  which  the  Messrs.  Jones 
had  impressed  him,  Mr.  Strong,  accompanied  by  one  of  th^m, 
actually  ran  up  stairs  to  the  sick  man's  room,  and  commenced  the 
reading  without  a  moment's  delay.  And  although  Dr.  Berger, 
who  was  present,  did  not  as  he  says  "  pay  much  attention,"  and 
had  forgotten  whether  he  (Mr.  Strong)  made  pauses  in  reading 
it  or  not,"  yet  Mr.  Strong  himself,  whose  memory  is  better,  says 
positively,  ^  I  read  the  will  through  without  pausing".  "  I  en- 
deavored to,  and  I  believe  I  did;  read  the  will  audibly,  correctly, 
and  distinctly ;  but  at  the  sam^  time  having  noticed  that  Mr. 
Mason  appeared  to  labor  very  much  in  breathing,  and  under- 
standing that  he  was  near  his  end,  I  read  it  with  as  much  rapid- 
ity as  I  deemed  to  be  compatible  with  a  sense  of  my  duty  in  read- 
ing the  will  to  him."  At  the  end  of  the  entire  reading,  (and 
much  stress  is  laid  on  the  circumstance,  as  evidence  of  his  hav- 
ing given  the  previous  instructions,)  Mr.  Mason  said  he  under- 
stood it ''  perfectly,"  and  that  it  was  correct,  and  '<  immediately" 
signed  it^  and  died  in  less  than  fifty,  I  think  in  less  than  fifteen 
minntes  thereafter,  Mr.  (George  Jones  taking  the  custody  of  the 
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instrument.  But  whether  these  supposed  expressions  of  Mr. 
Mason  were  or  were  not  in  the  form  of  mere  assents  to  leading 
questions,  does  not  distinctly  appear,  except  that  Mr.  Stnmg  is 
confident  that  Mr.  Mason  used  the  word  "  perfectly." 

Assuming  that  Mr.  Mason,  laboring  himself  under  a  mortal 
paroxysm,  on  the  instant  after  listening  for  the  first  time  to  one 
continuous  rapid  reading  of  a  long  special  testamentary  infitra- 
ment,  by  a  lawyer  out  of  breath,  said  ever  so  distinctly  that  he 
"  perfectly  understood"  its  contents,  he  obviously  uttered  an  im- 
possibility, and  demonstrated,  as  it  seems  to  me,  by  the  meet 
conclusive  evidence,  his  incapacity,  to  understand  it  at  all.  No 
man,  I  may  say  no  lawyer,  after  such  a  reading  of  such  aa 
instrument,  (never  having  perused  a  previous  draft,)  could  say 
he  understood  it  perfectly,  unless  firom  a  blind  impulse  of  disor- 
dered sanity.  The  jury  to  whom  it  was  read,  and  read  delibe- 
rately, and  who  were  the  proper  judges  of  this  question,  and  had 
a  right  to  act  on  their  own  knowledge  of  the  ordinary  powers  of  ^ 
the  human  intellect  have  in  effect  said  that  such  an  observation 
by  Mr.  Mason,  if  made,  was  in  their  view  conclusive  evid^ice 
that  the  dying  man  in  making  it,  although  still  retaining  to 
some  extept  the  power  of  speech,  in  fact,  as  Dr. Van  Rensselaer 
testifies,  knew  not  what  he  said.  Swinborne,  {voL  1,  p.  189,) 
speaking  of  wills  made  '^  at  the  very  point  of  death,"  and  where 
the  party  *'  doth  not  of  his  own  accord  make  or  declare  his  testa- 
ment, but  at  interrogation  of  some  other,  demanding  of  him 
whether,  &c.,  answereth  yea,  or  I  do  so,"  says  they  are  attended 
with  difficulty.  In  some  cases  it  is  ''  to  be  presumed  that  the 
testator  did  answer  ye^  rather  to  deliver  himself  of  the  impor- 
tunity of  the  demandant,  than  upon  devotion  or  intent  to  make 
his  will ;  because  it  is  for  the  most  part  painful  and  grieTooa  to 
those  that  be  in  that  extrendty,  to  speak,  or  be  demanded  any 
question ;  and,  therefore)  are  ready  to  answer  yea  to  any  ques- 
tion almost,  that  they  may  be  quiet :  which  advantage  craffy 
and  covetous  persons  knowing  very  well  are  then  most  busy,  and 
do  labor  with  tooth  and  nail  to  procure  the  sick  person  to  yield 
to  their  demands,"  &c.  Such  an  instrument,  where  the  sick 
person  merely  yields  to  importunity,  "being  then  pasaiiig  to 
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aiiot&«r  world,"  althougli  he  answereth  yea,  is  '^  to  be  deemed  for 
no  testamezit."  The  jnry,  in  the  case  of  Mr.  Mason,  have  in 
effect  found  that  if  he  used  the  expressions  attributed  to  him, 
he  nsed  them  "  without  knowledge."  And  this  conclusion,  it 
seems  to  me,  is  strongly,  and  I  think  impregnably,  fortified  by 
the  corroborating  and  corroborated  testimony  of  Dr.  Van  Bens* 
selaer,  who  saw  the  patient  and  conversed  with  him  about  an 
hour  or  an  hour  and  a  half  before  he  died,  or  before  he  signed 
the  disputed  instrument,  and  who  gives  us  precisely  what  occur- 
red on  that  occasion,  and  his  conclusion  from  it,  formed  at  the 
time,  that  Mr.  Mason,  whatever  he  might  have  been  before,  was 
not  then  of  sound  mind.  The  testimony  of  the  three  female 
witnesses  is  to  the  same  effect.  But  this  is  not  all.  Dr.  Van 
Rensselaer  swears  that  Mrs.  Bebecca  Jones  came  out  of  the 
rooiii  as  he  entered,  and  that  the  nurse  was  in,  and  remained  in 
during  the  interview ;  and  neither  of  these  persons  pretends  to 
contradict  the  doctor's  statement,  either  as  to  the  particulars  of 
the  interview,  or  as  to  the  precise  time  when  it  took  place. 
Counsel  it  is  true  have  argued,  not  that  Dr.  Van  Bensselaer  has 
given  a  &lBe  version  of  the  interview,  but  that  he  has  made,  or 
rather  that  he  must  have  made,  a  mistake  in  fixing  the  day  of 
its  occurrence.  And  are  we  to  take  argument,  or  rather  mere 
unsupported  suggestion,  fi>r  evidence  ?  And  that,  too,  when  the 
witness  has  given  us  the  names  or  designations  of  no  less  than 
three,  I  may  say  four,  persons  to  rectify  the  error  of  date,  if 
there  was  one  7  He  says  a  domestic  opened  the  street  door  for 
him ;  another  domestic  whom  he  then  and  then  only  attended 
was  sick  in  the  attic ;  a  third  domestic,  acting  as  nurse,  was  in  Mr. 
Mason's  room,  and  participated  in  the  conversation ;  and  lastly, 
Mrs.  Jones  herself  (and  her  affidavit  was  admissible  on  a  motion 
for  a  new  trial  on  the  ground  of  surprise)  came  out  of  Mr.  Ma- 
son's room  as  he  (the  witness)  entered.  Not  one  of  the  four — 
all  living — ^has  ventured  to  swear  (or,  for  aught  that  appears,  has 
even  been  applied  to  for  her  affidavit)  that  there  was  any  mis- 
take in  the  doctor's  chronology ;  and  yet,  on  this  motion  for  a 
new  trial,  we  are  called  upon  by  counsel,  without  evidence  and 
against  evidence,  to  assume  that "  Dr.  Van  Bensselaer,  on  whom 
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the  judge  relies,  has  mistaken  the  day  of  his  visit,"  and  that  his 
testimony  on  that  account  was  a  surprise  upon  them.  No  such 
imaginary  mistake  was  urged  or  suggested  on  the  trial.  It  was 
not  thought  of  then  ;  it  is  not  sworn  to  now.  In  my  view  of  the 
evidence,  taken  in  connection  with  the  absence  of  any  affidavit^ 
there  is  not  the  slightest  color  for  the  suggestion.  Here,  then, 
on  the  morning  of  the  26th  September,  was  Mr.  Mason,  in  the 
language  of  Dr.  Van  Rensselaer,  ^'  a  very  ill  man,"  and  in  that 
of  Dr.  Berger,  "  a  very  sick  man,"  so  sick  that  he.  Dr.  Berger, 
^'  had  announced  to  the  family,  he  thinks  between  11  and  12, 
that  he  was  dying ;  and  not  only  a  very  sick,  ill  and  dying  man, 
but  during  most  of  the  morning,  whatever  may  be  Dr.  Berger's 
opinion,  in  a  state  of  mental  aberration,  "  talking  and  muttering 
to  himself"  incoherently ''  about  horses  and  chemicals,"  and  such 
like  matters,  and  giving  the  most  unmistakeable  indications  to 
induce  not  only  the  female  domestics,  but  an  experienced  phy- 
sician, to  consider  him  incapable  of  ^^  carrying  on  a  conversation." 
At  this  dying  hour,  between  11  and  12  o'clock,  in  the  midst 
of  a  '<  severe  paroxysm,"  braced  up  by  pillows  behind,  and  rods 
or  cords  before,  the  ear  of  the  patient  is  saluted  for  the  first 
time  by  the  voice  of  a  lawyer,  announcing  that  he  ^  had  prepared 
a  will  for  him,"  and  proposing  to  read  it ;  and  it  is  conceded  that 
the  dying  man's  language  on  the  occasion,  in  connection  with 
the  contents  of  the  instrument,  is  conclusive  evidence  that  his 
desire,  among  other  things,  was,  and  that  he  had  so  instmcted 
Mrs.  Jones  to  say  to  the  Messrs.  Jones,  that  Mr.  George  Jones 
should  take  one  full  share  of  his  estate,  as  to  the  realty  for  life, 
with  remainder  to  his  children,  and  as  to  the  personalty,  abso- 
lutely and  forever ;  in  other  words,  a  bequest  to  himself  outright, 
equivalent  to  more  than  $100,000.  I  shall  assume,  although 
not  certain,  that  after  the  reading  of  the  instrument,  in  answer 
to  the  lawyer's  question  whether  he  understood  it,  Mr.  Masixi's 
expression  was  not  merely  a  nod,  but  a  "yes,"  or  "perfectly;" 
and  yet,  with  all  deference,  I  must  be  permitted  to  repeat,  "it 
was  impossible,"  impossible  to  any  one,  but  more  especially  to 
one  whose  body  was  "  suflFering,"  whose  mind  was  "  wandering," 
whose  speech  was  "  muttering,"  and  whose  whole  being,  as  bad 
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JQflt  been  ^  announced,"  and  as  the  result  in  a  few  moments 
demonstrated,  was  on  the  verge  of  dissolution.  The  Messrs. 
Jones,  it  is  true,  stood  by,  and  may  have  been  innocently 
deceived  into  a  disbelief  of  the  sick  man's  incapacity.  They  felt, 
as  the  whole  evidence  shows,  and  they  had,  a  strong  interest. 
And  we  all  know  how  difficult  it  is  to  convince  a  man  against 
his  will,  and  how  often,  although  convinced,  he  remains  "  of  the 
same  opinion  still."  Even  experienced  counsel,  trained  in  the 
school  of  forensic  vicissitudes,  iiometimes  exhibit  the  same  infirm- 
ity ;  and  when  thwarted,  treat  the  opposition  they  encounter 
as  judicial  blindness,  and  in  some  instances,  to  oblige  their 
clients,  as  a  personal  offense.  But  neither  belief  nor  disbelirf 
can  alter  the  indubitable  facts  of  the  case,  or  make  that  credible 
which  in  its  nature  is  palpably  absurd ;  to  wit,  that  a  special 
testamentary  instrument,  sixteen  folios  in  length,  creating  trusts, 
powers,  future  estates,  contingent  limitations  and  executory 
devises,  drawn  ''in  haste"  necessarily,  and  necessarily  read  with 
^  much  rapidity,"  and  never  submitted  or  discussed  before,  in 
draft  or  otherwise,  was  on  the  instant  '^perfectly  understood" 
by  a  dying  man,  afl^er  a  single  reading,  and  that  without  pause, 
observation  or  explanation.  True,  Dr.  Berger,  who  was  present 
at  the  ceremony,  when  asked  <m  his  first  examination  what  he 
thought  was  the  state  of  Mr.  Mason's  mind  at  the  time  the  will 
was  executed,  also  answered  that  ''I  believe  he  understood  it 
perfectly ;  his  understanding  was  good."  But  is  it  not  obvious 
that  the  easy  faith  of  one  witness,  especially  when  in  opposition 
to  fiicts  distinctly  proved  by  four  others,  is  insufficient  to  estab- 
lish an  impossibility  ?  Dr.  Berger,  moreover,  himself  admits 
that  his  patient,  at  the  time,  was  in  the  midst  of  a  ''  paroxysm 
of  great  severity,"  that  his  "suffering  was  very  great,"  and 
that  he  had  announced  to  the  family  that ''  he  was  dying,"  and 
that  he,  the  doctor,  had  "  forgotten,"  when  interrogated  as  to 
Mr.  Strong's  mode  of  reading  the  will,  '^whether  he  made 
pauses  in  reading  it  or  not,"  and  that  "he  did  not  pay  much 
attention."  How,  then,  could  he  say,  with  any  claim  to  respect 
for  his  opinion,  that  "Mr.  Mason  understood  it  perfectly." 
Mr.  Mason  upon  the  doctor's  own  statement,  was  unable  to 
Vol.  XVII.  88 
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underfltand  it  perfectly ;  and  the  doctor  himself,  upon  his  own 
statement,  was  unable  to  say  so.  The  language  used  by  the 
doctor,  it  is  manifest,  was  one  of  those  loose  modes  of  ezprea- 
sion  sometimes  inadvertently  adopted  by  witnesses,  and  is  to 
be  taken  with  the  same  sort  of  allowance  as  his  answer  to 
another  interrogatory,  in  which  he  says,  "  He,  Mr.  Mason,  was 
able  to  sit  up  (at  12  o'clock ;)  he  sat  up  for  five  minutes  before 
he  died ;"  when  the  fact  was,  as  the  proof  subsequently  showed, 
that  he  could  not  lie  down,  but  for  two  or  three  days  had  been 
artificially  bolstered  up^  both  before  and  behind,  to  prevent 
suffocation.  Sut  again,  I  ask,  if  Mr.  Mason's  understanding 
was  so  good,  and  his  powers  of  speech  so  unimpaired,  and  i{, 
when  the  doctor  '^was  there,"  he  "talked  a  good-  deal,"  and 
"usually  upon  general  subjects,"  and  "never  showed  any  indi- 
cations "  of  mental  aberration,  as  the  doctor  says ;  why  was  not 
the  subject  of  his  testamentary  instructions  introduced,  in  the 
whole  interval,  between  the  afternoon  of  the  25th  and  7  o'clock 
in  the  morning  of  the  26th,  while  the  doctor  and  Mr.  George 
Jones,  as  the  former  swears,  were  almost  uninterruptedly  with 
him?  And  why  again,  at  7  o'clock,  when  the  draft  will  had 
been  prepared  for  examination,  was  it  not  submitted  to  Mr. 
Mason,  who  was  to  execute  it,  instead  of  the  Messrs.  Jones,  who 
were  to  take  under  it?  Acts,  we  are  told,  speak  louder  than 
words,  and  it  might  be  added,  an  ounce  of  fact  is  worth  a  pound 
of  opinion.  These  maxims  are  not  only  common  sense,  but 
well  established  law.  {Clark  v.  Fisher ^  1  Paiffe  ,173.)  Taking 
them  as  a  guide,  the  case,  as  it  seems  to  me,  independently  of 
the  testimony  of  Dr.  Van  Rensselaer  and  the  three  female  wit- 
nesses, contains  a  perfect  cognovit  of  the  testamentary  incapacity 
of  the  alleged  testator,  for  eighteen,  if  not  twenty-four  hours, 
before  his  death,  and  fully  justified  the  jury  in  finding,  as  thej 
did,  that  the  instrument  produced,  although  bearing  the  uncon- 
scious signature,  was  not  the  will  of  John  Mason. 

My  conclusion  is,  that  this  motion  fi>r  a  neif  trial  should  be 
denied,  and  that  a  judgment  pursuant  to  the  revised  statutes 
should  be  entered,  declaring  that  the  paper  propounded  as  a 
will  is  not  the  will  of  John  Mason,  and  ordering  that  the  record 
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aaid  probate  thereof  be  annalled  and  revoked,  a^d  that  this 
determination  be  certified  to  the  surrogate,  to  be  carried  into 
effect  according  to  law.       —  - 

Mitchell,  P.  J.,  dissented. 

New  trial  denied. 

[Nbw-Tobk  General  Term,  December  6,  1863.    MUchdl^  RooxveU  and 
Morris^  JnsticeB.] 


The  People,  ex  rel.  Mclver,  vs.  The  Board  op  Education 
OF  THE  City  of  New- York  and  others. 

The  city  saperintendeDt  of  common  schools  for  the  city  and  connty  of  New- 
Tork  has  power  to  annul  a  certificate  granted  to  a  teacher. 

Motion  for  a  peremptory  mandamus.  The  relator  was  a 
licensed  teacher  of  common  schools  in  the  city  of  New* York. 
On  complaint  of  hils  alleged  immorality,  Joseph  McKeen,  city 
superintendent,  gave  ten  days'  notice  to  the  relator,  and  to  the 
trustees  of  the  schools  where  he  was  employed,  of  his  intention 
to  annul  the  relator's  certificate,  and  after  ten. days  did  annul  \t^ 
by  an  instrument  in  the  form  prescribed  by  the  state  superin- 
tendent, (the  secretary  of  state,)  which  was  filed  according  to 
law.  The  board  of  education  refused  to  pay  the  relator  his  sal^ 
ary  thereafter,  on  the  ground  that  he  was  not  a  '^  qualified 
teacher,"  within  the  statute.  (1  R.  8.  485,  §  98.)  The  relatot 
thereupon  applied  to  this  court  for  a  mandamus,  to  conq)el  the 
board  of  education  and  their  president  and  clerk  to  pay  hid 
salary,  («  the  ground  that  the  city  supermtendent  had  n6  power 
to  annul  the  certificate. 

R.  J^DQloti^  for  the  defmdants.  I.  A  mandamus  is  not  the 
proper  remedy^  The  only  remedy  is  an  appeal  to  the  state  super- 
intendent. (1.)  The  secretary  of  state  is  ex  officio  superintendent 
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of  common  schools.  (1  jB.  S.  114,  5  11.)  The  administration  of  a 
school  system  has  necessarily  many  peculiarities  requiring  super- 
intendence, watchfuhiess  and  discretion,  and  to  secure  nniformity 
of  administration  throughout  the  state  the  state  superintendent 
is  clothed  with  power  to  make  rules  and  prescribe  forms,  and  is 
the  ultimate  appellate  power  in  school  matters,  (iii.  468,  §9.  Id. 
487,  §124.  RandalPs  Syst.  12i.  Id.  99,  No.  16.  /d.274,6.) 
(2.)  From  the  acts  and  decisions  of  the  city  superintendent,  an 
appeal  lies  to  the  state  superintendent,  which  covers  this  par- 
ticular case.  (Lati7*1851,  743,  §12.  Uando//,  276.)  •  (3.)  The 
decision  of  the  state  superintendent  is,  by  statute,  final.  (1  /Z.  S* 
487.  Randail,  124, 107.)  The  Supreme  court  has  decided  that 
in  cases  where  there  is  a  right  to  appeal,  his  jurisdiction  is  also 
exclusive.  The  party  cannot  resort  to  the  court.  (EastonY. 
Calendar,  11  Wend.  Rep.  93,  4.)  IL  The  city  (town)  super- 
intendent may  amiul  any  certificate  of  a  teacher,  on  ten  days' 
notice.  {RanddU,  107, 155.  Laws  1847, 670,  §  37.  Common 
School  Decisions,  42, 46,  826.)  (1.)  There  were  for  many  years 
"county  superintendents.''  These  were  abolished  in  1847, 
{Laws  1847,  p.  456,  ch.  358,  §  1 ;)  except  in  the  city  of  New- 
York.  {Laws  ISSi,  p.  14S,ck.  886,  nS.)  "  Tw»"  or  «<%" 
superintendents  were  substituted.  The  words  "  city"  and  "  town" 
are  equivalent  in  this  use.  {Laws  1847,  ch.  480,  §  1.  Laws 
1851,  p.  742,  eh.  886,  §  11.  Randidl,  823,  4.)  (2.)  It  is 
made  his  duty,  {Id.  §  11,  subd.  2;  Rdndall,  324,)  "specially" 
among  other  things,  to  examine,  in  conjunction  with  the  in- 
spectors of  any  ward,  persons  offering  themselves  for  teachers ; 
to  grant  certificates  of  qualification.  That  is  to  say,  he,  in  con- 
junction with  the  inspectors  of  "  any  ward,"  is  to  examine, 
but  he  alone  is  to  grant  certificates ;  and  his  certificates  are  to 
be  "countersigned"  (not  Signed)  by  any  inspectors  before  th^ 
are  atailable  in  every  ward  of  the  city.  They  are  the  certifi- 
cates of  the  city  superintendent  alone,  and  the  power  to  annul 
is  in  him  alone.  (3.)  The  state  superintendent  has  prescribed 
the  form  of  a  certificate  of  license,  which  is  the  form  annulled 
in  this  case,  {Randall,  174:)  also  the  form  of  an  inatroment 
annulling  a  certificate  of  license,  which  is  the  form  used  in  thia 
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cilse:  {Randall^  174.)  The  power  of  annalling  a  certifieate  id 
of  the.  greatest  importanc'e*  It  is  necessary ;  it  is  incidental  to^ 
iad  part  of,  the  general  power  of  superintendence.  (5  Barb* 
47.  Laws  1861,  p.  748,  §  11,  stibd.  3.)  (4.)  It  is  his  duty  spe- 
cially, ''  by  all  means  in  his  power,  to  elevafce  the  character  and 
qualifications  of  teachers,  improve  the  means  of  instruction,  and 
advance  £he  interests  of  the  schools."  {Randall,  324,  { 11,  sub.  3.) 
HL  This  is  a  case  peculiarly  of  comnum  school  administration. 
The  city  superintendent  was  acting  within  his  proper  juris- 
diction. His  action  was  regular,  and  &ee  from  error.  But  if 
not,  it  is  a  case  in  which  his  action  can  be  reviewed  only  on  ap- 
peal to  the  state  superintendent,  whose  powers  are  entirely 
^  adequate  to  give  the  relief  to  which  the  parly  may  b^  entitled." 
His  jurisdiction  is,  therefore;  exclusive. 

Henry  H.  Anderson,  for  the  relator.  I.  As  to  the  objection  that 
the  proper  remedy  is  by  appeal,  and  not  by  mandamus,  we  say, 
(1.)  The  appeal  lies  only  to  correct  the  determination  of  the  city 
superintendent  in  matters  involving  the  exercise  of  his  discre- 
tionary power.  (2.)  The  relator's  objection  to  the  attempt  of 
the  city  superintendent  to  annul  his  certificate,  goes  to  the  juris- 
diction of  that  officer,  and  therefore  is  not  the  subject  of  appeal. 
(3.)  The  attempt  to  annul  is  totally  void,  and  therefore  no  legal 
obstruction  to  the  right  of  the  relator  to  recover  his  salary.  It 
was  never  intended  that  the  state  superintendent  should  be  the 
ultimate  judge  of  the  legal  powers  of  the  school  officers.  .  Such 
questions  belong  to  the  judiciary,  while  the  state  superintendent 
exercises  a  merely  executive  supervision  over  the  local  officersj 
guiding  them  in  the  discharge  of  the  Amotions  that  are  commit- 
ted bj  law  to  their  discretion;  II.  The  defendants  have  un- 
warrantably assumed  the  functions  of  the  city  superintendent 
of  New-York,  and  the  town  superintendents  throughout  the  state, 
to  be  the  same.  Town  superintendents  were  created  by  act  of 
1S4&  (Sess.  Laws,  p.  168.)  This  act  abolished  the  offices  of 
inspectors  and  commissioners,  and  substituted  town  superintend- 
ents  in  their  stead.  (§§  1  and  2.)  By  section  8,  town  superin- 
tendents  could  grant  certificates  of  qualification,  which  were 
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valid  within  their  respective  towns,  the  county  superintendent 
to  grant  certificates  valid  in  the  county,  and  the  state  superin- 
tendent could  qualify  teachers  to  serve  in  any  portion  of  the 
state.  To  a  certain  extent  thede  were  co-ordinate  powers.  The 
authority  making  the  certificate  could  alone  repeal  it,  subject, 
however,  to  the  appellate  powers  of  the  county  and  state  super- 
intendents. This  act  did  not  afiect  the  city  and  county  of  New- 
York.  Prior  to  the  passage  of  this  act,  the  power  of  licensing 
teachers  and  annulling  their  licenses^  vested  in  the  inspectors 
throughout  the  state,  who  could  alone  annul  their  certificates. 
(1  jR.  ^.  p.  475,  §§  45^  46,  48.)  ,  The  provisions  of  this  act, 
made  to  relate  to  the  city  of  New- York,  will  be  found  1  R.  S, 
p.  489,  493.  By  this  act  the  commissioners,  inspectors  and 
trustees  were  declared  to  possess  the  same  powers  as  the  corres- 
ponding oflicers,  under  the  foregoing  provisions.  {See  above, 
p.  475,  §§  45,  46,  48.)  Inasmuch,  therefore,  as  the  act  of  1843 
creating  town  superintendents  did  not  affect  the  city  of  New- 
York,  the  power  of  granting  and  annulling  certificates  of  quali- 
fication continued  to  reside  in  the  inspectors.  By  the  act  of 
1844,  {Sess.  Laws  1844,  p.  498,)  this  power  was  continued  in 
the  inspectors.  (§}  30,  81,  34.)  This  act  also  provided  (§  44) 
for  the  appointment  of  a  county  superintendent  for  New- York, 
who  was  authorized  to  gi^t  celrtificated,  but  to  annul  them  alone, 
with  the  consent  of  two  inspectors.  These  provisions  continued 
in  force  until  the  passage  of  the  act  of  1851.  {Sess.  Laws 
1851,  p.  734,  }§  2  and  9.)  This  act  abolished  the  office  of  county 
superintendent,  and  provides  for  the  appointment  of  a  city  super- 
intendent, who,  in  conjunction  with  two  inspectors,  is  author- 
ized to  make  certificates  of  qualification.  Thus  it  seems  that 
the  town  superintendents  in  the  state  at  large  were  distinct 
officers  from  either  the  cottnty  or  city  superintendents  of  New- 
York,  with  altogether  different  powers  and  duties.  It  is  true 
that  the  county  superintendents  were  abolished  by  the  act  of 
1847,  but  that  act  did  not  apply  to  the  city  of  Ne^-York.  (Sess. 
Laws  1847,  p,  '456.)  Town  siiperintendents  were  not  then  sub- 
stituted, but  existecf  as  they  have  previously  existed  under  the 
act  of  1843 ;  nor  were  city  superintendents  then  substituted 
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The  city  soperintendent  of  New- York,  we  have  seen,  was  created 
by  act  of  1851,  and  the  inception  of  his  office,  and  the  nature  of 
its  duties,  are  in  nowise  connected  with  the  abolishing  of  county 
superintendents  in  1847.  The  power  to  grant  certificates  re- 
sults firom  the  concurrent  act  of  the  city  superintendeht  and  two 
inspectors ;  and  without  this  concurrent  action,  does  not  exist 
It  is  true  that  the  power  of  annulling  a  certificate  is  of  the 
greatest  importance.  But  it  is  not  incidental  to  the  general 
power  of  superintendence.  The  statutes  have  uniformly  con- 
fined the  power  of  annulling  certificates  to  as  high  authority  as 
that  which  originally  granted  them.  The  act  of  1851  do^s  not 
provide  for  the  annulling  of  certificates.  This  omission  was  in- 
tentional. The  power  of  removing  teachers  resides  in  the  trus- 
tees who  employ  them.  This  is  all  that  is  required,  to  exclude 
improper  persons  from  the  schools.  The  authority  to  aoini4  cer- 
tificates is  unnecessary  and  dangerous.  But  if  the  right  to 
annul  still  exists,  it  vests  in  the  appointing  power,  i^nd  must  be 
exercised  by  the  city  supejiutendent  and  the  inspectors  ii^  con- 
junction^ This  results,  as  a  general  rule,  when  the  power  of  re- 
moval is  not  specifici^ly  defined.  No  good  reason  can  be  shown 
why  the  inspectors,  who  act  in  granting  the  certificate,  should 
not  co-operate  in  revoking  it. 

By  the  Caurty  Edmonds,  P.  J.  The  question  involved  on 
this  motion  for  a  mandamus,  is,  whether  the  city  superintend- 
ent of  common  schools  for  the  city  and  county  of  New-York 
has  power  to  annul  a  license  granted  to  a  teacher. 

The  county  superintendents  had  that  power  originally,  and 
the  town  superintendents  have  it  now.  In  November,  1847, 
the  office  of  county  superintendent  was  abolished  in  every 
cofonty  except  New-York,  and  there  continued  to  be  in  that 
county  a  county  superintendent,  until  1851,  when  that  office 
also  was  abolished  iind  a  city  superintendent.  y[as  substituted, 
and  his  powers  and  duties  defined.  They  were  vpry  nearly  the 
same  with  those  formerly  possessed  by  the  county  superintend- 
ent. But  there  were  two  marked  alterations. '  One  was  that 
the  county  superintendent,  without  any  aid,  cou^  grant  certifi- 
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cates  to  teachers,  while  the  city  saperintendent  could  do  so  only 
after  an  examination  in  conjnnction  with  the  ward  inspectors. 
The  other  was,  that  that  part  of  the  statute  which  gave  the 
county  superintendent  the  power  to  annul  any  certificate  was 
not,  in  express  words,  enacted  in  regard  to  the  city  superintend- 
ent. So  that  the  power  to  annul  a  certificate  has  not  been 
granted,  in  terms,  to  the  city  superintendent,  as  it  was  fornir 
fsrly  to  the  county  superintendent,  and  is  now  to  the  town  super- 
intendent ;  and  it  is  claimed  only  by  necessary  implication. 

That  claim  rests  upon  two  grounds :  first,  that  like  the  appoint- 
ing power  of  the  president  of  the  United  States  the  power  of  remo- 
val is  necessarily  implied ;  and  second,  that  it  is  implied  in  the  gen- 
eral clause  of  the  statute  creating  the  office  of  city  superintend- 
ent, which  makes  it  his  duty  ^'  generally  by  all  means  in  his 
power  to  promote  sound  education,  elevate  the  character  and 
qualifications  of  teachers,  improve  the  means  of  instruction,  and 
advance  the  interests  of  the  schools  committed  to  his  charge." 

As  to  the  first  consideration,  it  will  be  enough  to  remark 
that  the  examination  of  a  teacher  and  licensing  him  can  hardly 
be  called  an  appointment  to  office.  And  as  to  the  second,  it  is 
worthy  of  -note  that  the  precise  words  of  this  general  delega- 
tion of  powers  were  in  the  act  creating  the  office  of  county 
superintendent,  and  immediately  preceded  it.  So  that  the  in- 
ference is  irresistible  that  it  was  designedly  omitted.  Whether 
thus  omitted  because  deemed  unnecessary,  as  included  in  the 
general  clause,  or  because  it  was  intended  not  to  confer  the 
power,  is  not  so  clear.  I  can  hardly  suppose  that  the  latter 
was  the  intention,  for  then,  while  the  power  of  annulling  the 
license  of  an  unworthy  teacher  is  vested  in  every  town  superin- 
tendent in  the  state,  however  small  the  town,  or  sparse  its 
population — ^and  some  of  them  have  a  population  scarcely  ex- 
ceeding one  hundred — ^that  power  would  not  exist  at  all  in  the 
city,  which  has  a  population  of  over  half  a  million ;  for  be  it 
remarked,  that  if  the  city  superintendent  has  not  the  power, 
it  is  not  possessed  in  the  city  by  any  one  of  the  officers  of 
the  common  schools,  not  even  by  implication.  On  the  other 
band,  with  this  general  clause,  it  was  quite  unnecessary  to  re- 
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peat  the  particular  enactment,  authorizing  him  to  annul  a  license, 
for  it  would  very  naturally  and  almost  necessarily  be  involyed  in 
the  en&ctment  which  makes  it  his  duty  "  by  all  means  in  his 
power  to  elevate  the  character  and  qualification  of  teachers."* 
For  my  part,  I  find  it  di£Scult  to  conceiye  what  means  he  can 
have,  after  a  license  is  once  granted,  thus  to  elevate  the  char- 
acter of  teachers,  unless  it  be  the  salutary  restraint  which  must 
flow  from  his  possessing  the  power  to  annul  the  license.  And 
that  restraint  must  be  more  serviceable  for  the  object  in  view 
than  even  to  grant  a  license  in  the  first  instance.  For  in  grants 
ing  a  license  among  a  dense  population  where  it  is  so  difficult  to 
get  at  a  true  knowledge  of  the  real  character  of  any  one,  there 
is  much  greater  liability  to  error  than  among  the  sparser  popu- 
lation of  the  interior,  and  it  would  be  lamentable  and  a  strange 
omission  in  the  law,  that  with  this  greater  liability  to  error, 
there  should  be  provided  less  means  of  correcting  it. 

Indeed,  it  seems  to  me  that  it  is  absolutely  necessary  that 
the  power  should  be  lodged  somewhere,  and  there  are  no  words 
in  the  statute  relating  to  the  city  which  confer  it  on  any  one, 
unless  these  general  words  confer  it  on  the  superintendent; 
ThQ  words  are  certainly  broad  enough  to  confer  it,  and  compre- 
hensiye  enough  to  render  any  special  enactment  unnecessary. 
A  special  enactment,  on  the  other  hand,  is  necessary  in  the 
case  of  town  superintendents,  because  in  regard  to  them  there  is 
no  such  general  clause,  nor  any  expression  from  which  the  power 
eoold  be  implied. 

I  iherefiNre  am  of  opinion  that  the  power  has  been  properly 
ezereised  by  the  city  superintendent  in  this  case,  and  the  mo- 
tion fir  a  mandamus  must  be  denied. 

[Hnr-ToRic  Qciteral  Term,  Deoember  5, 1868.  Bdnwnds,  Edwards,  MUch^ 
«B  and  Roosevelt,  Justices.  ] 
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Depeyster  &  Whitmarsh  vs.  The  Sun  Mutual  Insu* 
RANGE  Company. 

Upon  an  insurance  on  articles  included  within  the  usual  memorandum  in  a 
policy,  an  actual  destruction  in  specie  of  all  the  articles  so  insured  must 
occur,  in  order  to  entitle  the  insured  to  recover  for  a  total  loss. 

Where  the  insurance  was  uiton  hides,  and  the  greater  part  of  them  were 
destroyed  by  putrifaction,  in  consequence  of  being  damaged  by  sea-water, 
but  a  portion  remained  in  specie,  and  were  sold  in  a  port  of  necessity,  as 
damaged  hides ;  held,  that  the  insured  could  not  recover  for  a  total  loss. 
Mitchell,  J.,  dissented. 

This  was  an  action  upon  a  policy  of  insurance,  in  which  the 
plaintiffs  claimed  to  recover,  as  for  a  total  loss,  the  value  of 
certain  hides,  insured  on  a  voyage  from  Santa  Martha,  on  the 
Spanish  Main,  to  New-York.  On  the  trial  it  was  proved  that 
a  portion  of  the  hides  were  so  damaged  that  they  had  to  be 
thrown  overboard,  and  the  remainder,  being  in  a  putrifying 
condition,  were  sold  at  Havana  as  damaged  hides;  it  being 
thought  impossible  to  carry  them  to  the  end  of  the  voyage, 
though  a  small  portion  of  them  were  afterwards  dried  and  carried 
to  Boston.  It  was  urged,  on  the  part  of  the  defense,  that  as 
the  hides  were  a  memorandum  article,  unless  there  was  an 
actual  total  loss  of  all  the  cargo,  there  could  be  no  recovery  for 
a  total  loss.  The  judge  charged  the  jury  "  that  other  causes 
than  those  limited  by  the  defendants'  counsel  might  entitle  the 
plaintiffs  to  recover ;  as,  for  instance,  if  the  hides  were  in  such 
a  condition  that  no  prudent  man  would  have  taken  them  to  New-* 
York,  after  the  damage  they  had  received  before  their  arrival 
at  Havana,  and  if  the  damage  was  caused  by  the  sea-water.'' 
To  this  charge  the  defendants'  counsel  excepted.  The  jury 
found  for  the  plaintiffs,  for  a  total  loss,  and  the  defendants 
appealed  from  the  judgment. 

H.  Ketchum  and  Ogden  Hoffman^  for  the  appellants. 

Oeo,  Bowman  and  F.  B.  Cutting,  for  the  respondents. 
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tiDM OND8,  P.  J.  In  regard  to  the  plaintiffs*  right  to  recover 
is  for  a  total  loss,  the  defendants  claimed  that  the  property 
insured,  being  memorandum  articles,  there  could  be  no  total 
loss,  because  a  portion  of  it  remained  in  specie  and  was  of  some 
value  after  the  disaster.  The  judge  refused  so  to  rule,  but  on 
the  contrary  charged  that  other  causes  than  those  might  entitle 
the  plaintiffs  to  recover,  as,  for  instance,  if  the  hides  were  in 
such  a  condition  that  no  prudent  man  would  have  taken  them 
to  New- York  aftei^  the  damage  they  had  received. 

Under  this  eharge  the  jury  were  at  liberty  to  find  as  they 
did,  as  for  a  total  loss,  if  the  goods  were  so  damaged  thiit  no 
prudent  man  would  have  taken  them  to  New- York,  even  if  they 
did  all  of  them  yet  exist,  though  in.  a  damaged  state.  The  rule 
and  the  verdict  thereon  would  be  all  right  as  to  property  not 
included  in  the  memorandum,  where  H  constructive  total  loss  is 
Allowable.  But  they  are  wrong  as  to  memorandum  articles  \ 
for  there  a  recovery  for  total  loss  is  allowed  only  when  the 
property  has  actually  befen  lost  in  toto.  A  constructive  total 
loss  may  be  trhere  the  goods  are  damaged  more  than  half  thei^ 
value,  and  the  insured  abandons  to  the  insurer  the  remainder  in 
their  damaged  state.  But  the  memorandum  has  been  construed 
to  mean  a  different  loss  from  that,  and  to  signify  the  intention 
of  the  parties  not  to  compensate  for  damage,  but  only  for  an 
absolute  destruction.  In  Le  Roy  v.  Gauvemeiir,  (1  John.  Cos-. 
226,)  and  Maggrath  v;  Churchy  (1  Caines,  210,)  this  court 
had  this  matter  under  considerationj  and  decided  that  to  makd 
the  insurer  liable  there  must  be  an  actual  destruction  of  the 
articles  specified  in  the  memorandum,  and  not  merely  such  a  tech-i- 
nical  loss  of  the  article  as  would  authorize  an  abandoiiment. 
This  rule  was  sustained  in  oUr  court  of  errors  in  Wadsworth 
v.  Pacific  Ins.  Co.  (4  Wend.  83^)  and  by  this  court  in  NeUsony. 
Cdumbian.  Ins.  Co.  (8  Qdnes^  108,)  and  Saltus  v.  Ocean  Ins. 
Co.  (14  John.  145.)  In  the  case  in  3  Caines,  the  corn  insured  was 
fio  damaged  and  offensive  that  it  was  forbidden  to  be  landed, 
»nd  was  sold  as  it  lay  on  board,  for  $400.  On  the  trial  the 
judge  chaf  ged  that  if  the  com  was  of  no  value  as  nuiriment  to 
man,  it  made  the  loss  lotal ;  but  if  the  vessel  could  have  been 
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repaired  and  reached  her  destin&tioD,  the  loss  woald  have  beea 
a  general  average  only.  This  coart  held  the  charge  wrong,  and 
they  said,  so  long  as  the  com  physically  existed  there  could  nxA 
be  a  total  loss.  Though  good  for  nothing,  the  assured  were  not 
liable,  being  protected  by  the  clause  in  the  memorandum.  This 
seems  to  be  now  the  well  established  rule  in  this  country.  In 
the  case  in  4  Wendell  it  was  established  by  our  court  of  last 
resort,  where  the  difference  between  it  and  the  English  rule  was 
considered  and  the  American  rule  adopted.  So  also  it  has  been 
adopted  in  the  United  States  courts,  (Brays  y.  Chesapeake 
tns.  Co,^  7  Cranch,  417 ;  Moreau  v.  United  States  Ins.  Co., 
1  Wheats  219,)  and  has  been  reiterated  in  this  court  as  late  as 
1841,  in  Bryan  v.  New-  York  Ins.  Co.,  (25  Wendy  617.)  There 
the  article  insured  was  corn,  damaged  by  the  stranding  of  the 
ship^  and  a  few  barrels  of  it  only  recovered,  and  the  court  say 
that  a  total  loss  is  only  when  the  article  is  specifically  and 
physically  destroyed. 

The  English  rule  is  otherwise,  and  it  is  that  which  has  been 
referred  to  by  the  plaintiffs'  counsel  in  Hour  v.  Salvador^ 
(8  Bing.  N.  C.  266.)  There  it  was  held,  the  insurance  being  on 
hides  as  memorandum  articles,  that  a  portion  of  them  being 
entirely  destroyed,  it  was  competent  to  recover  as  for  a  total 
loss,  pro  tanto.  The  contrary  of  that,  however,  has  been  held 
in  this  country,  in  the  cases  already  cited  in  this  court  and  in 
the  United  States  supreme  court.  Dys&n  v.  Rowcrofty  (3  B.  ^  P. 
475,)  and  Burnet  v.  Kensington^  (7  T.  R.  222,)  are  referred 
to  in  the  American  cases  as  laying  down  the  opposite  rule,  and 
from  which  our  courts  iDzpress  their  dissent. 

In  the  case  now  under  consideration,  a  portion  of  the  memo- 
randum articles  were  not  destroyed ;  they  were  damaged  merely, 
and  were  sold  in  a  damaged  state  for  over  $1400.  That  was, 
it  is  true,  but  a  small  portion  of  the  property  insured ;  and  if  it 
had  not  beien  included  in  the  memorandum,  an  abandonment  and 
a  claim  for  a  total  loss  would  have  been  justified.  But  being 
in  the  memorandum  and  not  being  all  destroyed,  but  some  of  it 
damaged  merely,  it  is  not  such  a  destruction  of  it  as  to  cause 
a  total  loss. 
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Hie  instnictionfl  to  the  jury  were  therefore  Tfrong ;  for  they 
permitted  the  jury  to  find  the  fall  amount  claimed,  when  the 
loss  was  merely  a  technical  and  not  an  actual  total  loss ;  in 
other  words,  allowed  the  plaintiffs  to  recover  the  same  as  if  the 
memorandum  had  had  no  existence  whatever. 

There  must  therefore  be  a  new  trial,  with  costs  to  abide  the 
event 

Edwards,  J.,  concurred. 

MrrcHELL,  J.,  dissented. 

New  trial  granted. 

[New- York  Obreral  Tbrm«  December  5,  1853.  BdmondSt  Edwards  and 
MUcheU,  Jnatices.] 
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Lewis  Curtis,  John  L.  Graham  and  Richard  M.  Blatch- 
FORD,  trustees,  vs.  David,  Leavitt,  receiver  of  the  North 
American  Trust  and  Banking  Company,  John  Horslet 
Palmer,  James  Mackillop  and  Thomas  Dent. 

David  Leavitt,  receiver  of  the  North  American  Trust  and 
Banking  Company,  vs.  Richard  M.  Blatchpord,  Lewis 
Curtis  and  John  L.  Graham,  John  Horslet  Palmer, 
James  Mackillop,  and  Thomas  Dent,  and  others. 

Joint  stock  aasociatioiw,  formed  by  artidcfl  of  copartnership,  entered  into  and 
registered  according:  to  the  free  banking  law,  although  possessed,  like  other 
partnerships,  of  certain  corporate  attributes,  are  not  corporations  within  th^ 
meaning  of  that  provision  of  the  late  constitution  of  the  state  which  prohibited 
the  legislature  fipom  "  creating  any  body  politic  or  corporate*'  without  a  two- 
thirds  vote  in  each  particular  case. 

Although  legislative  enactments  of  an  ordinary  remedial  or  directory  character, 
in  reference  to  corporations,  as  such,  may,  perhaps,  be  applicable  to  such  asso- 
ciations, yet  provisions  creating  misdemeanors  and  imposing  penalties  and  fbr^ 
ftitures,  cannot  be  so  extended  by  implication,  without  violating  a  Ihndamental 
rule  In  the  interpretation  of  statutes^  and  idrtHally  (enacting  an  ex  post  facU 
llW  by  JiidiciU  legistatioit 
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TheactofMay,  1840,  {Lawsof  1S40,  elu  868,)  which  extended om of ftbepra- 
TioQS  penal  i^gnlations  for  the  goTerament  of  moneyed  corporations  to  tin  free 
banks  making  it  a  misdemeanor  for  them  to  iasne  bills  or  notes  on  time  or 
interest,  was  in  efiect  a  legislatiTo  assertion,  binding  on  the  Jndidaiy,  that  sodi 
regulations  did  not  previously  apply,  and  that  none,  except  the  particnlar  one 
so  exprossly  selected  should  thereafter  apply,  to  the  ttee  banks.  And  tlie  ivhole 
series  of  subsequent  enactments  is  in  conformity  with  this  exposiUoo. 

the  North  An&rican  Trust  and  Banking  Company  had  power  to  borrow  moo^ 
to  the  extent  of  its  actual  and  lawflQly  authorized  c^)ital,  as  a  neoessary  ind^ 
dent  of  banking,  and  as  resulting,  by  necessary  implication,  from  the  expiesi 
power,  unrestricted,  to  receive  deposits,  to  sell  exchange,  to  buy  gold  and  siher 
coin,  and  to  issue  and  redeem  a  chxiulating  medium,  payable  on  demand,  whDs 
the  Amds  specially  appropriated  for  its  security  were  by  laW  placed  b^eod  the 
control  of  the  institution  issuing  it 

Accordingly  held,  that  the  bonds  and  other  obligations  of  the  company,  gtren  u 
evidence  of  such  loans,  and  the  tfust  mortgages  collateral  to  them,  Qnlesi  oth- 
erwise impeached,  were  valid  instruments. 

Xhe  statute  of  1880,  (1  B.  S.  691,)  prohibiting  corporations  when  insohrant  or  in 
contemplation  of  insolvency,  from  making  assignments,  with  th6  intent  oC  giv-' 
ing  preferences  to  particular  creditors,  and  declaring  every  violation  of  such 
p^hlbition  to  be  a  misdemeanor,  has  no  application  to  the  North  Americui 
Trust  and  Banking  Company,  nor  to  tlie  deeds  of  trust  executed  faj  it  to 
Blatchfbrd  and  others. 

thai  association  was  noi  insolvent  at  the  time  it  teecuted  the  deeds  of  trust  or 
mortgages  to  Blatchfi^rd  and  others,  called  the  MiUion  and  I^Krst  Half  MQHom 
TYiuis;  nor  did  it  make  those  assignments  in  Contemplation  of  InsolveDcy. 
And  the  trust  deeds  were  not  executed  with  the  intetit  of  creating  aprefeareoce, 
but  to  obtain  frirther  indulgence  and  larger  advances,  and  to  enable  the  oom- 
pany  by  cash  means  to  pay  all  its  debts,  and  to  transact  a  business  more  profit^ 
able  to  its  stockholders. 

tPho  statute  which  declares  that  conveyances  and  assignments  of  personal  prop- 
erty "  made  in  trust  for  the  use  of  the  person  making  the  same,'*  shall  be  void 
as  against  creditors,  haft  no  application  to  trust  miortgages  made  bonajide  to 
raise  money  to  pay  creditors.  And  this  although  the  surplus,  after  satiaQfing 
the  mortgage  debts  is,  lyy  way  of  resultmg  trust,  or  by  express  stipoIatioD,  to 
be  for  the  use  of  the  mortgagor. 

the  provision  in  the  same  statute,  declaring  that  eveiy  assignment  of  "  goods 
and  chattels,"  by  way  of  mortgage,  unless  accompanied  by  an  immediate  de- 
livery, and  followed  by  "  an  actual  and  continued  change  of  possessioQ  of  the 
things  mortgaged  or  assigned,"  shall  be  presumed  to  be  fraudulent,  applies 
only  to  goods  and  other  things  of  which  possession  can  properly  be  predicated^ 
and  not  to  what  the  law  denominates  iMngs  in  action,  as  contradistinguished 
from  things  in  possession. 

the  deeds  of  trust,  or  mortgages,  executed  by  fhb  North  American  Trust  and 
Banking  Company  to  Blatchford  and  others,  called  the  Jlfil^Km  OM^  J^^ 
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""  MSUon  lYusti  were  not  made  with  the  intent  to  delay,  hinder,  or  defhmd 

5;:  crediton. 

E!'^  No  iKMid  of  directora,  nOT  any  boaM  anatogons  to  a  hoard  of  directoTB,  being  1^ 

r :  qxdred  by  law  for  the  fl^ee  banks,  the  provisions  of  the  rerised  statutes  fin'bid- 

IX  ding  the  making  of  certain  transfers  by  any  moneyed  corporation  without  tha 

Ki  aanetion  of  a  previous  resolution  of  its  board  of  directors  or  managers,  is 

a  ina|yplicable  to  a  hank  organized  under  the  general  banking  law. 

r^  Ue  trust  mortgages,  or  deeds  of  trust,  above  mentioned,  were  sufficiently  sano- 

«r  tkoed  or  ratified  by  the  association,  or  by  the  persons  whom  the  association  ap- 

[.  pointed  or  aUowed  to  have  the  direction  and  management  of  its  affiiirs,  if  any 

ie  ratification  was  necessary. 

^  The  bonds  issued  upon,  and  secured  by,  the  trust  mortgages,  of  the  North  Ameri- 

11  can  Trust  and  Banking  Company  were  sufficiently  sealed,  although  the  seal  of  the 

association  was  not  impressed  on  wax  or  wafer,  but  stamped  into  the  texture  of 

the  paper.    At  aU  events  they  were  not  *'  bills  or  notes,"  within  either  the  btr 

■^  ter  or  Uie  meaning  of  the  act  of  1840. 

The  true  construction  of  the  act  of  1840  is  that  the  "  issue  and  circulation'' 
thereby  intended  to  be  prohibited,  was  that  of  bank  notes  proper ;  or  of  notes 
which  were  likely  to  enter  into,  and  being  on  time  or  interest,  to  afiect  u\}uriously 
the  circuhitang  medium  of  tho  state.  Notes,  therefore,  to  come  within  the  pro- 
hibition, must  not  only  be  on  time  or  interest,  but  in  the  similitude  of  bank 
notes,  or  adapted  for  circulation  as  money, 
Certificates  of  deposit  issued  by  a  bank  in  the  city  of  New-Tork,  payable  with  in- 
terest in  Philadelphia,  are  not "  bills  or  notes  issued,  or  put  into  circulation," 
within  the  meaning  of  the  act  of  1840 ;  not  being  issued  as  money,  nor  adapt- 
ed to  drculate  as  money,  m  this  state  or  elsewhere. 
Bonds  issued  in  this  state,  payable  in  England,  and  in  English  coin,  are  not  usu- 

rioos,  thonifh  sold  under  parin  England. 
Where  a  party  pays  the  debt  of  another,  at  his  request,  although  the  debt  be  void 
tx  usury  or  any  like  cause,  it  is  no  defbnse  against  the  claim  of  the  party 
making  the  advance,  to  be  reAmded. 
A  kan  made  in  good  fiiith  to  a  banking  association  of  this  state,  "bj  banks  in  an- 
other state,  on  suspended  bank  notes,  returnable  by  tadt  understanding,  in  the 
Bke  cmrency,  although  the  bonower  mimediately  sells  the  notes,  fbr  spede,  at 
a  diaoounty  is  not  usurious;  and  the  lender  has  a  valid  chum  fbr  repayment  i)i 
aimilar  notes  or  their  equivalent  in  specie. 
Ho  receiver  of  any  onporation,  or  of  any  fiee  banking  association,  sbioe  the  tfct 
of  1860,  {Lam9  of  1860,  ek.  172,)  can  plead,  or  set  up,  or  prove,  or  hi  any  man- 
ner inteipoae  the  deibnse  of  usury.    And  the  act,  being  in  the  nature  of  a 
repeal  of  penalties  and  fbrtbituies,  and  contidning  no  reservaticm,  express  or  im- 
plied, operates  as  well  on  existbg  as  on  subsequent  suits;  extinguishing  not 
only  the  right  of  pleading  such  defeose  thereafter,  but  of  urging  or  maintaining 
the  plea,  although  previously  put  in,  if  not  already  allowed  and  established. 
The  geneial  banking  law,  in  its  provisicms  fbr  the  deposit,  fh>m  time  to  time,  with 
the  con^droUer,  of  state  sto^  to  an  nnHmitffd  amount,  assumes  and  therefom 
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in  legal  intendment  dedarefttluit  the  asaodations  to  be  Ibnned  ttndcr  it  and  i^cb 
were  to  make  each  deposits,  liad  authority  to  acquire  and  hold  such  stociu,  in 
the  same  manner,  and  for  the  like  purpose,  as  other  individuals  canrying  od 
business  as  private  bankers. 
Foreign  creditors,  having  no  knowledge  in  feet,  am  not  chargeable  with  any 
knowledge  in  law,  that  moneys  advanced  by  them  for  a  banking  aasodatloD  in 
this  state,  although  used  in  part  in  payment  for  pubMe  stodcs,  were  ao  naod  in 
contravention  of  any  statutory  prohibition,  if  such  there  be,  existing  in  the 
state  of  New-ToriE ;  especially  if  the  alleged  prohibition  be  the  result,  not  of  ex- 
press language,  but  of  Judicial  interpretation,  and  would,  if  aiq[klied,  involve  a 
penalty,  or  a  forfeiture  of  the  debt 

In  EaviTY.  These  causes,  which  were  an  original,  and  a 
<jro88-suit,  were  commenced  in  the  late  court  of  chancery,  before 
the  chancellor,  and  were  transferred  to  this  court  by  the  opera- 
tion of  the  new  constitution  and  the  judiciary  act.  They  were 
brought  to  a  hearing,  upon  pleadings  and  proofs,  at  the  general 
terms  of  this  court,  held  in  the  city  of  New- York,  in  October 
and  December,  1852.  The  nature  and  objects  of  the  original 
and  cross-bill,  the  facts  established  by  the  evidence,  and  the  legal 
questions  arising  thereon,  sufficiently  appear  from  the  following 
opinions,  delivered  by  all  the  members  of  the  court  before  whom 
the  causes  were  argued. 

William  Oiirtis  NnyeSj  WUliam  Kent,  Benjaffdn  F.  Bui- 
ler  and  Charles  O^Qmar,  for  Curtis  and  others,  tmsteeSy 
Palmer,  Mackillop,  Dent  &  Co.,  the  Philadelphia  banks  and 
other  bondholders. 

A.  C.  Bradley,  Edward  Safndford  and  Greene  C.  Bromseny 

for  David  Leavitt,  receiver.  ^ 

Frederick  S.  Tcdlmadge^  for  the  defendant  Wm.  O.  Wood. 

BoosEVELT,  J.  The  North  American  Trust  and  Banking 
Company,  although  possessed  of  several  millions  in  bonds  and 
mortgages,  having  socm  after  its  formation  become  embarrassed 
far  want  of  sufficient  cash  capital,  resorted  to  yarions  ezpediento 
— some,  at  least,  of  a  questionable  charaioter — ^to  obtain  rriief 
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These  embarrassments,  notwithstanding,  became  more  and  more 
aggravated,  until  they  ended  finally  in  the  dissolution  of  the 
ecftnpany,  and  the  appointment  of  Mr.  Leavitt  as  receiver  to 
wind  up  its  affa|rs.  The  receiver  so  appointed,  representing  the 
interest  of  both  creditors  and  stockholders,  deemed  it  his  duty 
to  deny  the  validity  of  a  great  number  of  the  previous  acts  of 
the  company,  or  rather,  as  he  says,  of  the  officers  of  the  company, 
done  in  the  company's  name ;  and  thus  compelled,  or  induced, 
the  parties  claiming  the  benefit  of  those  acts  to  file  a  bill  to 
establish  and  give  efiect  to  their  alleged  rights.  To  this  bill, 
Mr.  Leavitt  not  only  put  in  a  defensive  answer,  but  met  it  also 
by  a  cross-bill,  on  his  own  part,  praying  that  the  several  bonds, 
notes,  assignments  and  certificates  of  deposit  complained  of  by 
him,  might  be  declared  illegal  and  void,  and  be  delivered  up  to 
be  canceled,  and  for  an  injunction  and  account.  The  magnitude 
of  the  amount  in  controversy,  represented  to  be  about  two  mill- 
ions of  dollars,  and  the  number  and  difficulty  of  the  questions 
involved  in  it,  and  to  be  extracted  from  six  printed  volumes  of 
more  than  twenty-five  thousand  folios  of  pleadings  and  evidence, 
indicate,  in  some  degree,  the  labor  imposed  both  on  court  and 
^counsel,  and  the  impossibility  of  a  literal  compliance  with  the 
requi^tion  of  the  code,  which  directs  decisions  to  be  rendered 
'^within  twenty  days  after  the  court  at  which  the  trial  took 
place." 

The  primary  object  of  the  receiver's  bill  is  to  invalidate  the 
two  mortgages — ^for  that  I  conceive  to  be  the  true  character  of 
those  instruments — executed  by  the  company  to  Blatchford  and 
others,  as  trustees,  and  designated  in  the  case  as  The  Million 
and  First  Half  Million  Trusts.  Various  grounds  of  invalidity 
are  urged  as  well  against  the  trust  mortgages  as  against  the 
bonds  referred  to  in,  and  which,  it  is  presumed,  have  little  value 
without,  them.  Among  the  objections  most  relied  on  are  alleged 
violations  of  the  statute  of  frauds ;  of  the  statute  of  usury ;  of 
the  statute  regulating  corporations ;  of  the  statute  authorizing 
the  formation  of  banking  associations  or  free  banks  ;  and  of  the 
statute  prohibiting  the  issue  by  the  free  banks  of  bills  or  m>pe$ 
on  time  or  interest. 
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The  statute  of  frauds  (2  R.  S.  137)  declares  that  every  assign- 
ment given  "  with  the  intent  to  delay,  hinder  or  defraud  credi- 
tors," shall,  as  against  the  persons  so  delayed^  hindered  or 
defrauded,  "  be  void."  And  one  of  the  forms  of  this  species  of 
fraud,  specifically  prohibited,  is  that  of  assignments  made  in 
trust  "for  the  use"  (as  the  statute  expresses  it)  "of  the  person 
making  the  same."  {Id.  p.  135.)  In  the  latter  case,  the  act 
itself,  being  on  its  face  fraudulent,  is  made  (for  the  purpose  only 
of  avoiding  it)  conclusive  evidence  in  law  of  fraudulent  intent 
In  all  other  cases  the  question  of  fraudulent  intent  is  declared  to 
be  "  a  question  of  fact  and  not  of  law,"  to  be  submitted,  of  course, 
to  the  jury,  if  there  be  one ;  and  if  none,  as  in  the  present  case, 
to  the  court  acting  as  a  jury,  and  as  a  jury  taking  all  the  attend- 
ant circumstances  into  consideration.  {Smith  v.  Acker,  in  the 
court  of  errors,  23  Wend,  653,  a9id  Butler  v.  Van  Wyck,  in 
the  supreme  court,  1  Hill,  438.)  And  further,  to  show  the  kind 
of  fraud  contemplated  by  the  law  in  these  latter  provisions,  it  is 
enacted  that  every  person  who  shall  be  a  party  to  such  fraudu- 
lent assignments  or  securities,  made  with  intent  to  delay,  hinder 
or  defraud  creditors  or  others,  or  shall  knowingly  avail  himself 
of  them  as  if  made  in  good  faith,  "  shall,  upon  conviction,  be  ad- 
judged guilty  of  a  misdemeanor,"  punishable  by  fine  aad  im- 
prisonment.   (2  R.  S.  135, 137,  690.) 

The  two  chief  matters  in  controversy  in  respect  to  this  ques- 
tion of  fraud,  are  the  million  and  first  half  million  trust  mort- 
gages, (for  that,  as  already  observed,  I  consider  to  be  the  true 
character  of  the  assignments,)  executed  by  the  company  in  the 
early  part  of  the  year  1840,  and  bearing  date  on  the  1st  Febru- 
ary of  that  year,  and  the  bonds,  fifteen  hundred  in  number,  each 
for  £250  sterling,  payable  in  London,  executed  simultaneously 
with,  and  purporting  to  be  secured  by,  the  mortgages  respect- 
ively. These  securities — and  the  fact,  it  seems  to  me.  is  of  con- 
trolling importance — as  alleged  on  one  side,  and  conceded  on  the 
other,  were  created  by  the  company,  for  the  purpose  of  "  raising 
a  temporary  cash  capital."  Instead  of  making  1500  separate 
mortgages  for  each  separate  bond — a  plan  which,  if  not  entirely 
impracticable,  would  have  been  intolerably  troublesome  and  ex- 
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pensive — a  resort  was  had  to  the  common  expedient,  common 
especially  with  railroad  companies,  of  one  or  two  mortgages,  ex- 
ecuted to  trustees,  for  the  equal  benefit  of  all  the  bondholders, 
who  should  jfrom  time  to  time  see  fit  so  to  invest  their  money,  ac* 
cording  to  their  respective  interests.  And  the  question  is,  are 
such  mortgages,  in  all  cases,  fraudulent  in  law  and  void ;  or  were 
the  two,  in  this  particular  case,  made  with  an  actual  intent  to 
defiraud?  The  tens  of  millions  of  railroad  bonds  in  which  so 
large  a  portion  of  the  funds  of  all  classes  and  charitable  institu- 
tions are  invested,  it  is  a  matter  of  public  notoriety,  are  secured 
precisely  in  this  manner ;  and  the  consequences,  therefore,  of  an 
adverse  decision,  demand  for  the  question  the  gravest  oonsiderar 
tion.  In  1838,  the  Merchants'  Exchange  Company,  as  appears 
by  the  report  of  the  case  in  the  court  of  appeals,  raised  $400,000, 
to  complete  their  building,  by  the  creation  of  400  bonds  in  the 
name  of  James  G.  King,  as  obligee,  secured  by  a  deed  (by  way 
of  mortgage)  to  the  same  person,  of  their  ground  and  premises, 
in  trust  as  security  for  the  holders  from  time  to  time  of  the  bcmds 
00  created ;  authorizing  him  to  take  possession  and  receive  the 
rent  of  the  premises,  with  a  proviso,  nevertheless,  that  if  the 
company  paid  the  bonds  which  had  been  or  might  be  "  negotiated 
or  put  in  circulation,"  the  grant  was  to  cease  and  become  void. 
The  bonds  not  being  paid,  King  claiming  in  virtue  of  the  deed 
or  assignment  to  be  a  mortgagee  in  possession,  filed  his  bill  for  a 
foreclosure  and  sale ;  and  in  December,  1851,  the  court  of  appeab 
made  a  decree  accordingly.  (1  Seldeti,  547.)  Although  in  the 
form  of  a  trust  deed,  the  instrument  in  that  case  was  held  to  be 
a  mortgage,  and  a  valid  mortgage,  for  the  benefit  of  the  holders 
of  the  bonds  "  negotiated"  upon  the  strength  of  it  The  same 
court,  a  year  before,  in  the  case  of  LeUck  v.  Ilollister,  (4  Comsi. 
211,)hadaffirmedthevalidity  of  an  assignment  oi9,ehose  in  action^ 
to  three  trustees,  in  iriLst  to  be  "  applied  in  paying  the  indebted- 
ness to  each  of  the  above  assignees,  (they  were  several  and  not 
joint  creditors,)  in  equal  proportion  to  the  amount  of  their  respec- 
tive demands  against  me,  and  the  balance  to  me."  It  is  manifest 
that  the  three  assignees,  in  the  case  cited,  were  as  much  trustees 
lor  their  separate  claims,  as  if  any  other  three  persons  had  been 
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selected,  and  that  the  instrument  if  a  mortgage  in  the  one  form, 
would  have  been  equally  so  in  the  other.  These  two  authorities,  it 
seems  to  me,  (and  they  are  the  highest  and  latest  on  the  subject,) 
if  binding,  conclusively  establish  the  proposition  that  the  two  trust 
deeds  or  assignments  in  question  were  mortgages,  and  that  a 
valid  transfer  by  way  of  mortgage  in  that  form  may  be  made  to 
trustees,  whether  of  real  or  of  personal  estate,  and  that  a  pro- 
vision, whether  expressed  or  implied,  contained  in  it.  and  which 
is  incident  to  all  mortgages,  directing  tho  payment  of  the  sur- 
plus, if  any,  to  the  mortgagor,  is  not  a  trust  made  for  the  use  of 
the  mortgagor  within  the  meaning  of  the  statute,  and  does  not 
ayoid  or  in  any  manner  vitiate  the  transaction.  It  would  seem 
to  be  obvious,  independently  of  authority,  that  instruments,  exe- 
cuted bona  fide  for  the  purpose  of  "  raising'^  money,  do  not  come 
within  the  principle  of  assignments  made  "  in  trust  for  the  use 
of  the  person  making  the  same,"  or  made  by  an  insolvent  debtor 
to  give  preferences  to  particular  existing  creditors,  or  to  secure 
dishonest  advantages  to  himself. 

Where,  as  observed  by  Mr.  Justice  Edmonds  in  the  court  of 
appeals,  in  the  late  case  of  Nicholson  v.  Leavitt,  the  hindrance 
and  delay  (of  the  general  creditors)  is  the  necessary  conse- 
quence of  an  act,  otherwise  lawful  of  itself,  that  circumstance 
will  not  vitiate  the  deed ;  but  when  the  intent  ancl  object  are  to 
hinder  and  delay  the  final  payment,  the  deed  framed  with  that 
view  will  be  void.  "  The  legislature,"  says  Mr.  Justice  Gardiner 
in  the  same  case,  '^have  conferred  upon  the  debtor  the  right  to  cre- 
ate a  trust  of  his  property  for  certain  purposes.  He  may  also 
prefer  one  creditor  to  another.  Of  course,  the  delay  necessarily 
resulting  from  a  fair  exercise  of  these  rights  is  not  prohibited  by 
any  statute."  "  Where  it  becomes  tho  principal  motive,"  the  case 
is  different.  No  such  motive  or  intent  is  imputed  to  the  Palmers 
or  to  the  company,  eitcept  as  it  is  to  be  inferred  from  the  in- 
struments themselves ;  and  any  such  inference,  it  appears  to 
me,  is  clearly  rebutted  by  the  obvious  scope  of  the  instruments, 
the  circumstances  of  the  transaction,  and  the  whole  history  of 
the  case.  The  fraud,  if  any,  was  not  by,  but  upon  the  Palmers ; 
and  the  preference,  if  that  were  a  circumstance  to  be  considered, 
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instead  of  being  one  of  benefit,  was  a  preference  of  burthen. 
It  shoald  be  borne  in  mind,  besides,  that  these  instruments, 
while  they  created  liens  upon,  unlike  the  assignments  so  often 
and  justly  condemned,  brought  corresponding  accessions  to,  the 
assets  of  the  company,  and  corresponding  means  for  paying,  in- 
stead of  defrauding,  the  creditors.  To  characterize  the  act  of 
the  Palmers,  in  seeking  to  avail  themselves  of  such  securities 
to  repay  the  moneys  advanced  directly  or  indirectly  upon  the 
faith  of  them,  as  a  misdemeanor,  deserving  of  fine  and  imprison- 
ment as  well  as  the  loss  of  their  debt,  or  even  as  a  fraud  in  any 
degree  or  in  any  sense,  shocks  the  commonest  notions  of  right 
and  wrong.  "  No  one" — ^I  use  the  strong  language  again  of  Mr. 
Justice  Gardiner — "  no  one  would  imagine,  in  the  instance  sup- 
posed, that  the  debtor  and  the  fortunate  creditor,  one,  or  both, 
were  liable  in  a  penal  action  for  fraud."  There  being  no  moral 
fraud  then  in  the  case,  no  fraud  recognized  or  even  suggested  as 
such  by  the  general  conscience  of  mankind,  the  Palmers  are  not 
responsible,  even  if  thejict  were  prohibited  by  a  special  statute  of 
this  state.  If  citizens  of  another  state  of  the  union — and  so  the 
court  of  appeals  have  just  decided  in  the  case  of  the  Merchant^ 
Bank  v.  Spalding — are  not  chargeable  with  a  knowledge  of  our 
laws,  of  course  the  Subjects  of  a  distant,  uncotinected,  trans- 
atlantic government  are  not. 

Agaib,  it  is  objected,  that  the  company  had  ho  authority  to 
issue  bills  or  notes  on  time  ;  that  the  instruments;  called  bonds, 
which  the  assignments  were  made  to  secure,  being  merely  stamp- 
ed, and  not  impressed  on  wax  or  wafer,  were  not  sealed  instru- 
ments within  the  meaning  of  the  law,  but  post  bills  or  notes, 
and  therefore  unlawful ;  and  that  as  a  consequence,  the  assign- 
ments collateral  to  them  are,  on  that  ground,  null  and  void. 
The  statute  of  May,  1840,  which  went  into  operation  on  the  3d 
of  June  in  that  year,  prohibited  every  "  banking  association" 
from  issuing  or  putting  in  circulation,  "  any  bill  or  note  of  said 
association,  unless  made  payable  on  demand  and  without  inter- 
est f  and  subjected  the  oflBcer  or  member  violating  the  law  to 
the  charge  of  misdemeanor  and  to  fine  and  imprisonment.  Ne- 
gotiable securities,  it  is  conceded,  and  not  sealed  instruments, 
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are  the  subject  of  the  prohibition.  Now,  the  bonds  in  queBtioiii 
in  form  at  least,  have  not  the  slightest  resemblance  to  bank 
notes  of  this  state.  They  commence,  like  all  other  bonds,  with 
the  technical  introduction,  ^'  Enow  all  men  by  these  presents," 
and  like  other  bonds,  end  with  the  equally  technical  concluaian, 
'^  In  witness  whereof,  the  said  North  American  Trust  and  Bank* 
ing  Company  have  caused  this  bond  to  be  attested  in  their  be- 
half by  their  president  and  cashier,  and  their  seal  to  be  there- 
U7ito  affixed,  this  first  day  of  February,  in  the  year  of  our  Lord 
one  thousand  eight  hundred  and  forty."  They  are,  besidesi 
very  long  and  special  instruments,  with  fourteen  coupons  at- 
tached to  each,  and  the  whole  contents,  both  capital  and  coupons, 
made  payable,  not  in  the  United  States,  or  in  the  currency  of 
the  United  States,  but  in  sterling  powids,  and  at  the  banking 
house  of  Palmers,  Mackillop,  Dent  &  Co.,  Londouy  and  they 
purport,  not  only  in  words,  to  be  sealed,  but  bear  on  their  face 
an  impression  stamped  like  a  seal  into  the  very  texture  of  the 
paper,  which,  in  this  instance  at  least,  whatever  it  may  be  ordi- 
narily, is,  as  is  obvious  from  inspection,  a  "  tenacious  substance," 
as  susceptible  of  impression  as  either  wafer  or  wax,  or  as  clay, 
iron  or  silver,  appended  to  the  instrument. 

We  consider  these  bonds,  therefore,  as  sealed  instruments. 
At  all  events,  it  being  perfectly  incontrovertible  that  they  were 
so  intended,  and  that  the  omission,  if  it  be  one,  of  wax  and  wa- 
fer, was  a  mere  oversight,  the  defect,  as  in  the  case  of  the  in- 
denture not  indented,  can  now  be  supplied  by  the  application 
by  the  court  of  a  small  quantity  of  wax,  or  according  to  the 
established  rule  in  equity,  by  treating  that  as  already  done, 
which  it  is  so  manifest  was  intended,  and  if  necessary,  in  justice 
and  fair  dealing,  ought  to  be  done.  The  whole  discussion  on 
this  point,  every  sensible  man  must  admit,  were  it  not  for  some 
unfortunate  dicta  in  the  books,  would  look  very  much  like  child- 
ish trifling.  Independently,  however,  of  what  we  consider  the 
conclusive  answer,  already  given  to  the  objection,  the  paper  in 
question  does  not,  in  our  judgment,  come  at  all  within  the  spirit 
or  scope  of  the  prohibition.  The  evil  intended  to  be  remedied 
by  the  legislature  was  the  adulteration  of  the  practical,  if  not 
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legal,  earrency  of  the  state.  Is  it  to  be  believed  that  these  pro- 
lix, special,  technical  documents,  for  more  than  a  thousand  dol- 
lars in  value  each,  payable  in  seven  years,  in  sterling  pounds 
at  a  merchant's  counting  house  in  London,  with  a  long  tail  of 
interest  coupons  attached,  transmitted  immediately  to  England, 
and  intended  so  to  be,  were  likely  to  be  imposed  upon,  or  re- 
ceived by,  or  circulated  among,  the  people  of  New- York,  as 
money  or  currency ;  or,  on  the  other  hand,  that  the  legislature 
of  this  enlightened  state,  distrusting  the  vigilance  of  the  Sritish 
parliament,  in  the  spirit  of  a  universal  philanthropy,  intended, 
by  the  act  of  1840,  to  guard  the  circulating  medium  of  the 
British  nation  from  an  unsafe  infusion  of  American  credits? 
I  am  aware  that  in  the  case  of  LeavUt  v.  Palmer^  (3  Comst 
19,)  a  case  of  a  mere  unequivocal  promissory  note,  adapted  to 
pass  from  hand  to  hand,  it  was  hold  that,  although  for  nearly 
$5000  in  value,  and  payable  in  England,  and  in  sterling 
money,  the  security  was  void,  on  account  of  its  not  having  been 
made  payable  on  demand,  and  without  interest.  The  distinc- 
tion, however,  which  to  my  mind  appears  so  decisive,  aad  which 
the  court  above,  I  am  persuaded,  will,  on  reconsideration,  re* 
gard  as  entitled  to  some  weight,  arising  from  the  magnitude 
of  the  note,  and  the  material  and  place  of  payment,  although 
presented  by  the  counsel  in  the  argument,  was  not,  judging  from 
the  report,  at  all  adverted  to  by  the  court.  It  seems  to  have 
escaped  attention  that  such  instruments,  when  drawn  in  one 
country,  and  payable  in,  and  in  the  coin  of,  another,  are  in 
effect  bills  of  exchange,  drawn  by  the  makers  on  and  accepted 
by  themselves,  directing  the  transfer  by  their  foreign  agents 
of  so  many  pounds  or  francs,  or  other  foreign  coins,  to  whoever 
may  present  the  order  in  a  foreign  country ;  and  that  associ- 
ations organised  under  the  general  banking  law  are  expressly 
authorized  by  that  law  to  sell  foreign  coins,  and  also  to  sell, 
and,  of  course,  to  draw,  under  the  name  of  bills  of  exchange, 
precisely  siich  instruments,  as  above  described,  for  evidencing 
the  tatnsfer.  What  is  the  sale  of  a  foreign  bill,  or  of  a  certifi- 
cate payable  in  foreign  coin,  in  a  foreign  country,  but  the  sale 
of  so  much  bullion  in  a  foreign  country  ?    The  mere  paper  on 
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which  the  order  is  written  is  not  the  subject  of  purchase,  but 
the  commodity  mentioned  in  it ;  the  paper  is  worthless,  it  is  the 
pounds  alone  that  constitute  value.  Written  out  at  large, 
the  transaction  would  simply  read,  "for  five  thousand  dollars, 
(or  any  other  price  agreed  upon,)  I  sell  you  one  thousand  gold 
sovereigns,  deliverable  on  a  certain  future  day  in  London  on 
presentation  and  surrender  of  this  order ;  and  I  promise  &ith- 
fully  that  the  article  shall  be  punctually  delivered  according  to 
the  terms  of  the  sale."  Such  a  sale  and  engagement,  the  North 
American  Trust  and  Banking  Company,  it  seems  to  me,  were 
clearly  authorized  to  make  and  enter  into,  under  the  power 
"  to  sell  foreign  coins ;"  and,  as  already  observed,  to  give  the 
proper  written  evidence  of  the  act,  undejp  the  power  "  to  sell 
bills  of  exchange."  These  two  powers,  expressly  and  delib- 
erately granted  in  1838,  and  in  regard  to  which  no  complaints 
existed,  it  can  hardly  be  said,  were  intended  to  be  taken  away 
by  the  vague  terms  of  the  act  of  1840.  Indeed,  so  immediate 
was  the  alarm  and  surprise  created  by  the  first  judicial  inti- 
mation in  that  direction,  that  the  legislature  in  1850  were 
called  upon  to  pass,  and  did  actually  adopt,  an  explanatory 
amendment,  declaring  "  bills  of  exchange  on  foreign  countries," 
payable  at  the  customary  usance  or  within  ninety  days  sight, 
to  be  excepted  from  the  prohibition.  And  yet,  if  the  interpre- 
tation suggested  in  the  case  referred  to,  were  correct,  the  sale 
of  even  such  bills  was  previously  a  misdemeanor.  So  ex- 
pounded and  enforced,  the  act  might  justly  be  designated — as 
it  was — a  legislative  trap  to  catch  the  unwary.  True,  the  act 
as  it  stood  in  1840,  declared  as  is  contended,  in  general  un- 
qualified terms,  that  "no  banking  association  or  individual 
banker,  as  such,  should  issue  or  put  in  circulation  any  bill  or 
note  of  said  association  or  individual  banker,  unless  the  same 
shall  be  made  payable  on  demand  and  without  interest."  And 
so  the  former  constitution  of  the  state  declared  that  a  two-third 
vote  should  be  necessary  to  the  creating  of  "  any  body  politic 
or  corporate."  Yet  the  court  of  errors,  looking  to  the  intent 
and  not  the  words  of  the  instrument,  in  the  case  of  Beers  v. 
Warner,  (23  Wend.  103,)  by  an  almost  unanimous  opinion, 


KSW-TOBK— DEOOEMBEB,  1868.  321 

CortiB  V.  LeaTitl 

nnee  oonfinaed  by  the  court  of  appeals,  held  that  the  general 
banking  act,  althongh  aatborizing  the  creation  by  their  own 
volition  of  associations  having  all  the  essential  featnres  of  cor* 
porate  bodies,  was  a  valid  exercise  of  legislative  power,  for  the 
reason  that  such  associations,  not  partaking  of  the  character 
of  monopolies  or  special  grants  of  privilege,  were  not  corpora- 
tions within  the  spirit  of  die  constitution;  in  othe^  words, 
within  the  evil  intended  to  be  remedied.  And  t)^  ^ame  doctrine 
was  reiterated  by  the  court  of  errors  in  the  c^e  of  Oifford  v. 
Lhingsianj  (2  Denio,  380,)  and  by  the  PQi^t  of  appeals,  as 
already  observed,  in  the  case  of  Palmer  v.  Lawrence^  (1  Seld. 
389.)  What  then,  we  are  to  inquire,  was  the  dry  letter  of 
the  act  of  1840,  but  the  evil  against  whicl\  it  was  intended  to  be 
directed  ?  Public  history  tells  us  that  it  if  ha  the  poisoning  of 
the  circulating  medium,  not  of  Great  Britain,  but  of  this  state^ 
by  putting  in  circulation  as  moneys  or  issi^ng  for  that  purpose, 
time  paper,  in  the  form,  and  with  all  the  seeming  attributes  of 
cffdinary  bank  notes.  Such  paper  was  calculated  to  deceive 
the  masses,  and  certain  to  inflate  the  currency.  But  suppose 
an  individual  banker — ^for  the  act  applies  a^  well  to  individual 
to  to  associated  bankers — should  borrow  of  ^  London  merchant 
a  thousand  pounds,  payable  with  interest  in  London,  after 
twelve  months,  and  should  give  him,  bonafidcj  an  ordinary 
promissory  note  as  evidence  of  the  loan,  would,  or  in  common 
sttise,  ought  such  a  transaction  to  be  unlawful?  would  it  be  a 
misdemeanor  ?  would  it,  within  the  spirit  and  meaning  of  the 
act,  be  issuing  or  putting  in  circulation  a  prohibited  medium, 
or  prohibited  substitute  for  money?  It  is  unnecessary,  how- 
ever, at  present,  to  carry  the  discussion  further.  The  in- 
struments, upon  the  validity  of  which  we  ai^e  now  to  pass,  were 
neither  ^  notes"  nor  ^  bills ;"  nor  were  they  issued  after  the  act 
of  1840  had  gone  into  operation.  On  either  ground,  they  are 
not  subject  to  its  provisions,  whichever  way  those  provisions  may 
l>e  construed. 

Agun,  it  is  said,  t^at  banking  associations,  formed  under  the 
firee  banking  act,  have  no  power  to  borrow,  and,  of  consequence, 
none  to  give  bonds  for  the  repayment  of  money.    Suppose  a  sud- 
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den  undmiexpected  run  nponapartictilar  institation,  may  it  noi 
appeal  to  its  neighbors  for  temporaiy  relief,  till  a  portion  (^  its 
assets  can  be  converted  into  cash  ?  Or  mmt  it,  with  millions  of 
surplus  securities  or  even  bars  of  uncoined  gold  lying  ready  in 
its  vaults,  stop  payment  ?  Of  what  possible  use  would  be  the 
right  of  banking,  by  '^  receiving  deposits"  and  '^  discounting 
Botes,"  if  all  the  deposits  so  received  must  at  all  times  be  kept 
untouched  for  fear  of  a  possible  run  ?  Occasional  borrowing  by 
a  banking  institution,  to  meet  an  emergency,  it  would  seem,  is 
but  the  exercise,  in  the  language  of  the  statute,  of  an  ^  incidental 
power  necessary  to  carry  on  such  business ;"  and  therefore  ex* 
pressly  allowed.  Besides,  the  power  to  make  a  note  or  bill,  is, 
in  effect,  a  power  to  borrow.  And  the  81st  section*  by  providing 
for  the  form  of  notes  of  a  less  denomination  than  $1,000,  when 
^  to  be  put  in  circulation  as  money."  necessarily  implies  that  there 
might  be  other  notes  lawfully  made,  not  so  to  be  put  in  circola- 
tion ;  in  other  words,  that  a  free  banking  association,  like  other 
merchants,  might  give  a  common  promissory  note^  provided  the 
transactigD^was  in  good  fSstith  and  not  designed  as  a  fraud  ap<Mi 
the  la^.  \iTniether  such  a  note  on  time  could  now  be  made,  since 
the  aotpf  1840,  is  a(t[«estion  already  adverted  to^  but  not  nece^ 
sary,  excej^  In- respect  of  the  claims  of  ihe  Philadelphia  banks, 
to  the  decision  of  the  ^  case  at  bar.  Every  act  of  receiving  a 
deposit;  it  iBxsash,  and' not  to  be  returned  spe<n£k»dly,  is  an  act 
of  borrowing ;  and;  if  allowed  by  law,  implies  the'right  of  incur- 
ring a  borrower's  obligation.  Such  obligations  are  universally 
incurred  by  bankers,  whether  incorporated  or  unincorporated; 
and  they  are  usually  evidenced  by  a  brief  entry  in  the  lender's  pass 
book.  That  entry,  written  out  according  to  its  legal  effect,  on  a 
separate  sheet,  would  be  a  promissory  note,  payable  to  order, 
and  with  interest  or  without  interest,  as  might  be  agreed  npon. 
It  would  be  a  promissory  note,  lawfully  given  ander  the  power 
to  bank  and  receive  deposits.  The  restraining  act,  it  may  be^ 
would  qualify  this  implied  right  in  virtue  of  the  clause  declaring 
that  no  person  or  association  of  persons,  should  issue  IhUs  or 
notes,  '*  for  the  purpose  of  loaning  them  or  putting  them  in  dr- 
culation  as  money,  unless  thereto  specially  authorised  by  law  f 
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Uasmnch  as  the  only  Bpecial  rathority  gnnted  to  the  general 
banking  associations  to  issae  notes  as  money,  or  as  the  law  ex- 
presses it,  ^  circulating  notes  in  the  similitude  of  bank  noles,'^ 
is  contained  in  the  claase  which  allows  them  to  ^'  loan  and  ciroii^ 
late  notes  payable  on  demand  at  their  plaoe  of  bnraness  in  this 
state,  ^grayed  and  printed,  and  countersigned  nnder  the  direo- 
tion  of  the  comptroller,  and  secured  by  public  stocks  or  bonds 
and  mortgages."  Making  this  concession,  howeyer,  to  its  fullest 
extent,  still  the  common,  and  we  may  almost  say  natural,  right  of 
giying  a  promissory  note  for  money  borrowed,  or  left  on  deposit^ 
remains  untouched,  proyided  the  note  so  issued  be  not  a  ^  circoh 
lating  note,"  deyised  in  the  similitude  of  what  is  generally  under- 
stood as  a  ^bank  note,"  to  be  loaned  or  put  in  circulation 
^as  money."  Public  policy,  beyond  this,  required  norestrio- 
tion  on  the  right  of  borrowing  money  or  giying  promissory 
notea.  tndiyiduals  were  competent  to  take  care  of  themselyesi 
They  asked  no  guardianship,  legialatiye  or  judicial,  except  agamst 
a  yimous  or  fraudulent  curren<r|r.  These  yiews,  in  the  main,  ar6 
borne  out,  as  I  conceiye,  by  the  reasoning  in  ti^p^^  errcm^ 
in  the  case  of  Saffard  y.  Wffckqf,  (4jBlira^^Jtea^^ 
ing  penalties  and  forfeitures,  it  AobldffkjvD^mbere  are 

not  to  be  enlarged  by  implication;  Smmme^wafgffmii^  ex* 
pressed,  or  doubtfully  inferred,  are  notltoJ||ftsMDecl  to  tUpm; 
they  are  to  be  considered  as  addressed  lo  the  Q0W||p^MUa^ 
understanding.    Acts  hot  likely  to  striibtlAJra  as 

morally  wrong,  if  made  misdemeanors  hj^iliim^ii^oi  intend- 
ed so  to  be,  should  be  clearly  described  and  ad  clearly  forbid- 
den ;  othelrwise  the  statute  becomes^  as  already  remarked,  a  mefi 
trap  to  oatch  the  unwary,  partaking  in  that  respisot  of  the  Vorst 
features  of  tyrannical  {bwen  And  in  tbb  present  instance,  the 
result  of  stlch  ssx  interpretation  would  be,  not  only  to  punish  the 
moikUy  innoceiit,  but  if  there  be  any  wrong  at  idl  in  the  trana- 
(MStbn,  to  reward  the  legally  guilty,  to  take  from  the  unnnspect^ 
ing  foreign  creditors  the  money  honestly  adyanced  by  them  and 
bestow  it  upon  the  well  informed  domestic  stockholders,  whose 
knowing,  deliberately  appointed,  plenipotentiary  agents,  thenk- 
selyes  stockholders  also,  contriyed  and  perpetrated  the  wrongs 
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if  wrong  there  be.  A  ecmclusion  so  revolting  is  not  lightly  to 
be  adopted,  nor  to  be  adopted  at  all,  unless,  if  such  a  case  be 
presumable,  nnder  the  blearest  and  most  inevitable  legal  com- 
pulsion. 

Constraing  the  statutes,  then,  on  this  subject,  in  the  manner 
above  indicated,  the  question  again  recurs,  wete  the  bonds 
issued  to  the  Pahners^  using  that  name  as  designating  all  the 
foreign  creditors,  unlawful  bills  or  notes;  friiudnlently  intended 
for  circulation  in  this  state  as  money  ?  We  think  it  quite  pal^ 
pable  they  were  not.  First  They  were  not  bills  or  notes,  but 
sealed  bonds.  Second.  If  biUs  or  notes,  they  were  in  the  nature 
of  bills  of  exchange  which  the  company  might  hiwfuliy  sell 
Third.  At  all  events  they  were  not  adapted  or  designed  for 
circulation  as  money,  either  in  this  state  or  in  Great  Britain. 
Fourth.  The  legiskture  of  this  state  did  not  intend  to  enact  or 
regulate  a  policy  for  foreign  countries. 

As  to  a  large  number  of  the  bonds,  it  is  further  insisted,  Aat 
having  been  sold  at  90  per  cent  instead  of  par,  they  are  void  for 
usury ;  and  that  the  associate  stockholders,  while  holding  on  to 
the  proceeds  of  the  sale,  have  a  right  to  repudiate  its  obligation. 
The  receiver,  Mr.  Leavitt,  took  the  same  grodnd  in  the  Case  of 
DeLauny  &,  Co;,  the  particulars  of  which  I  shall  presently  ad- 
vert to/  and  aftei*  sevefal  years  of  various  fortune  was  final^f 
defeated  in  the  court  of  last  resort.  (4  Co97»^odt,  868.)  There 
is  no  pretence,  or  if  there  be,  it  is  wholly  unsiipported,  that  these 
bonds,  by  whatever  name  they  may  be  called,  were  got  up  or 
employed  as  a  cover  for  usury ;  if  usurious  at  all,  the  transact 
tion  is  so  per  se  on  its  own  naked  merits.  Bivested  then. of  the 
mere  formalities  of  written  instruments,  what,  in  substance,  so 
for  as  this  point  is  concerned,  was  the  actual  transaction  between 
the  parties  ?  A  pound  sterling  is  a  foreign  gold  coin,  commonly 
denominated  a.  sovereign.  The  banking  dompany  m  question 
were  invested  with  the  express  power  of  *' buying  and  selling 
foreign  6olns  and  bills  of  exchange."  They  sold  accordingly 
from  time  to  time,  a  certain  number  of  English  sovereigns,  de- 
liverable at  periods  agreed  to  by  the  purchasers,  and  in  Londoik 
where  the  purchasers  lived.    As  usual  in  such  cases,  they  sold 
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tito  article  on  more  &vorable  terms  for  eash  than  if  on  credit: 
The  article  being  deliverable  also  at  a  remote  future  day,  and 
not  immediately^  was  another  reaEk>n  M  a  U^s  price:  The  bond 
was  but  the  written  evidence  of  the  bargain ;  it  was  the  bill  of 
sale,  sealed  and  delivered,  ad  the  Palmers  say,  but  none  the  less 
a  bill  of  sale ;  it  acknowledged  the  right  of  the  obligee  to  the 
number  of  sovereigns  sold,  and  admitted  the  promise,  and  con- 
tained the  order  of  the  obligors  to  deliver  them  at  the  time  and 
place  spedfied.  What  is  there  usurious  per  se  in  such  a  trans- 
action, whether  we  take  the  laws  of  New-York  or  the  laws  of 
England,  as  the  rule  for  our  decision  ?  That  such  a  sale  might 
be  made  a  cover  for  •usury,  all  must  admit ;  but  so  may  any  sale 
of  merchandise.  We  are  to  look,  not  to  what  it  might  be,  but 
to  what  it  was.  Where  a  transaction  otherwise  lawful  is  im- 
peached as  a  cover  for  usury,  tiie  averment  must  be  distinctly 
and  specifically  made  in  pleading,  and  as  held  by  the  court  in 
the  DeLauny  case,  fully  established  in  proof)  here  there  is  nd 
pretouie  of  disguise,  and  certainly  no  proof  of  any.  In  the 
case  of  the  DeLaunys^  (4  Comstockj  868,)  which  is  the  latest 
authority  on  this  subject,  there  were  in  effect  two  sales  of  foreigd 
eoina,  one  made  by  the  DeLaunys  to  the  company,  deliverable 
in  F^ffis,  in  60  days,  and  the  other  for  the  dame  amount  made 
by  tiie  company  to  DeLauny,  deliverable  in  55  days  thereafter. 
The  company  thus  in  effect  had  the  use  of  Messrs.  DeLaunys' 
250,000  francs  for  55  days,  and  the  latter  by  the  agreement 
were  to  receive  not  only  seven  per  cent  interest,  but  a  commis- 
tioD.  This  commission^  the  receiver  contended,  made  the  traiuh 
action  nsurions,  and  he  sought  then  on  tiiat  ground,  as  he  does 
now,  in  tiie  case  of  the  Palmers,  to  have  the  collaterals  delivered 
up,  and  die  obligation  declared  void.  The  company  received  the 
avails  of  the  DeLatinys'  bills  of  exchange,  but  the  deceiver  re- 
pudiated the  company's  obligation  to  pay  for  them ;  in  this,  the 
eoort  of  appeals  very  justly^  as  I  conceive,  refused  to  sustain 
Um,  and  affirming  the  previous  judgment  of  the  supreme  court, 
£smissed  his  bill;  On  the  point  of  usury  I  see  no  distinction 
in  principle  between  the  two  cases ;  in  the  one  the  company  vir* 
toally  sold  iheir  bills  &r  credit,  in  tiie  other  for  cash;  in  bojth 
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actually  or  virtually,  for  less  than  their  &ce ;  and  in  both  too,  the 
effect  was,  and  was  almost  inevitably  calculated  to  be,  the  same 
as  that  of  borrowing  money  at  a  higher  rate  than  7  per  cent 
In  both  cases  there  was  alike  a  chance  of  gam ;  much  more  fiir 
vorable  however  to  the  company  in  the  English  than  in  the 
French  sale.  Pounds  sterling  or  gold  sovereigns  might  be  much 
less  valuable  in  1847  than  in  1840,  whereas  French  firancs 
were  not  very  likely  to  change  for  either  better  or  worse  in 
two  months.  In  the  matter  of  commissions  and  interest,  taking 
the  different  rates  and  periods  into  consideration,  of  the  two 
bargains,  the  English,  it  will  be  se^  was  far  the  most  &vor> 
able  to  the  company.  The  DeLaunys,  however,  unlike  the 
Palmers,  instead  of  cash,  gave  the  company  in  payment  sixty 
day  bills,  which  the  company  could,  and  no  doubt  did,  sell 
fcr  cash,  at  a  discount.  If  this  circumstance  creates  any  differ- 
ence between  the  two  cases,  it  is  obviously  in  &vor  of  the 
Palmers^  so  that  on  the  point  of  usury  the  decision  of  the  court 
of  appeals,  in  the  case  of  Leavitt  and  DeLauny  as  an  authority 
must  be  considered  conclusive.  When,  say  the  court,  the  tran* 
saction  is  a  sale  or  exch&nge  of  credits,  and  there  has  been  no 
application  or  treaty  for  a  loan,  '<  the  vendor  may  reserve  more 
than  seven  per  cent."  A  sale  of  francs,  or  gold  sovereigns,  de- 
liverable in  a  foreign  country,  whether  immediately^  or  at  sixty 
days,  or  six  years,  is  thus  phiced  upon  the  same  footing  as  a  sale 
of  iron  or  copper,  or  other  metal  not  fashioned  with  the  image 
or  superscription  of  any  prince  or  potentate.  Again,  it  is  said, 
the  assignments  or  mortgages  made  to  secure  these  sterling 
bonds  are  void,  as  in  violation  of  the  8th  and  9th  seetions  of  the 
statutory  ^  regulations,  to  prevent  the  insolvency  of  moneyed  coT'^ 
pcHrations,  and  to  secure  the  rights  of  their  creditors  and  stock- 
holders.''  (1  R.  S.  590.)  Admitting,  for  the  present,  that  the 
regulations  adopted  in  1880,  to  govern  the  conduct  of  monopoly 
corporations,  as  then  understood,  are  by  construction  to  be  qn 
plied  to  limited  partnerships,  like  the  free  banks,  deriving-theu^ 
enatenee  from  the  mere  volition  of  individuals  under  a  general 
law  passcid  in  1888,  and  which,  instead  of  creating  any  legal  en* 
tity  which  might  by  possibility  be  adjudged  a  ''body  pditie  or 
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eorfXHratey"  was  Btadiouslj  framed  to  avoid  or  evade  8ach  a  re* 
salt ;  admitting,  I  say,  for  the  present^  this  seemingly  eztraor- 
Anaiy  proposition,  let  us  see  whether,  on  that  assmnption,  there 
has  been  any  snoh  violation  of  law  as  is  alleged.  Section  9  of 
the  r^nlations  referred  to,  provides,  among  other  things,  that 
no  secnrities  given  by  any  such  corporation,  when  insolvent,  or 
in  oontanplaticm  of  insolvency,  with  the  intent  of  securing  a 
preference  to  any  particular  creditor  over  other  creditors  of  the 
company,  shall  be  valid  in  ]aw. 

Now  the  trust  mortgages,  under  which  the  Palmers  claim, 
instead  ot  being  executed  with  the  intent  of  giving  them  a  pref- 
erence, were  designed  emphatically  and  palpably,  (and  that 
alone  would  dispose  of  the  argument,)  for  the  purpose  of  ex^ 
tncting  from  their  unfortunate  ooxifidence  further  advances  and 
larger  indulgence ;  and  instead  of  being  made  by  the  institution 
when  insolvent,  or  in  contemplation  of  insolvency,  were  as  pal- 
pably and  emphatically  devised  under  the  full  conviction,  that 
by  turning  dead  securities  into  living  cash,  they  were  to  operate 
as  a  panacea  to  infuse  life  and  vigor  into  the  feverish  institution 
and  insure  it  immortality.  Nor  was  the  institution  supposed  to 
be,  nor,  under  the  evidence,  was  it,  in  fact,  insolvent.  £mbar- 
nesment  may  exist  without  insolvency.  The  owner  of  a  mill* 
ion,  in  real  estate,  may,  at  times,  it  has  been  said,  be  embarrassed 
£nr  a  meal.  To  say,  however,  that  a  lawyer,  for  instance,  with 
a  p^ectly  good  pn^essional  business,  and  with  surplus  earnings, 
well  invested,  to  tiie  amount  of  $100,000,  is  insolvent  because 
from  inadvertence  or  carelessness,  he  may  not  have  in  ready 
cash  at  the  moment,  enough  to  pay  a  fifty-dollar  tailor's  bill, 
would  aeem  an  absurd  perversion  of  language.  In  the  framing 
of  technical  bankrupt  laws,  it  is,  perhaps,  found  necessary,  or, 
at  all  events,  is  sometimes  deemed  politic,  to  declare  that  want 
of  ponetualily  shall  be  deemed  want  of  honesty.  Hence,  under 
such  a  law,  men  have  been  declared  bankrupt,  with  means  suffi- 
cient io  pay  forty  shillings  in  the  pound.  The  statute  in  ques- 
tion, however,  is  not  a  bankrupt  law.  It  uses  the  term  insolvency, 
without  any  special  definition ;  and,  therefbire,  in  its  ordinary 
acceptation,  tiiat  is,  a^  meaning  a  want  of  sufficient  property, 
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whether  cash  or  other  valuables,  to  pay,  if  dispoeed  of  in  the 
ordinary  way,  without  unnatural  or  protracted  nursing,  certainly 
and  absolutely,  all  demands  upon  it.  To  say  that  a  banker  rais- 
ing money  on  mortgage  is,  for  that  reason,  to  be  deemed  insol- 
vent, and  that  being  thus  insolvent  he  is  to  be  deemed  incapable 
of  mortgaging,  is  an  absurdity.  He  mortgages  to  enable  him  to 
be  punctual ;  it  is  the  appropriate  method  of  attaining  the  end ; 
how,  then,  can  the  appropriate  means  be  made  void,  while  the 
end  is  enjoined  ?  To  prevent  misapprehension  it  should  be  ob- 
served,  that  insolvency,  whether  existing  or  contemplated,  isnot^ 
of  itself j  sufficient  by  the  law  to  avoid  the  security ;  there  must 
be  superadded  the  intent  to  give  a  preference.  Both  conditions 
must  concur ;  and  the  absence  of  either,  according  to  the  terms 
of  the  law,  defeats  the  objection  and  leaves  the  security  in  ML 
force. 

It  is  said  again,  that,  being  transfers  of  assets  of  the  com- 
pany to  the  value  of  more  than  1^1000  each,  the  assignments 
were  also  a  violation  of  the  8th  section  of  the  regulations  re- 
ferred to,  which  prohibits  such  transfers,  unless  '^authorised 
by  a  previous  resolution  of  its  board  of  directors.^'  On  this 
point,  as  mattei:  of  fiict,  we  think  there  is  sufficient  evidence 
of  authorization  or  ratification;  but  at  all  events,  the  instra- 
ments  on  their  ikce  being  signed  by  the  proper  officers,  and  pur- 
porting to  be  regular,  cannot  be  impeached  ''in  the  hands  of  a 
purchaser  for  a  valuable  consideration  and  without  notice.' 
Such  is  the  express  exception  in  the  section,  and  such,  as  we 
conceive,  is  the  precise  position  of  these  securities.  On  this 
point,  too,  and  on  another  of  the  same  character  made  by  the 
receiver,  it  may  be  proper  to  observe  that  the  objecti<m  comes 
with  a  bad  grace  from  stockholders  (or  any.  one  in  their  behalf) 
who  had  deliberately  and  irrevocably  in  their  public  articles  of 
association  "  delegated^  not  only  to  the  directors,  but  to  sudi 
cfficera  and  agents  as  the  directors  should  appoint,  "  all  the 
power,  rights  and  privileges  of  each  and  aU  the  associates." 

Mo  directors,  moreover,  and  no  boards  of  any  kind  are  re- 
quired by  the  general  banking  law,  either  expressly  or  by  im- 
plication.   The  terms  are  no  where  used  in  any  of  its  provisions ; 
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ibffj  are  stadioady  avoided.  The  only  agents  named  are  a  pres- 
ident or  vice  president  and  a  cashier ;  and  ihey  are  the  onlj 
agents  by  whom  '^  contracts  made  by  any  such  tosociation, 
and  all  notes  and  bills  by  them  issued  and  put  in  diretdation 
as  money,  shall  be  signed."  (§  21.)  How,  then,  oah  penal  regtt- 
Jations,  made  in  reference  to  ^^  boards  of  directors"  of  chartered 
eorporations,  be  applied,  by  construction,  to  tiiese  unchartered 
partnerships,  in  whose  organization  sudh  boards  were  neither 
required  nor  contemplated,  nor  even  mentioned  or  alluded  to? 
To  associations  which  were  not  only  exempt  from  any  obligatioii 
to  elect  boards  of  directors,  but  after  choosing  (without  any  Moh. 
intervention)  a  president  and  cashier,  the  only  oiBicers  made  neces- 
sary by  the  law,  were  auth<»iBed,  ad  lUritumf  like  otheif  partner- 
ships, ''  to  appoint  such  other  officers  and  agents  as  their  business 
may  require,  and  to  remove  such  president,  cashier,  officers  and 
agents  at  pleasure,  and  appoint  others  in  their  stead;"  (i  18.) 
Associations  which,  in  the  words  of  the  law,  might  be  fotmed  of 
any  number  of  persons,  even  as  few  as  twoj  who  should  see  fit 
to  ^  establish  an  office  of  discount,  deposit  and  circulation^  tipon 
the  terms  and  conditions,  and  subject  to  the  liabilities  prescribed 
(not  in  the  restndnmg  acts  or  other  statutes,  but)  in  this  act." 
Was  the  election  of  a  ''board  of  directorSi"  or  aaqr  other  board, 
one  of  those  term  and  conditions  ?  The  whole  frame  and  scope 
and  history  of  the  act,  oonclusively  show  that  it  Was  not  Its 
creations,  or  rather  the  creations  authorized  under  it,  were  to 
be  free  banks ;  banks  neither  fostered  by  speeial  privileges  nor 
fettered  by  special  restrictions ;  but,  like  ordinary  cofnmeroial 
partnerships,  left,  with  the  exception  of  the  cturency,  to  tegu- 
late  their  own  affiurs  in  their  own  wajr,  giving  to  their  mana- 
gers and  officers  and  agents  whatever  porwers,  and  imposing 
Upon  them  whatever  limitations,  they  saw  fit. 

Much  of  the  litigation  which  has  grown,  and  still  threatens 
to  grow  out  of  these  associations,  may  be  traced  to  what  I 
conceive  to  be  a  false  issue.  The  question  is  not,  do  these 
partnerships,  by  their  members  more  or  less  numerous,  possess 
the  essential  powers  of  a  corporation ;  but  are  they  corpora- 
tions within  the  intent  and  meaning  of  the  restriction  in 
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the  former  constitution  of  this  state,  in  regard  to  corporations? 
and,  if  not — and  so  the  court  of  last  resort  has  three  times  de- 
cided— did  the  legislature  bringing  them  into  being  under  the 
constitution,  and  under  the  belief  that  they  were  not  corpora- 
tions, and  with  the  full  purpose  iliat,  whatever  might  be  their 
nature,  they  should  not  be  deemed  corporations,  intend  neyer- 
theless,  or  rather,  is  the  legislature  to  be  judicially  forced  to 
have  intended,  that  all  previous  legiislation  in  regard  to  express 
corporations  should,  by  implication^  be  applied  to  these  new  ex- 
istences? That  they  are  not  corporations  within  the  meaning 
of  the  constitution,  and  therefore  not  guaranteed  by  it,  was  long 
9ince,  as  already  shown,  fully  and  finally  established  by  the 
court  of  last  resort.  And  its  seems  to  me  to  follow^  as  a  necea- 
sary  consequence,  that  they  are  not  to  be  deemed  to  have  been^ 
as  they  certainly  were  not,  corporations  within  the  meaning  of 
acts  of  the  legislature,  whose  constitutional  validity  depended 
upon  the  assumption  that  they  were  not.  For  it  will  hardly 
lie  contended^  I  presume,  that  it  is  competent  to  the  judidary 
to  force  upon  the  legislature  any  more  tiian  upon  the  conven- 
tion, a  meaning  they  notoriously  did  not  entertain,  and  which, 
in  no  way  necessarily  or  &irly  results  from  their  language,  and 
is  at  variance  with  the  whole  policy  and  scope  of  their  enact- 
ments, contemporaneous  and  subsequent.  It  may  not  be  within 
the  power  of  the  legislature,  by  its  mere  will,  to  make  that  not 
a  corporation  which,  in  fact,  is  a  corporation ;  but  it  certainly 
is  within  the  power  of  the  legislature  to  ordain,  and  to  ordain 
effectually,  that  partnerships  may  be  formed  of  a  particular 
kind,  with  certain  privileges  and  exemptions ;  and  that  althou^ 
possessed  of  certain  corporate  attributes,  they  shall  not  be  de- 
fined or  deemed  to  be  corporations  ;  and  that  regulations  made 
in  respect  of  corporations  eo  7wmine  shall  not  apply  to  them. 
Now,  if  the  legislature,  in  regard  to  the  general  banking  com- 
panies, have  not  expressly  said  all  this,  they  have,  as  clearly 
appears  from  numerous  provisions  cited  by  counsel,  said  what 
is  tantamount  to  it.  Under  the  old  system,  prior  to  1838,  banks 
were  uniformly  denominated  in  the  statutes,  ^'  moneyed  carporor 
iians,^^  or  ^^corporations  having  banking  powers ;"  and  the  ml^ 
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for  their  gOTemment  "were  entitled  "Regulations  of  moneyed 
corporcUiofuP  and  "  Special  provisions  relating  to  certain  cor- 
porations ;"  whereas  the  act  of  1838,  instead  of  authoriiing  the 
forming  of  corporations^  is  entitled  "An  act  to  authorize  the 
business  of  banking,"  and  provides  for  a  conditional  tepeal  of 
existing  restraining  enactments,  and  for  the  formation  of  ass(h 
ciationsj  not  by  the  privileged  few,  but  by  (my  persons  "  de- 
claring 3"  not  that  any  persons  may  incorporate  themselves,  but 
that  any  persons  may  "  associate  to  establish  offices  of  discount, 
deposit  and  circulation,"  and  that  when  suite  are  brought  or  con- 
veyances made  by,  to  or  against  such  associations,  instead  of 
employing  an  artificial  name,  as  in  the  case  of  corporations,  it 
shall  b^  lawful  and  necessary  to  use  the  individual  "  name  of  the 
president,"  and  that  if  any  "  such  association  shall  violate  any 
of  the  provisions  of  this  act,  it  may  be  proceeded  against  and 
dissolved  by  the  court  of  chancery,  in  the  same  manner  as  any, 
not  as  any  other,  moneyed  corporation  may  be  proceeded  against 
and  dissolved ;"  and,  as  it  were,  to  crown  the  long  list  of  almost 
hypercritical  exclusions  of  the  much  dreaded  conclusion,  that 
the  members  of  the  newly  authorized  firms,  instead  of  "  stock- 
holders,^' a  term  wMch  had  contracted  a  sort  of  corporation  odor, 
should  be  denominated  "  shareholders,"  and  "associates"  therein. 
Indeed,  any  person  who  will  take  the  limited  partnership  act 
of  1822,  and  compare  it  with  the  general  banking  law  of  1888, 
will  perceive,  in  a  moment,  that  the  former  served,  to  a  great 
extent,  as  the  model  of  the  latter.  By  the  former,  partnerships 
were  allowed  to  be  organized,  in  whibh  aU  but  one  member 
might  be  exempted  from  personal  liability;  by  the  latter,  all 
might  be  exempted ;  by  the  former,  a  certificate  containing  all 
the  particulars  in  which  the  public  had  an  interest,  Ivas  to  be 
made  and  filed  in  a  public  office ;  by  the  latter  the  same ;  by 
the  former,  suits  might  be  brought  by  or  against  the  general 
partnOT,  in  the  same  manner  as  if  there  were  no  special  partners ; 
by  the  latter,  in  the  same  manner,  by  or  against  the  president 
of  the  association ;  by  the  former,  contracts  were  to  be  signed 
by  the  general  partners  for  the^Erm;  by  the  latter,  by  the 
president  and  cashier  for  the  association.    Wherein^  then,  so 
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fiur  as  reepeots  the  question  of  corporation  or  no  corporation,  do 
i^ese  two  classes  of  partnerships  differ  in  principle  ?  If  there 
be  any  snch  difference,  it  can  only  be  found  in  the  provision 
which  declares  that  '^  such  associations  (those  under  the  general 
banking  law)  shall  not  be  dissolved  by  the  death  or  insanity  of 
the  shareholders  therein."  But  suppose  such  a  provision  to  be 
enacted  embracing  all  partnerships,  would  all  partnerships  there- 
by become  corporations,  and  be  subjected,  ndeTis  volensj  so  fiur  as 
the  legislature  are  concerned,  to  all  the  statutory  provisions  rela- 
tmg  to  corporations  7  Further,  to  show  the  sense  of  the  legisla- 
ture, look  at  their  enactments  subsequent  to  the  law  of  1838.  In 
May,  18S9,  they  declared  that,  after  the  passage  of  the  act  of 
that  date,  it  should  not  be  lawful  for  "  any  mcorporated  bank- 
ing institution  within  this  state,  and  for  any  cLssodation^  dta, 
to  receive  or  pay  out  certain  jKHreign  bills,  repeating,  in  the  act, 
ihe  same  form  of  expression  no  less  than  ten  times.  In  May, 
1840,  they  declared  that  every  moneyed  incorporation  in  the 
state,  having  banking  powers,  ^.,  and  etfery  banking  aasodar 
Han,  Ac,  should  appoint  a  redemption  agent ;  repeating  the 
Same  form  of  expression  ten  times  again.  And  again,  in  the 
Same  month,  admitting^  by  the  most  conclusive  implication,  that 
]>revious  enactments  in  regard  to  c(»rporations,  as  such,  did  not 
extend  to  these  associations,  they  provided,  as  had  already  been 
ixme  as  to  corporations,  that  '^  associations"  should  not  circulate 
notes  on  time,  and  should  be  subject  to  the  supervisicm  of  the 
bank  commissioners,  not  like  others^  but  like  ^^incorpovated 
banks.''  In  March,  1841,  asserting  agun  by  the  most  dedsive 
implication,  that  the  general  law  of  C(»porations  did  not  apply 
to  these  associations,  they  removed  a  difficulty  attending  bank* 
ing  like  othel*  partnerships,  by  authorizing  suits  by  or  against 
die  individual  associates^  against  or  by  the  associati(m«  And  a 
few  days  after,  in  another  act,  repeating  the  expressians  no 
less  than  four  times,  they  speak  of  <^  associations"  as  distiiiot 
from,  and  not  comprehended  in  ^  oorp(»rations,"  and  as  requiring 
an,  express  specification  to  include  them.  In  April,  1848,  the 
incorporated  institutions  are  distinguished  as  '^  diartened  basks  ;* 
and  not  deeming  the  term  bank  sufficiently  explicit  to  inefaide 
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«U|  it  is  provided  that  '^  every  bank  and  bankings  aswdatian^ 
afaall  make  a  quarterly  report."  And  if  any  bank  or  banking 
asaoeiation  shall  neglect  or  refuse  ^*  it  shall  forfeit  its  charter^ 
if  an  incarported  bank^  and  its  privileges  as  a  banking  com- 
panjfj  if  organized  under  the  law  of  April,  1838."  Not  till 
April,  1847,  was  there  any  act  speaking  of  directors  of  the  un- 
chartered banks.  In  that  year,  for  the  first,  the  legislature  en- 
acted that  every  banking  association,  formed  under  the  general 
law,  should  be  subject  to  the  provisions  of  the  revised  stat- 
utes containing  the  "regulations  concerning  the  election  of  di- 
rectors of  moneyed  corporations."  And  in  1849,  it  was  provided 
that  the  stockholders  of  *^  incorporated  banks,^  whose  charters 
were  about  expiring,  mieht  organize  as  associationa  under  the 
general  law ;  treating  the  two  classes  as  distinct,  and  the  latter 
as  not  incorporated.  Other  acts  still  later  might  be  referred  to, 
of  a  similar  character,  and  leading  to  the  same  inference ;  but 
it  is  unnecessary  to  swell  the  list.  That  inference  is,  as  before 
stated,  that  the  legislature  in  authorising  the  formation  of  a 
certain  class  of  limited  partnerships,  exempt  from  dissolution 
by  death  or  insanily,  never  supposed  they  were  creating  corpo- 
rations, or  creating  a  class  of  legal  entities,  to  which  mere  posi- 
tive corporate  prohibitions,  without  any  expression  of  such 
intention,  necessarily  applied.  I  am  aware  that  there  are  some 
seeming,  and  perhaps  real,  contradictions  in  the  authorities  on 
this,  as  well  as  other  points  involved  in  the  present  discussion. 
Ol?o  state  and  comment  on  the  facts  and  reas(mings  of  these  cases 
at  length,  would  involve,  in  my  judgment,  a  very  unnecessary 
and  unprofitable  prolixity.  One  remark  may  be  made  in  refer- 
ence to  the  whole ;  they  illustrate  how  a  forced,  Mid  of  conse- 
qnenee  a  fiils^  construction  g[  a  statute,  as  of  any  other  writings 
may,  as  it  inevitably  must,  lead  in  the  progress  of  events,  to  all 
sorto  of  embarrassm^it.  The  only  thing  that  harmonizes  with 
itself  and  with  all  other  truth,  is  truth.  When  the  late  court 
of  errors,  by  a  unanimous  vote,  declared  that  the  convention  in 
franing,  and  the  people  in  adopting  the  constitutional  restriction 
of  1881,  in  regard  to  the  creation  of  corporate  bodies,  referred 
solely  to  specially  privileged  monopolies,  deriving  their  existence 
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firom  legislative  jGuroritiam  and  direct  legislative  action,  and  not 
to  commercial  partnerships,  endowed,  it  may  be,  with  certain 
corporate  attributes,  but  authorized  by  general  laws,  and  open  to 
all  men  alike ;  when  that  court,  I  say,  so  declared,  they  did 
but  announce  a  known  public  fact ;  and  when,  further,  they  held 
that  knowing  the  intention  of  the  law  making  power  (in  that 
case  the  sovereign  people  themselves)  it  was  their  duty  to  exe- 
cute it,  they  did  but  apply  a  sound  and  well  established  nde  of 
government.  Had  the  principle  of  this  decision  been  subse* 
quently  observed,  leaving  legislative  omissions,  if  any,  to  be 
supplied  by  legislative,  instead  of  judicial  enactments,  much  lit- 
igation and  confusion  would  have  been  avoided,  and  the  judicial 
history  of  the  state  would  have  been  preserved  from  the  oppro- 
brium, seemingly  not  altogether  unmeriled,  of  inflicting  ex  post 
facto  penalties,  for  acts,  which,  at  the  time  they  were  done,  had, 
to  the  common  understanding,  and  to  the  common  conscience^ 
all  the  appearance  of  legality,  and  which  were  sanctioned,  we 
may  add,  by  the  soundest  and  ablest  legal  advisers  in  the 
state,  fortified  subsequently,  if  not  contemporaneously,  by 
direct  adjudications  of  the  highest  courts  in  the  state.  The 
first  adjudication,  (that  in  Beers  v.  Warner^  it  should  be  re- 
membered, was  announced  and  published  on  the  7th  of  April, 
1840*  In  the  "  summary"  furnished  to  the  court  by  the  receiv- 
er's counsel)  it  is  stated  that  the  million  trust  was  '^  created" 
on  the  20th  of  April,  1840,  and  the  first  half  million  trust  oii 
the  28th ;  the  second  not  till  July,  1840.  The  parties,  therefor^ 
in  the  creation  of  these  securities,  had  before  them,  and  we  may 
&irly  presume  relied  on,  the  decision  of  the  7th  April,  then  just 
published.  It  was  a  decision,  moreover^  to  wluch  this  veiy 
company  was  a  party ;  and  a  decision,  the  principle  of  which 
was  again  directly  re-affirmed  by  the  same  court  in  Qifford 
V.  Livingston^  in  December,  1845,  (2  Denio^  880,)  atid  by 
the  present  court  of  appeals,  in  the  recent  c&se  of  Palmer  v. 
Lawrence^  (1  Selden,  389.)  How,  then,  does  the  argument  stand? 
In  1821,  the  convention,  or  rather  the  sovereign  people,  legisla- 
ting directly  instead  of  by  representatives,  declare  that  a  two- 
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third  vote  in  each  branch  of  the  legislature  shall  be  requisite  in 
each  particular  case,  to  eyeiy  bill  creating  any  body  politic  or 
carporaieP  In  1888,  seven  years  after,  the  then  legislature, 
sworn  to  snpport  this  constitation,  pass  an  act,  mthout  a  two- 
third  vote,  authorizing  the  formation  of  a  class  of  partnerships 
differing  in  no  essential  respect  from  other  limited. partnerships, 
except  in  not  being  dissolved  by  death  or  insanity ;  and  they 
declare,  by  necessary  implication  from  the  whole  structure  of  the 
law,  and  from  its  mode  of  enactment,  that  the  associations  so  to 
be  formed  are  not,  as  they  the  legislature  view  them,  and  shall 
not  be  deemed  or  taken  to  be,  corporations.  Two  years  after 
this,  the  highest  court  in  the  state,  on  full  argument  upon  the 
precise  issue,  declare,  and  their  decision  is  published  abroad, 
that  the  legislature,  in  this  view  taken  by  them  of  the  matter, 
were  right,  and  that  the  law  was  valid ;  in  other  words,  that 
these  ^'associations,"  whatever  their  nature  might  be,  were  not 
corporations,  as  that  term  had  been  previously  used,  and  was 
generally  understood.  On  the  faith  of  these  solemn  legislative 
declarations  and  judicial  expositions,  the  public  at  large  deal 
with  these  special  limited  partnerships  as  associations  unin- 
corporated, as  that  term  was  then  understood ;  and  not  subject, 
therefore,  to  certain  penalties  and  forfeitures  which  had  been 
prescribed  by  previous  legislatures  (whose  acts,  be  it  reiAem- 
bered,  their  successors  had  a  perfect  right,  prospectively,  to 
expound,  modify  or  repeal)  for  the  government  of  corporations, 
as  such,  and  by  that  name.  And  now,  after  immense  sums  of 
money  have  been  obtained  by  these  associations,  especially  from 
unsuspecting  strangers,  on  the  faith  of  these  repeated,  solemn, 
deliberate  and  duly  authorized  announcements,  shall  the  plea 
be  tolerated,  whether  made  by  the  associations  themselves,  or 
by  receivers  in  their  name,  that  the  transactions  thus  impliedly 
sanctioned  were  unlawful,  (as  being  prohibited  to  corporations,) 
and  as  a  consequence,  that  the  money  advanced  upon  the  faith 
BO  reposed  has  become  forfeited  ?  And  forfeited,  too,  not  to  the 
injured  or  presumed  to  be  injured  public^  but  to  the  authors  and 
promoters  of  the  guilt,  if  guilt  there  be  ?  Justice  has  no  attribute 
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that  can  side  with  such  a  defense,  and  public  honor  indignantly 
repudiates  it. 

Much  severity  of  Criticism,  and  perhaps  very  justly,  has  been 
bestowed  upon  the  officers  and  agents  of  the  association  in 
question.  But  did  not  the  shareholders  appoint  them?  Did 
not  the  shareholders  place  all  power  in  their  hands  ?  Did  not 
the  shareholders  so  declare  expressly,  and  we  may  add  very 
imnecessarily,  in  their  published  articles  of  copartnership?  As 
between  the  agents  and  their  injured  principals,  if  the  latter 
really  were  injured,  (volenti  non  fit  injuria,)  these  criticisnis 
might  perhaps  be  allowable ;  but  what  application  haye  Hhej  to 
a  case  of  injury  done  by  those  agents  to  third  parties,  through 
the  very  £uth  and  confidence  which  their  principals  had  so 
prodigally  solicited?  Is  denunciation,  however  well  deserved, 
of  the  agents,  to  be  deemed  a  satisfaction  of  the  debt  of  their 
principals  ?  If  the  agents  have  been  guilty  of  improvident,  or 
even,  if  you  please,'of  fraudulent  acts,  who  should  take  the  con- 
sequences ;  they  who  held  them  forth  as  vested  with  '^  all  power, 
rights  and  privileges,"  or  they  who  trusted  them  on  the  fidth 
of  such  credentials  ?  Did  not  the  shareholders,  moreover,  know — 
indeed,  was  not  that  the  leading  object  of  forming  the  association — 
that  their  dead  securities,  in  the  form  of  mortgages  or  unavail- 
able real  estate  estimated  at  more  than  forty  per  cent  beyond 
its  convertible  value,  (see  the  receiver's  summary,)  were,  some- 
how or  other,  to  be  transmuted  into  the  precious  metals  ?  And 
did  they  not  select  the  agents,  whose  proceedings  they  now 
denounce,  with  an  express  view  to  their  known,  or  ^t  least 
reputed,  abilities  in  that  branch  of  art  ?  How  else  was  their  cash 
capital,  if  any,  to  be  raised?  The  association,  in  its  inception, 
as  appears  by  its  articles  of  copartnership,  consisted  of  twenty 
members,  with  one  thousand  shares  each,  of  one  hundred  dolIarSi 
making  an  aggregate  of  two  millions  of  nominal  capital,  and 
which  it  was  provided  '^  might  be  paid  in  any  of  the  securitiefl 
in  which  the  directors  were  authorized  to  invest  their  capital 
stock ;"  in  other  words,  in  bonds  and  mortgages.  Borrowing 
and  not  lending,  therefore,  at  least  in  the  outset,  was '  palpably 
the  object  of  the  associates ;  and  as  that  object,  at  the  time. 


Oortto  r.  Lw^m, 

ooold  not  T617  readily  be  effeotod  to  liie  eoitent  dotflireo^  <m  tlubi 
side  of  the  Atlantic,  it  beeame  necessary  to  ^oot^ert  Aib  boadi 
and  mortgages,  nnavailable  in  their  primitiTe  fbfmation,  into  a 
sort  of  bank  stocky  to  be  used  as  mac^hinery  to  ea^teaeting  gold 
frcm  the  mines  of  London^  9uch,  I  say,  was  palpably  the  desigtt 
of  the  associates,  and  ^hot  right  havo  they  to  cOfmpkizi  if  theuf 
agents^  men  of  their  own  selection,  and  membca:^,  too,  of  ilheiii 
own  body,carried  it  out?  And  was  not  the  g^o^al  bsbldng  lav 
itaelf,  whateyer  may  be  in  other  r^p^cta  its  JMtita,  framed  in 
this  same  spirit?  It  oifiginated,  notonOasly,  with  the  holdarfl 
of  inflated  real  estate,  whose  ambitions  ast»irati(»ia  oeiild  not 
cndnre  the  collapse  oi  1837.  Ita  fiirot  protrijnoQa,  thettofiwe> 
from  section  one  to  fourteen,  were  directed  to  the  repleiien  of 
the  exhaaated  currency,  by  antiMurising  the  comptirolleif,  oiKt  of 
the  mixed  metal  of  state  stocka  and  indiyidnal  mortgages,  to 
coin  <^  a  quantity  of  cireuhiting  notes  in  the-  simililiide  of  bank 
QOtea,"  to  be  delivered  to  auch  pera^na  as  ahonld  have  faroishad 
him  with  the  raw  matenaL  ^Che  leading  object  of  the^  rtmaiaing 
sectaons  was  to  declare  that  if  banking  pattnerships  would 
dqpaiHt  oopiea  of  th^  articlea  of  o(^partnei»hi{i,  in  >certaui  ieaig* 
nated  pnbiic  phicea,  th^  might  (notwithstanding  iht  irestiaaniiig 
act)  eatabUsh  offioea  of  discoont,  deposit  and  ciroQlaticm,  make 
the  inteiesta  and  liabilities  of  the  partm»0  transferable,  exempt 
them  fiom  individual  responsibility,  and  eontintne  their  «asooiated 
exiatence,  notwithstaading  the  death  ev  wmaaity  of  particolav 
members.  No  provision,  it  will  beaeen,  was  made  fixr  any  ca^ntal 
to  bo  paid  m,  or  fer  any  individual  liabilitf ;  and  if  bvainess  men 
saw  fit  to  trust  such  aasociatkms  they  were  at  liberty  to  do  so; 
ihey  would  do  it  with  their  eyes  open  and  with  full  notieei 
Guardiilg,  as  was  supposed  the  currency,  which  waa  deemed  a 
public  concern^  the  legislature  left  all  the  rest  to  individual 
control.  And  as  the  aasociations,  although  antboriaed,  were 
ni>t  obliged  to  issue  citculaiong  notea,  if  they  waived  that  privi« 
lege,  they  needed  only  auhscriptions  in  form,  but  no  capital  ib 
fret;  an  omission  so  eztraor£nary,  although  no  doubt  intm^ 
tional,  that  the  legislature,  in  1840,  were  compelled  to  declare 
that  no  association  thereafter  should  commence  business  until 
Vol.  XVII.  48 
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they  had  at  least  0100,000  in  securities,  such  as  the  comptroller 
was  allowed  to  receive.  To  say,  then,  that  the  association  in 
question  was  not  authorized  to  borrow,  on  a  pledge  of  securities, 
is  to  deny  the  vital  principle  of  its  existence,  the  very  object 
for  which  it  was  created  and  for  which  its  creaticxi  was  author- 
ized. If  the  officers,  therefore,  borrowed  money,  if  they  bought 
stocks  on  credit  and  sold  them  for  cash  to  raise  money,  if  they 
solicited  deposits  and  tempted  their  continuance  by  the  promise 
of  interest  to  the  depositor,  they  did  that  which  their  associates 
and  constituents  wished  and  expected  them  to  do,  and  which  the 
latter  have  no  right  (with  the  proceeds  in  their  pockets)  to 
repudiate  now  that  it  is  done.  It  should  not  be  overlooked,  in 
ibis  connection,  that  not  only  did  the  general  banking  law 
expressly  and  in  broad,  unrestricted  terms,  authorize  these 
associations  to  ''  receive  deposits,"  but  in  the  present  instance, 
the  associates,  not  willing  to  leave  the  right  to  receive  deposits 
on  time  to  necessary  implication,  expres&ly  provide  in  their 
articles  for  "receiving  deposits  an  interest  or  otherwise."  And 
what  is  a  loan  of  money  hut  a  general  deposit,  on  interest  or 
otherwise,  as  the  parties  agree?  And  if  on  interest,  of  course 
on  time,  shorter  or  longer,  certain  or  uncertain,  according  to 
agreement ;  for  interest  is  a  compensation  for  the  use  of  money, 
and  without  time  there  can  be  no  use.  Besides,  to  receive 
deposits  on  time  is  now  and  ever  has  been,  an  acknowledged 
part  of  the  business  of  banking,  and  may,  on  occasion,  as  an 
incidental  power,  be  necessary  to  carry  on  that  business ;  espe- 
cially in  the  case  of  associations,  whose  whole  capital  as  the  law 
stood,  might,  if  they  chose  to  issue  no  currency  "  in  the  simili- 
tude of  bank  notes,"  consist  of  bonds  and  mortgages  on  real 
estate.  Indeed  the  power  of  receiving  deposits  at  a  low  rate 
and  reloaning  them  at  a  comparatively  high  rate  of  interest, 
would  seem  to  be  not  only  the  legitimate,  but  the  most  natural 
source  of  profit  to  such  an  institution,  and  also  indispensable 
at  times  to  guard  its  credit  against  a  sudden  run.  The  power, 
like  any  other,  may  be  abused ;  but  that  is  no  reason  for  either 
destroying  or  denying  its  existence.  And,  even  admitting  its 
abuse,  what  interest  have  the  public  that  they  should  interfere 
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by  penalties  and  forfeitures,  to  be  pat  into  the  pockets  of  the  coi^ 
niying,  if  not  consenting,  shareholders?  and  to  be  extorted  from 
innocent,  xinsaspecting  strangers,  by  the  forced,  ex  post  facto 
imposition  of  positive  arbitrary  enactments,  which  the  legislsr 
tore  itself  stadiously  avoided  applying  to  such  cases,  and  which, 
from  their  penal  nature^  are  by  a  fundamental  rale  of  legal 
interpretation,  as  well  as  by  the  commoneist  dictates  of  natural 
justice,  precluded  from  bebg  extended  by  inference  ?  (JSprague 
V.  BirdsaU,  2  Cowen,  419.  Jwies  v.  Estis,  2  John.  879.  Dash 
V.  Van  Kleeck,  7  Id.  477.  Johnsm  v.  Burridl,  2  HUt,  288. 
Myers  v.  Foster^  6  Cowen^  667.) 

But,  although  not  necessary  to  the  argument,  it  may  also*  be 
contended,  and  very  justly,  that  to  grant  the  power  of  carrying 
on  the  business  of  banking  upon  a  mere  mortgage  capital,  carries 
with  it,  by  necessary  implication,  without  reference  to  the  power 
of  receiving  deposits,  the  right  of  borrowiug  money.  How  else, 
with  such  a  capital,  were  they  to  discount  notes,  or  buy  bills  of 
exchange,  or  foreign  coin  or  bullion,  all  expressly  allowed  to 
them,  and  confessedly  within  the  range  of  a  banker's  business? 
They  might,  it  is  true,  make  such  purchases  on  credit ;  but  what, 
for  the  purposes  of  this  question,  is  a  purchase  on  credit,  but,  in 
effect,  a  borrowing  of  the  amount  of  the  price  agreed  on  for  the 
period  stipttlated  in  the  cre^t?  That  they  can  buy  on  credit 
was  decided  by  the  court  of  appeals  in  the  recent  case  of  De 
Launy,  already  referred  to ;  which  was  the  purchase  of  a  sixty 
day  bill,  to  be  paid  for  in  two  or  (more  properly  speaking)  in  four 
months;  or,  in  other  words,  the  company  borrowed  of  DeLauny 
a  certain  number  of  francs  deliverable  in  two  months,  on  & 
promise  to  return  a  like  amount,  with  interest  and  cotnmissioik 
added,  in  two  months  thereafter.  This  contract  was  adjudged 
to  be  valid,  and  also  the  written  instruments',  on  both  sides, 
which  evidenced  the  obligation. 

We  have  seen,  then,  that  the  association,  both  in  express 
terms,  and  by  necessary  implication,  authorized  its  officers,  when- 
ever they  should  deem  it  necessary,  to  raise  money,  either  on  a 
simple  promise  to  repay,  or  on  a  pledge  of  securities.  We  have 
also  seen  that  the  general  banking  law,  in  like  maiuier,  gave  the 
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•08od&iitei  tiie  ri^  to  delegate  soA  a  power  to  its  ofBoei;i> 
And  farther,  ve  have  seen  that  evidences  of  each  indebtedneai 
might  be  given  eitiier  bj  entries  in  pa8s4)ook8,  or  by  bills  of  ex- 
change  drvwn  on  a  foreign  agency,  or  by  bonds  with  or  without 
eoapcns  attadted,  or  in  any  other  form,  ezcqit  such  as  sbinild 
bear  ^^  the  similitade  ci  haaok  notes,"  or  be  artfolly  contrived  te 
deleat  or  evade  that  prohibition.  After  June  8d,  1840,  when 
the  act  of  May  previous  went  into  operation,  it  may  be  thai  the 
iuuociation  Cooldnot  give  a^notoor  6i2r unless  made  ^^ payable 
on  demand  and  withoat  interest.''  ($  4.  Leaviti  v.  Pahn&r,i 
Comst.  19.)  But  were  it  necessary  to  Ibe  argument,  and  were 
it  m  (qpen  qoeation,  as  we  think  it  ought  to  be,  we  should  say 
ihat  tiiat  act  appUed  only  to  "^  cireukting  notes."  its  language 
as^  that '^nobanldmg  association  shaUt9«tteirpii^m{»reu2^ 
any  bill  or  note)"  &c;  It  was  bat  an  extonsion  to  these  part^ 
nership  associatioBS,  of  one  of  the  prohibitions  then  ezistiiig 
agaxDSt  monopoly  carperaibmsi  (10  Paiges  109.)  For  by  the 
act  of  Apxil  2d)  1829,  commonly  called  the  safety  ftind  act,  then 
in  force,  it  iras  provided  that  '^  no  moneyed  corporation,  subjeet 
to  the  psoviflions  of  diat  act^  should  issue  any  hill  or  note  of  ihe 
said  corporation^  unless  tiie  same  should  be  made  payable  on  de- 
nand  and  withoat  interest."  (And  liere,  in  passing,  it  may  be 
proper  to  obserre  a  decisive  evidence  that  the  legislature  did  not 
consider  these  newly  authorised  assoeLations  as  coming  within 
the  description  ai  moneyed  corporaHans;  else  why  suck  an 
enactment  7)  What  then  waa  lihe  meaning  of  the  terms  "  issue 
or  put  in  circulation"  as  applied  to  the  business  of  banking 
whether  canied  on  by  corporaiiDns  or  by  free  baddng  assoda- 
Isonsl  In  othar  wovds/  what  was  the  Mtitg*  intended  to  be  pro- 
hibited ?  For,  as  very  justly  expressed  in  one  of  die  reed  vei'a 
printed  points^  "statutes  prohibit  things,  not  naittos." 

Chancellor  Walworth,  in  the  esse  of  the  Ontario  Bank  v« 
Sehermerbcrny  (10  Pmge,  109,)  gives  the  answer  to  Mb  ques- 
tJDB.  TheiMxyrision  was  intended,  he  says,  ^^to  prefvent  Ae 
banks  from  isstthig  poet  notes,  or  post  bills  of  toshange^  wUA 
wight  pasafrwn  hand  to  band  as  part  ofAe  ckrcidating  m» 
iiamif  thoemmtryJ^    As  the  pap«,  in  that  case^  was  a  diaft 
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i^branm  by  tiie  bank  ia  Oanandaigaft  on  a  bank  in  Alb«fty,  aot  i« 
order  cor  bearer,  he  held  that  it  was  Talid,  althoi^h  not  pa^bie 
iKii  demand,  but  thirty  dayg  after  date.  ^<  Notes  and  drafts  ikot 
negotiaUe,  said  the  ehanoeDor,  and  vhioh  fbr  that  reason,  cannot 
be  «sed  oreirealated  as  a  anbstitdte  for  xnonej,  when  issued  by 
banks  in  the  oouree  of  their  fott^ness,  either  ds  evidences  of  in- 
debtedness; to  partievlar  iAdiTidnals  or  for  other  legitimate  pur- 
poses, are  clearly  n^  JwitUn  the  misohiefs  whith  the  legislature 
intended  to  gaard  against  by  iliose  prohibitory  provisions,  al^ 
ilioBgh  the  kngoege  tised  by  the  legislature  is  broad  en<mgh  to 
eover  liiat  kkid  of  securities  also>  wh^re  they  asstiine  the  char- 
acter of  i^otnissory  notes  or  bills  of  exchange."  This  case,  like 
ttiat  of  Been  V;  Warm^,  is  a  direct  authority  also  for  the  prop- 
osition that  words,  however  general,  and  whether  ^sed  in  a  statute 
«r  in  a  constitution,  are  to  be  restraihed  to  the  particular  subjeei 
tinder  consideration ;  that,  as  the  legislature  in  the  enactment 
in  questien  were  directing  their  attention  to  paper  which  was  to 
be  ^  issued  or  put  in  circulation,'^  they  were  to  be  deemed,  When 
using  the  term  ^*any  bill  or  notes,^  to  hare  intend^  any  ciroft- 
lating  bill  or  note  adapted  and  likely  to  be  used  as  a  substitute 
for  money ;  and  that  a  draft  not  payable  by  iti  terms  to  ordef 
or  bearer,  although  expressed  in  dollars  and  net  in  forel^  coins, 
said  drawn  on  a  domestic  and  not  a  foreign  place,  was,  there- 
fi^e,  not  wilAiin  the  prohibition,  and  if  issued  ia-  good  ftbith,  was 
▼slid.  The  result  is  that  the  terms  ^*  issue  or  put  in  <»rcu}ation,'^ 
when  used  in  reference  to  banking  in  this  state,  have  Sr  i^estrict- 
^  special  and  almost  technical  meaning  relating  eacclusively  te 
tiM.moneyed  currency  of  the  country,  or,  in  the  language  cf  th^ 
general  banking  law,  to  ^circulating  notes  in  the  similitude  of 
bald:  notes.''.  No  banking  assoeiatioii^  it  was  provided,  should 
p«t  oHt  eiHih  notes,  directly  or  indirectiy,  unless  they  were  made 
c(»i^Nrmable  te  the  legal  standard ;  thiit  is,  &et  j  unless  the  holder 
wae  inadeeafe  by  a previcits  deposit  of  the  required  security ; 
und  second,  unless  the  whole  community  were  protect^  from 
ilioneyed  inflations,  by  a  strict  liability  on  the  one  hand  to  pay 
in  teisk  on  demand,  end  on  the  other  to  lose  all  interest  if  not 
pMtxptij  deimonded.    Itwas  suth  notes  and  such  oidy,  and  such 
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iflsui&g  and  patting  in  circulation,  that  the  legislature  had  in 
view,  when  they  created  this  new  misdemeanor.  All  this,  it  is 
said,  may  be  very  good  reasoning,  and  the  decision  of  Ghancellfflr 
Walworth,  when  pronounced,  might  have  been  very  good  author- 
ity, but  the  court  of  appeals,  a  higher  tribunal,  now  holds,  or  at 
least  have  held,  a  different  doctrine.  In  the  case  of  Palmer  v. 
Leavittj  the  notes  then  in  litigation,  we  admit,  were  adjudged  to 
be  illegal  and  void,  as  issued  after  and  in  contravention  of  the 
act  of  1840.  They  were  negotiable,  could  pass  from  hand  to 
hand,  and  were  in  all  respects  in  the  ordinary  form,  (unless  in 
three  particulars  to  which  I  shall  presently  advert,)  and  being 
made  payable  expressly  on  time  and  with  interest,  they  were, 
unless  those  three  particulars  make  a  distinction,  palpable  vio* 
lations  of  the  law.  Those  three  particulars,  however,  as  already 
observed,  although  to  some  minds,  and  I  confess  to  my  own,  they 
may  appear  important  and  even  controlling,  were  not  adverted 
to  by  the  learned  judge,  who  delivered  the  opinion  of  the  court. 
They  were,  the  magnitude  of  the  amount,  the  place  of  payment, 
and  the  kind  of  paym^it.  And  these  particulars,  when  considr 
ered,  cannot  &il  to  suggest  the  question  to  every  practical  mind, 
could  promissory  notes  on  time,  made  payable  in  pounds  sier- 
ling,  in  London,  and  in  sums  exceeding  in  value  five  thousand 
dollars  each,  and  intended  to  be  negotiated,  not  here^  but  in 
London,  have  an  influence  on,  or  be  likely  to  become  part  of,  the 
currency  of  the  state  of  New- York  ?  And  if  not,  why  should  the 
legislature  of  the  state  of  New-York  have  prohibited,  or  be 
deemed  to  have  prohibited  the  use  of  such  paper  ?  Or  rather,  is 
the  prohibition  so  clear  and  the  reason  for  it  so  palpable,  that 
the  act  should,  or  by  any  just  rule  of  interpretation  can,  be  pro- 
nounced a  misdemeanor  punishable  by  fine  and  imprisonment? 
For  it  should  be  kept  in  mind  throHghout  all  the  stages  pf  the  ar- 
gument that  the  contracts  in  question  cannot  be  void  unless  dkey 
are  at  the  same  time  criminal  misdemeanors.  If  void,  .they  are 
so  because  prohibited  by  statute ;  and  where  ihQ  performance 
of  any  act  is  prohibited  by  statute,  the  doing  such  act,  (unless 
otherwise  specially  declared,)  ^'  shall  be  deemed  a  misdemeanor." 
(2  R.  S.  696,  §§39,  40.)    And  in  this  particular  case  the  v^ 


f 


NBW-TORK— DEQEMBSB,  1858.  343 

Ourtto  V,  Leaviti. 

section  oontaining  the  supposed  prohibition,  makes  every  viola- 
tion of  its  provisions,  as  abready  observed,  an  act  punishable  by 
fine  and  imprisonment 

Does  any  man  then  suppose,  however  much  he  may  denounce, 
and  perhaps  justly,  the  general  conduct  of  the  officers  and  man- 
agers of  the  North  American  Trust  and  Banking  Company,  that 
were  they  brought  to  trial  criminally  on  a  charge  of  issuing  a 
promissory  note  in  London  for  £1000  sterling,  payable,  with  in- 
terest, in  sixty  days,  any  jury  could  be  found  to  convict  them 
of  a  misdemeanor,  or  any  judge  to  sentence  them  to  fine  and  im- 
prisonment? Even  the  learned  justice  of  the  court  of  appeals, 
who  delivered  the  opinion  of  that  court  on  the  occasion  referred 
to,  and  who  is  now  one  of  the  learned  counsel  of  the  receiver, 
would  hardly  go  that  length.  And  yet,  unless  the  act  was  a 
misdemeanor,  and  a  misdemeanor  of  a  crimioal  character,  it  was 
not  void ;  for  it  is  the  prohibition  by  statute  which  alone  makes 
it  void ;  and  it  is  the  same  prohibition  which  makes  it  a  misde- 
meanor. It  may  be  that,  to  test  ihj^  question,  a  crimioal  prose- 
cution is  now  pending,  and  that  the  accused,  waiving  the  statute 
of  limitations,  puts  himself  upon  what  he  is  advised  and  believes 
to  be  the  fair  and  just  interpretation  of  the  language  and  of  the 
intent  and  meaning  of  the  legislature ;  if  so,  what  judge  will  be 
fonnc^to  charge  the  jury  that  making  a  bill  for  £1000,  payable 
in  England  at  sixty  days  sight,  and  sending  it  banajide  to  Lon- 
don to  be  sold  for  cash,  is  prohibited  by  the  section  already  so 
often  cited;  that  the  mere  note  itself, in  spite  of  all  evidence  to 
the  contrary,  is  conclusive  proof  of  an  intention  to  issue  and  put 
in  circulation  a  spurious  currency,  within  the  meaning  of  the 
law ;  and  that  the  accused  must  of  consequence  be  found  guilty 
of  a  misdemeanor,  and  be  punished  accordingly. 

Admitting,  however,  such  a  result,  improbable  as  it  may  be, 
we  are  driven  then  to  the  mere  letter  of  the  law,  and  to  assume, 
contrary  to  the  general  rule,  that  the  legislature  intended  to 
prohibit  words,  not  things.  On  that  assumption,  the  prohibi- 
tion must  be  confined,  for  they  are  the  only  wortls  used,  to  bills 
and  notes.  Literally  ao^d  strictly,  and  in  some  respects  (such 
as  the  right  of  offset)  even  substantially,  a  bond  is  not  a  bill  or 
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note.  If  tlien,  as  already  ahown,  the  bondfl  in  queetion,  were 
really  and  tmly  bonds,  and  not  notes,  tlie  eoncltision,  in  that 
view,  would  be  that,  even  if  issued  after  June  8d,  1840,  they 
were  not  prohibited,  and  are  valid  securities.  Hence,  in  the 
case  of  the  Merchants'  Exchange  Company,  an  admitted  corponir 
tion,  where  the  notes  issued  were  precisely  the  same  as  the 
present,  neither  court  nor  counsel  suggested  a  doubt  of  their 
validity,  notwithstanding  that  the  company,  by  the  Sd  title  of 
the  law  in  relation 'to  corporations,  (1  R.  S.  599,)  were  ex- 
pressly prohibited  "  from  issuing  bills  or  notes  or  other  evi- 
dences of  debt  upon  loan  or  for  circulation  as  money."  And  the 
court  accordingly  decreed  the  mortgage  given  to  secure  such 
bonds  a  valid  instrument,  and  ordered  a  foreclosure  and  sale. 
And  this,  too,  was  done  after  the  discussion  and  decision  in  the 
case  of  Leavitt  v.  Palmer.  But  the  case  of  Leaviit  v.  Palmer^ 
even  when  the  instruments  are  literally  bills  or  notes,  does  not 
appear  to  have  been  followed  in  the  subsequent  case  already 
cited  from  the  same  court.  V  The  instruments  stipulated  by  the 
association  to  be  given  to  the  BeLatmys  were  ftiZb,  and  were 
bills  at  60  days,  and  of  course  not  on  demand  ;  and  yet  the  stip- 
ulation was  held  valid,  and  the  stock  transfers,  made  to  secure 
it,  enforced  as  legal  acts.  And  how  could  a  stiptdatitm  to  give 
bills  be  valid,  if  the  bills,  when  given,  would  have  been  itfegal, 
and  the  act  of  giving  them  a  misdemeanor?  And  iif  &  hSXL 
on  time,  payable  in  French  coin  and  in  a  French  city,  wacr  vaM 
how,  under  a  statute  speaking  indiscriminately  of  ^  both  bSb 
and  notes,"  could  a  note  payable  in  English  coin  and  in  an 
English  city  be  void ;  or  how,  stating  the  case  criminally,  oooM 
the  latter  act  be  palpably  a  misdemeanor,  while  the  fermer, 
under  the  same  law,  was  innocent  and  legal?  In  the  one  case^ 
the  promise  held  to  be  void,  was  to  pay,  not  on  demand,  but  »t 
a  future  time,  one  thousand  sovereigns  in  London ;  in  the  other 
case,  the  promise,  held  to  be  valid,  was  to  pay,  not  on  demand, 
but  at  a  future  time,  two  hundred  and  fifty  thousand  fitoics  is 
Paris.  If  these  two  decisions  be  not  contradictory,  it  would  be 
difficult  to  conceive  what  is  a  contracBction.    And  if  ihej  are^ 
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jthen  the  role  (of  the  law  aa  well  as  of  the  gospel)  clearly  ap- 
plies that  the  last  shall  beffirst,  and  the  first  last. 

One  thing  cannot  fisdl  to  strike  every  thinking  mind  with 
astonishmei](Lt  in  looking  at  this  cause,  and  that  is,  that  a  charge 
of  criminal  misdemeanor  should  be  extracted  from  a  law  thucf 
differently  interpreted  by  the  ablest  cojirts  and  the  ablest  counseI| 
and  that,  too,  under  a  system  x>f  jurisprudeuce  which  inculcates; 
as  fundamental,  the  principle  that  pains  and  penalties  are  to  be 
clearly  prescribed  in  advance,  and  not  to  be  extended  by  ex  post 
facto  implications.  It  may  be  urged,  perhaps,  that  in  the  case 
of  DeLanny,  and  in  the  case  of  the  Merchants'  Exchange 
Company,  the  time  feature  was  not  adverted  to  by  bar  or  bench. 
And  can  it  be  contended  that  in  two  strongly  contested  cases^ 
involving,  one  of  them  fifty  thousand  dollars  and  upwards,  and 
the  other  more  than  one  million ;  a  circumstance,  fully  in  the 
view  of  both  bar  and  bench,  should  be  treated  by  both  as  inno- 
cent and  legal,  and  yet  be  a  misdemeanor  subject  to  fine  and 
imprisonment  7  ■  Where  court  and  counsel  are  blind,  a  confid- 
ing community,  especially  of  strangers,  may  be  pardoned  for 
not  seeing.  Indeed  in  the  case  of  the  Mercha/ni^  Bank  v. 
Spaldingj  decided  only  a  £ew  days  since,  the  court  of  appeals 
expressly  held  "  that  citizens  of  another  state,  making  contracts 
in  that  state  to  be  performed  there,  are  not  chargeable  with  ^ 
knowledge  of  our  lawq."  That  was  a  case  of  a  circulation  of 
foreign  bank  bills  of  .a  less  denomination  than  five  dollars, 
which  the  statute  prohibits ;  and  yet  the  charge  of  the  judge, 
that  the  plaintiffs,  in  the  absence  of  proof  of  any  actual  knowl- 
edge of  the  prohibition,  were  entitled  to  recover  on  the  note 
discounted,  was  sustained  by  the  court  above. 

Admitting  the  bonds  issued  by  the  company,  and  the  trust 
mortgages  created  to  secure  them  to  bo  otherwise  valid,  it  is  con- 
tended that  the  debts  or  considerations,  which  they  were  given 
to  pay  or  secure,  had  an  unlawful  origin,  and  that  the  securi- 
ties for  that  reason  cannot  be  enforced.  The  question  of  inva- 
lidity on  the  supposed  ground  of  usury,  incident  to  some  of  the 
bonds,  (those  sold  at  90  per  cent,)  has  already  been  considered. 
A  sale  of  foreign  coin,  or  a  purchase  of  foreign  coin,  or  an  ex- 
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diange  of  foreign  coin  deliverable  in  four  months,  for  a  less 
amount  of  the  same  coin  deliverable  in  two  months,  although  the 
difference  computed  as  interest,  may  be  more  than  seven  per 
cent  for  the  use  of  the  money,  unless  it  bo  a  mere  cover,  and  bo 
designed  by  both  parties,  is  not  usurious.  In  the  case  of  Leavitt 
V.  DeLauny  that  was  the  precise  question  argued,  considered 
and  decided.  As  to  others  of  the  bonds,  they  were  received  or 
held  for  advances  made  by  the  Palmers  to  take  up  bills  of  ex- 
change, which  the  company  were  authorized  by  law  to  draw  and 
sell,  or  for  moneys  paid  at  the  special  instance  and  request  of  the 
company  to  redeem  certificates  of  deposit,  which  the  company 
had  issued,  and  which  they  saw  fit  to  recognize.  Whether  these 
bills  and  certificates  were  strictly  binding  or  not,  the  company 
elected  to  take  them  up ;  and  having  requested  the  Palmers  to 
advance  the  money  for  that  purpose,  cannot  now  repudiate  the 
obligation  to  refund.  In  my  view  of  the  law,  however,  as  already 
stated,  both  the  bills  of  exchange  and  certificates  of  deposit  were 
legal  and  binding.  They  were  not  currency  ;  they  were  not  ne- 
gotiated or  designed  to  be  negotiated  as  currency ;  they  were  not 
an  infringement  of  the  restriction,  admitting  it  to  be  applicable 
to  the  free  banks,  which  prohibited  the  issuing  of  bills  or  notes, 
or  other  evidences  of  debt,  upon  loan  or  for  circulation,  as  money ; 
they  were  not  loaned  as  money,  nor  put  in  circulation  as  money, 
nor  were  they  (within  the  meaning  of  the  statute)  put  in  circu- 
lation at  aU.  This,  it  appears  to  me,  as  matter  of  feet,  is  the 
inevitable  result  of  the  evidence.  Mr.  Justice  Bronson,  it  is 
true,  in  the  case  of  the  Cooke  certificates,  seemingly  arrived  at 
a  different  conclusion.  It  is  not  an  uncommon  thing,  however, 
and  not  contrary  to  any  rule  of  law,  for  a  second  jury  to  find  a 
different  verdict  from  the  first.  A  more  elaborate  investigation 
of  the  issue,  and  a  more  direct,  and  perhaps  a  more  sharpened 
concentration  of  attention  on  the  exact  point  of  difficulty,  is  well 
adapted,  and  very  likely  to  detect,  and  when  detected  to  dissi- 
pate error.  "  No  man,"  says  Mr.  Justice  Bronson,  (a  name  whose 
authority  I  shall  have  frequent  occasion  to  invoke,)  "  no  man  can 
feel  entirely  sure  in  his  conclusions  until  the  subject  has  been 
viewed  in  all  its  various  aspects."    Stare  decisis,  I  am  aware> 
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IB  a  sound  doctrine,  bat  not  so  stabb(»m  as  to  exclude  every  new 
light.  Error,  when  clearly  shown,  may  be  corrected,  even  when 
venerable  for  its  years ;  much  more  so  in  a  case  of  recent  impres- 
sion. How  a  promissory  note  (for  in  that  light  I  am  willing  to 
consider  these  certificates  of  deposit)  for  one  thousand  (and  it 
might  as  well  have  been  one  hundred  thousand)  pounds  sterling, 
payable  vnih  interest^  twelve  months  after  date  in  London^  with 
a  special  postscript  at  the  bottom  informing  the  prudent  Babject6 
of  Great  Britain  that  it  was  issued  in  pursuance  oi^  and  was 
secured  by  a  certain  deed  of  trust,  &c. ;  how,  I  say,  such  a  doo< 
ument  could  inflate  the  currency  of  the  state  of  New- York,  or  b0 
circulated  here  as  a  bank  note,  or  be  capable  from  any  similitude 
to  a  bank  note,  of  deceiving  the  most  confiding  citisen  of  this  re- 
public, I  am  unable  to  perceive.  That  the  issue  of  such  a  doc- 
ument in  Great  Britain,  by  a  company  of  New- York  merchants, 
should  have  been  denounced  by  a  New- York  legislature  as  a 
misdemeanor,  worthy  of  fine  and  impris(mment,  is  quite  incom- 
prehensible. To  repudiate  the  obligation  on  such  grounds,  while 
keeping  the  fruits  of  the  transaction,  were  the  act  done  by  the 
shareholders  themselves,  must,  I  repeat,  strike  every  ingenuous 
mind,  not  perverted  by  sophistical  subtleties,  as  little  better  tbaa 
obtaining  so  much  money  from  unsuspecting  strangers,  "  under 
fiilse  pretences."  Will  the  courts  of  this  state,  after  their  att«2- 
tion  has  been  directly  called  to  the  true  character  of  the  transac- 
tion, lend  themselves,  under  a  doubtful  supposed  legal  compul- 
cd<Hi,  to  such  a  dishonorable  repudiation?  Or  rather,  (for  no 
shareholder  interposes  directly,  and  the  receiver  is  the  officer  of 
the  court,)  will  they,  unsolicited,  become,  as  it  were,  the  repudi- 
ators  themselves  %  One  of  the  judges  of  Pennsylvania^  in  a  late 
case,  observed,  and  the  s^timent  is  becoming  general,  that  ^  he 
had  BO  great  a  veneration  for  the  law  as  to  suppose  nothing  to 
be  law  which  was  not  founded  in  comm<»i  sense  and  common  hon- 
esty."   (2  Yeaiesf  Rsp.  602,  cUing  3  T.  R.  62, 162.) 

Another  ground  of  invalidity  is  supposed  to  arise  out  of  the 
dealings  of  the  company  in  public  stocks.  The  company,  it  is 
said,  trafficked  in  stocks,  and  the  moneys,  or  a  portion  of  them, 
adwanced  by  the  Palmers,  were  applied  to  that  purpose,  with 
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their  knowledge ;  and  Cannot,  tberefore,  be  recovered  back,  or  bd 
charged  itpon  the  trtidt  secorities.  It  might  be  a  sufficient  answer 
to  this  objection  to  say  that  the  Palmers,  admitting  they  knew 
the  purple,  had  no  knowledge  of  its  alleged  illegality.  Bnt 
waiving  that  point,  how  does  the  case  stand.  It  is  conceded  that 
the  free  banking  associations  by  a  necessary  implication  from 
the  express  provisions  of  the  law,  have  the  capacity  of  owning, 
holding,  and  transferring  state  stocks  as  well  as  bonds  and  mort- 
gages ;  but  they  can  do  so,  it  is  said,  as  to  stocks,  only  within 
certain  limits  and  for  certain  purposes.  They  may  purchase, 
at  sales  under  judgments  or  hypothecations,  to  any  amount ;  they 
may  also  purchase  to  deposit  with  the  comptroller  to  any  amount ; 
they  may  purchase  to  invest  their  surplus  funds,  and,  as  that 
surplus  is  at  their  own  discretion,  of  course,  again  to  any  amount 
^'  All  these  powers  (it  is  admitted  in  one  of  the  cases  cited)  are 
incident  to  the  express  power  to  conduct  the  business  of  bank- 
ing ;"  btit  to  '^  traffic"  in  public  stocks  is  not  given  to  them.  And 
is  the  foifbiture  of  nearly  two  milliofis  of  dollars  to  turii  upon  so 
vague  a  distinction  ?  No  prohibition  of  the  kind  is,  of  is  pretend- 
ed to  be,  expressly  coirtamed  in  the  act.  Is  then  a  prohibition, 
penal  in  its  consequences,  to  be  inferred,  under  such  dream- 
stances,  firom  the  want  of  an  express  grant  of  the  particular  power  ? 
And  what,  it  may  be  asked,  is  the  legal  definition  of  the  act  of 
trafficking  in  stocks,  as  distinguished  from  taking  them  without 
limit  in  payment  of  debts,  and  buying  them  without  limit  as  a 
basis  of  circulation,  or  as  a  mode  of  investing  a  fluctuating  and 
indefinite  surplus  ?  When  the  company  makes  a  purchase,  is  the 
seller  to  inquire,  at  his  peril,  whether  they  have  surplus  funds  oh 
lumd  or  shortly  expected  ?  And  is  the  sale  to  be  valid  or  void, 
as  to  him,  according  as  the  company  gives  a  true  or  a  fidse 
answer?  Is  it  to  be  valid  if  they  give  a  fakoe  answer;  and 
Yoid  if  they  give  a  true  one  ?  And  what,  it  may  be  asked, 
in  such  a  case  is  surplus  capital  ?  Surplus  over  what  ?  The 
indefinite  power  of  investing  surplus  funds  in  public  stocksi 
and  of  buying  public  stocks  to  pledge  with  the  comp- 
troller, carries  with  it,  as  a  necessary  consequence,  it  wodd 
seem,  the  unrestricted  power  of  buying  and  selling  public  stockSi 
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^ten  if  BUch  power  were  hot  incidental  to  the  general  power 
of  banking.  To  illustrate  this  proposition :  suppose  the  company 
to  have  purchased  half  a  million  of  Ohio  stocks  to  pledge  foi* 
bank  notes.  They  return  the  notes  and  the  comptroller  returns 
the  stocks.  They  then  buy  and  pledge  and  redeem  another 
half  million,  and  so  on  from  time  to  time,  and  perhaps  even 
from  day  to  day,  until  they  become  in  this  way  possessed  of 
millions  of  public  stock.  They  then,  from  time  to  time,  as  con- 
yenience  prompts,  sell  these  investments.  Is  not  such  ^  course 
of  business  law&l?  Are  not,  at  all  events,  the  sales  made  to 
the  company,  valid?  And  if  so,  (of  which  thore  can  be  no 
doubt,)  what  is  the  process,  taken  collectively,  but  a  lawful 
trafficking  in  public  stocks  ?  Too  much  of  this  kind  of  business 
may  be  inexpedient^  may  be  imprudent.  And  so  may  large  dis- 
counts to  weak  fiiends.  But  are  the  legislature  and  the  courts 
to  regulate  all  the  improvidences  of  commerce  ?  Are  they  to 
be  the  universal  guardians  of  adults  as  well  as  of  infants  1  Or 
lather,  when  the  legislature  has  purposely  abstained  from  inter- 
fering, are  the  courts  to  step  in  and  supply  the  supposed  omis- 
sion 1  The  former  body  deemed  it  sufficient  to  guard  the 
currency,  ih  which  the  whole  community  had  an  interest ;  but 
the  latter,  it  seems,  are  to  supervise  the  stock  market^  and  pro^ 
tect  grown  up  speculators,  hot  from  buying,  for  that  they  cannot 
prevent,  but  from  buying  and  Celling  frequentlt/  ;  so  frequently 
as  to  constitute  the  vague  something  called  trafficking/^  Sut 
what  are  public  stocks,  that  &ven  trafficking  in  them,  by  a  free 
banking  association,  should  hb  adjudged  a  misdemeanor?  A. 
loans  to  the  state  of  New- York,  ten  thousand  dollars,  and  takes 
its  written  acknowledgment  of  .the  debt;  B.  buys  the  certifi- 
cate, steps  into  A.'s  shoes,  and  in  effect  becomes  himself  the 
lender.  Subsequently,  wanting  to  discount  a  firiend's  accommo- 
dation note,  he  again  sells  out  and  substitutes  C.  in  his  place. 
0.  then;  in  effect,  has  lent  the  state  of  New- York  ten  thousand 
ddlars ;  is  0.  for  this  act  a  criminal?  and  must  B.,  the  vender, 
forfeit  his  purchase  money  as  particeps  criminis  7  And  fur- 
ther, (for  the  present  case  goes  that  length,)  if  0.,  unconscious 
as  he  well  might  be,  of  any  criminal  offense,  asks  D.  (having 
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bought  the  stock  on  a  short  credit)  to  advtfnce  the  $10,000 
to  tako  up  his  notes  ;  and  D.,  a  stranger  to  our  laws,  thinkiDg  no 
evil,  and  not  imagining,  and  having  no  reason  to  imagine,  that  any 
statutory  prohibition  existed  in,  or  could,  by  any  subtlety,  be  ex- 
tracted &om  the  code  of  a  civilized  state  against  his  doing  so^  makes 
the  advance :  if,  I  say,  D.  under  such  circumstances,  pays  the 
acknowledged  debt  of  C.  at  G.'s  special  instance  and  request^ 
shall  he  be  denied  a  return  of  his  money,  and  C.  be  left  and  pro- 
tected in  the  possession  of  the  stock,  merely  because  C,  instead 
of  being  an  "  individual  banker,"  was  one  of  an  assodatien  of 
individual  bankers  ?  and  that,  too,  under  a  law  professing  to 
remove  restraints  and  to  establish,  except  as  to  currency,  a  sys* 
tern  of  free  banking  ?  Even  in  the  case  of  a  usurious  or  gamb- 
ling debt,  a  debt  palpably  and  confessedly  iUegal  and  expressly 
prohibited,  if  the  borrower  requests  a  friend  to  pay  such  a  debt 
for  him,  aiid  gives  in  return  a  mortgage  to  secure  tibe  advance, 
Was  it  ever  contended  that  he  could  afterwards  maintain  a 
bill  in  equity,  to  avoid  the  obligation  and  cancel  the  security? 
Much  iniquity  has,  no  doubt,  been  done  under  the  plea  of  usury ; 
but  no  case,  it  is  believed,  not  even  that  of  the  Dry  Dock  Bank, 
has  gone  |90  far  as  to  sanction  such  a  doctrine.  In  the  case  of 
Murray  v.  Sands  4*  Judsmij  the  court  of  appeals  have  within 
a  few  days  decided,  '^  that  it  is  no  fraud  upon  other  creditors  ht 
a  debtor  to  pay  or  provide  for  the  payment  of  a  usurious  debt" 
And  if  money,  advanced  to  discharge  an  expressly  prohibited 
debt,  is  the  legal  basis  of  a  claim,  how  can  that,  which  has  been  ad- 
vanced to  discharge  a  debt,  not  only  not  expressly  prohibited,  but 
prohibited,  if  at  all,  by  a  very  obscure  and  dubious  implicati<»i, 
be  denied  the  same  rights  $  The  revised  statutes  (1 R.  S.  599) 
enumerate  certain  powers  as  belonging  to  '^  every  corporation," 
and,  among  them,  the  power  to  purchase  and  dispose  of  ^'  such 
personal  estate  as  the  purposes  of  the  corporation  shall  require 
not  exceeding  the  amount  limited  in  its  charter."  If  the  free 
banks,  then,  be  corporations,  (which  in  the  B&me  of  the  oonsti- 
tution  and  statutes  I  respectftdly  deny,)  and  are  so  to  be  coin 
sidered,  what  limit  is  there  on  their  power  to  purchase  personal 
estate,  if  the  purposes  of  banking  require  such  purchase  ?   And . 
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why  may  they  not  purchase  public  stocks  as  irithin  that  pur- 
pose? Baying  state  stocks  is  a  common  and  ordinary  invest- 
ment of  bankers ;  and  selling  them,  from  time  to  time,  to  private 
individuals,  one  of  their  usual  branches  of  business.  Why,  then, 
may  not  the  purposes  of  the  corporation  occasionally,  at  least, 
require  such  purchase  and  sale  ?  And  if  so,  who  is  to  judge 
of  the  occasion  but  the  corporation  itself,  or  the  officers  entrusted 
with  the  management  of  its  affairs  ?  Is  the  judiciary  to  be 
called  in  in  every  case,  to  determine  whether  some  vague,  inde- 
finable boundary  line  has  been  passed  or  not  ?  Whether  the 
corporation  bought  too  much  or  too  frequently,  or  at  a  time  when 
its  business  did  not  absolutely  require  it  ?  And  must  every  per- 
son dealing  with  them  incur  the  almost  certain  peril  of  a  judi- 
cial proceeding,  and  the  altogether  certain  peril  of  a  dubious  and 
fluctuating  judicial  determination  7  Such  a  rule  of  construction, 
instead  of  repressing,  would  invite  litigation.  The  legislature 
hasy  at  times,  specially  prohibited,  and  at  other  times  specially 
allowed,  particular  chartered  banks  to  purchase  state  stocks 
according  to  the  views  of  public  policy  then  prevailing ;  but  in 
the  general  banking  act  they  made  no  express  provision  either 
way.  They  granted  certain  express  powers,  and  then  assumed, 
by  implication,  that,  under  them,  the  associations  would,  or  at 
least  might,  hold  public  stocks  ;  for  they  provided  for  transfers 
by  the  associations  o^such  stocks  to  the  comptroller;  and,  with- 
out first  acquiring,  they  could  not  transfer.  The  lepslature, 
therefore,  said,  and  the  judiciary  are  bound  by  the  declaration, 
that  in  the  grant  of  banking  powers  unrestricted,  was  compre- 
hended the  power  to  purchase  public  stocks.  At  all  events,  the 
language  utterly  negatives  the  idea  of  any  prohibition,  express 
or  implied.  And  in  that  case,  the  associations,  admitting  them 
to  be  corporations  in  every  respect,  would  have  power  under 
the  general  corporation  law,  if  not  under  the  general  banking 
law,  to  purchase  public  stocks,  they  being  personal  estate  and 
within  the  purposes  of  banking,  provided  the  amount  did  not  ex- 
ceed the  limit,  if  any,  prescribed  in  the  articles  of  association ; 
for  the  general  corporation  law  (§  2)  expressly  declares  that  the 
powers  therein  enumerated,  including  the  one  to  purchase  per- 
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fional  estate,  '^  shall  vest  in  every  corporation  thereafter  created." 
Whence,  then,  is  derived  the  supposed  prohibition  of  purchafling 
,  that  particular  species  of  personal  property  called  state  stocks, 
and  that  particular  mode  of  purchasing  called  trafficking?  I 
find  none  in  the  statutes.  And  how  is  such  a  prohibition,  under 
the  circumstances,  to  be  executed  ?  Is  a  purchase,  made  with 
a  view  to  sell  again,  void?  If  so,  every  purchase  would  be 
liable  to  be  invalidated ;  for  every  purchase  must  be  made  with 
a  view,  somo  time  or  other,  of  re-sale.  And  yet  eveiy  purchase, 
it  is  conceded,  is  not  void.  How  many  purchases,  then,  are  r<y 
quired  to  constitute  a  prohibited  traffic  ?  One  or  two,  certainly, 
are  not  sufficient.  Where,  then,  does  the  lawful  territory  termi- 
nate and  the  unlawful  commence  ?  And  is  it  for  the  judiciaiy 
in  every  case  to  prescribe  the  boundary?  Such  a  discretion 
would  be  as  difficult  as  it  would  be  arbitrary.  And  what  war- 
rant is  there  for  assuming,  or  rather,  as  it  seems  to  me,  for  usurp- 
ing it?  To  do  so  is  judicial  legislation,  neither  more  nor  less; 
judicial  legislation,  too,  imposing  penalties  and  forfeitures,  and 
therefore  of-  the  most  objectionable  species  ;  judicial  legisli^jiaD, 
not  in  harmony  with  and  in  aid  of  the  intention  of  the  legislar 
tive  department  proper,  but  in  hostility  Jo  it.  For  no  person,  it 
is  presumed,  will  deny  that  the  leading  object  of  the  act  of  1838 
was  to  establish  a  system  of  free  banking ;  whereas  the  tendency 
of  a  certain  portion  of  the  judiciary  has  been  and  still  is  to  in- 
terpolate, by  implication,  restriction  upon  restriction,  until  the 
will  of  the  legislature  shall  be  smothered  under  the  will  of  the 
courts.  Can  any  thing,  I  repeat,  be  plainer  than  that  the  legis- 
lature, in  the  general  banking  act,  authorized  the  associaticms 
organized  under  it  to  transfer  to  the  comptroller,  from  time  to 
time,  and  from  time  to  time  to  take  back  again,  as  oft^n  as  they, 
the  association,  saw  fit,  and  in  amounts  as  large  or  as  small  as 
they  saw  fit,  the  public  stocks  mentioned  in  the  act;-  and  is  it 
not  equally  clear  that  such  an  authority,  by  the  most  unavoid- 
able implication,  carries  with  it,  or  more  properly  speaking, 
assumes  the  existence  of,  an  indefinite  capacity  to  hold  such 
stocks  ?  Whence,  then,  comes  the  limitation,  lately  announced 
from  a  high  judicial  source,  that  these  associations  "  have  no 
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power  to  pnrchaBe  state  or  other  stocks  far  the  purpose  ofseUr 
mg  them  for  profit^  or  as  a  means  of  raising  money  ?"  And 
thatu  sale  to  them  for  such  purpose^  the  object  being  known  to 
the  vendor,  entails  a  forfeiture  of  both  stock  and  money?.  I 
agree  with  one  of  the  receiver's  counsel  in  commenting  lately, 
as  a  judge,  upon  a  decision  of  tl^e  court  of  errors,  under  what 
he  supposed  to  be  like  circumstances,  that  such  an  interpolation 
is  a  most  "  unwarrantable  usurping  of  the  will  of  the  legislature ; 
and  although  binding  on  the  parties  in  that  particular  case,  is 
not  to  be  followed  as  a  settled  precedent"  {BtUler  v.  Van 
Wycky  1  HiUf  457.)  More  especially,  it  seems  to  me,  may  we 
be  permitted  to  deny  the  "  paramount  authority,"  as  Mr.  Justice 
Bronson  says,  of  such  a  decision  standing  alone,  when  it  conflicts, 
not  with  the  whole  course  of  previous  decisions,  for  there  were 
none  directly  on  the  point,  but,  what  is  far  more  important,  with 
the  whole  spirit  and  tenor  of  the  direct  legislation  of  the  state; 
and,  when  in  the  language  of  Mr.  Justice  Gardiner,  slightly 
varied,  the  defense,  if  successful,  would  give  to  the  association, 
some  hundreds  of  thousands  of  dollars  of  state  stocks,  or  their, 
proceeds,  without  consideration,  and  enable  them  to  cast  upon 
bona  fide  creditors  the.  loss  arising  &om  the  association's  own 
improvidence.  {Ohio  v.  Pelh)  It  may  be,  although  many  en- 
lightened business  men  have  thought  otherwise,  that  it  would 
have  been  well  for  the  legislature,  in  organizing,  or,  more  prop- 
erly speaking,  in  aathorizing  the  system  of  free  banks,  to  have, 
prohibited  all  dealing  by  them  in  state  stocks.  For  myself  I 
see  no  particular  mischief  to  result  from  such  dealings,  properly 
oondncted,  more  than  from  buying  gold  and  silver  coin  and  bull- 
ion, and  bills  of  exchange  and  notes,  all  of  which  they  have  an 
admitted  power  to  do,  and  in  all  of  which  as  well  as  in  state 
stocks,  there  is  an  admitted  liability  to  abuse.  What  is  a  cer- 
tificate of  public  stock  but  the  written  promise  of  the  state  to 
pay  the  holder  a  certain  sum  of  money  at  a  certain  time  with 
interest?  in  other  words,  a  promissoiQr  note  ?  And  does  the 
mere  circumstance  of  the  staters  being  the  maker,  so  poison  the 
paper,  that  these  associations,  unable  to  take  care  of  themselves^ 
^ould  be  legislatively,  or  rather,  judicially,  protected  from  Its 
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touch  ?  To  an  '^  indiyidual  banker"  it  is  conceded  no  proteetioD 
was-neceseary.  He  might  toiich  and  handle  as  much  as  he  saw 
fit.  But,  and  here  lies  the  mystery,  if  he  ^  associates^  with 
other  individual  bankers,  and  they  tonch  in  partnership,  even  if 
the  firm  consists  of  only  two  members,  the  danger  so  changes 
its  character  as  to  require  a  penal  quarantine  f  Is  the  legis- 
lature justly  chargeable  with  such  an  absurdity  ?  I  think  not 
The  rule  laid  down  by  them,  it  seems  to  me,  is  precisely  the  re- 
verse ;  and,  as  Mr.  Justice  Bronson  said  in  the  case  of  BtUler 
V.  Van  Wyckj  ^^  if  we  have  not  mistaken  the  true  import  of  the 
statute,  it  is  not  very  important  to  inquire  (although  the  inquiry 
might  well  be  answered  in  the  affirmative)  whether  the  rule  it 
gives  be  a  salutary  one  or  not."  If  not  salutary,  or  not  deemed 
so  by  a  majority  of  the  community,  members  of  the  judiciary  as 
citizens  included,  and  if  persons,  so  thinkmg,  ''  must/'  as  Mr, 
Justice  Bronson  expresses  it,  ^^  have  relief  in  some  form,  it  is 
better  that  it  should  be  brought  about  by  direct  legislation, 
than  by  warping  existing  laws  to  the  exigency  (or  supposed  exi- 
gency) of  the  times.''  Owing  to  preconceived  opinions  and  early 
habits,  the  struggle  to  uphold  the  old  system  of  restraint  and 
monopoly,  has  been  a  severe  one  ;  and  judges  of  the  old  school, 
or  at  least  some  of  them,  ^have  deemed  themselves  bound  (as 
one  of  them  expresses  it)  to  see  that  the  stream  of  justice  flowed 
onward  in  its  accustomed  channel,"  forgetting  at  times  their  own 
admonition,  that  ^  if  judges  had  the  widi  they  had  not  the  pow^ 
to  bend  the  law ;"  and  forgetting  also  the  desire,  under  other 
circumstances  so  strongly  felt,  ^  that  if  the  law  was  to  be  altered, 
the  change  should  be  made  by  legislation,  and  not  by  judicial 
decision."  (1  Hill,  459.)  The  free  banking  law  was  no  doubt 
imperfect.  It  was  the  commencement  of  a  new,  and  for  a  long 
time  untried,  system.  Omissions,  inadvertent  or  intentional,  in 
the* outset,  were  to  be  expected.  These  omissions,  howov^, 
whether  real  or  imaginary,  were  to  be  judged  of,  and,  if  deemed 
Important,  to  be  supplied,  as  Mr.  Justice'  Bronson  expresses  it, 
"by  le^slation  and  nc*  by  judicial  decision."  The  legislature 
accordingly,  on  several  occasions,  have  performed  thatduty ;  but 
on  no  occasion,  although  the  prohibition  had  repeatedly  been  in- 
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6erted  in  particular  charters  of  incorp<»:ated  bankts,  did  they  eee 
£t  to  prohibit  the  free  banks  from  purchasing  state  stocks, 
whether  to  sell  again  at  a  profit,  or  to  remit  as  a  basis  of  ex- 
change, or  for  any  other  purpose,  legitimate  in  itself,  and  within 
die  scope  of  banking  bfisiness.  And  yet,  one  of  the  learned 
judges  of  the  court  of  appeals,  deeming  no  doubt  the  prohibitkxn 
^xxitained  in  the  monopoly  charters  to  be  wise  and  judicious,  and 
therefore  jNToper  to  be  extended  to  the  free  banks,  has  held  that 
although  the  fi^ee  banks  have,  as  he  admits  they  have,  the  power 
to  purchase  state  stocks  and  to  hold  state  stocks,  either  to  trans- 
fer to  the  comptroller,  OTy  by  way  of  iuTestment,  yet  they  "have 
no  power  (in  other  words  are  prohibited)  to  purchase  state  or 
other  stocks  for  the  purpose  of  selling  them  for  profit ;"  and 
that  "  where  the  object  was  known  to  the  vender,  and  made  part 
of  the  contract,  the  debt  for  the  purchase  m(mey  could  not  be 
enforced."  (Ohio  v.  PdL)  "Statutes,"  says  Judge  Bron8<», 
"are  usually  made  to  operate  prospectively,  and  do  not  disturb 
rights  already  acquired.  Bui;  when  the  law  is  changed  by  judicial 
decision,  especially  on  a  question  of  such  widely  extended  in- 
fluence as  that  relating  to  conveyances  of  pers(mal  property 
among  a  commercial  people,  it  is  impossible  to  foresee  all  the 
evil  consequ^aces  which  may  follow.  Such  decisions  act  upon 
the  past  as  well  as  the  future ;  and  no  man  can  feel  secure  in  a 
community  where  that  which  is  settled.to-day  may  be  overthrown 
to-morrow,  in  a  mode  which  has  an  ex  post  facto  operation,  and 
thus  either  legalizes  acts  which  were  originally  vdd,  or  makes 
those  things  vicious  which  were  &ultless  when  they  happened." 
Judicial  changea^  even  in  the  common  law',  which  i6  admitted  to 
be  flexible  and  prop^ly  subject  to  judicial  adaptation  to  the  ever 
changing  exigencies  of  society,  can  only  be  wrougjtit  out  by  slow 
and  imperceptible  degrees  ;  and  when  there  is  any  defect  whidb 
cannot  wait  this  slow  process  of  amendment,  "it  is  for  the 
legialature,"  as  the  same  learned  judge  very  truly  says,  "and 
not  the  courts,  to  apply  the  remedy."  Altibongh  the  case  of 
Pdl,  as  I  coneeive,  plainly  departs  from  the  law,  as  it  had  been 
previously  settled  in  Warner  y.  Beers^  and  ttcm  Hhe  policy,  and, 
M  it  0eein8  to  me,  obvious  intent  of  the  legislature,  it  has  been, 
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and  no  doubt  will  again  be,  strongly  urged  that,  as  the  decision 
of  a  court  of  last  resort,  it  is  a  conclusive  precedent,  which  must 
be  followed  until  the  legislature  shall  change  it.  To  that  ob- 
jection I  answer,  in  the  appropriate  language  of  the  receiver's 
counsel  when  speaking  judicially,  "  it  is  going  quite  too  fiu*  to 
say  that  a  single  decision  of  any  court  is  absolutely  conclusive 
as  a  precedent.  It  is  an  elementary  principle  that  an  erroneous 
decision  is  not  bad  law ;  it  is  no  law  at  all.  It  may  be  final 
upon  the  parties  then  before  the  court,  but  it  does  not  conclude 
other  parties  having  rights  depending  on  the  same  question." 
(Per  Bronson,  justice,  in  Butler  v.  Van  Wyckj  citing  five 
or  six  cases  in  the  late  court  of  errors  to  maintain  and  illustrate 
his  position.)  ''  These  examples,"  says  he,  "  are  sufficient  to 
show  that  our  court  of  dernier  resort  does  not  regard  its  own 
decisions  as  conclusive  by  way  of  precedent;  and  if  not  so  re- 
garded by  that  court,  it  would  be  strange  indeed  if  other  courts 
were  bound  to  follow  them,  at  all  eventSj  and  without  looking 
into  the  reasons  on  which  they  stand." 

The  case  of  the  Philadelphia  banks,  as  distinguished  from  that 
of  the  Pabners,  has  one  feature  pecitliar  to  itself  Their  claim 
is  attacked,  not  only  on  the  ground  of  the  alleged  illegality  of 
the  bonds  and  certificates  of  deposit  held  by  them,  and  which 
were  confisssedly  (that  is  the  certificates)  issued  after  June  3d, 
1840,  but  also  on  the  ground  that  these  securities  were  expressly 
given  as  collateral  to  a  loan,  nominally  of  $250,000,  but  really 
of  only  $241,250,  the  difference  being,  it  is  said,  a  usurious 
premium,  and  rendering  the  whole  contract  void.  It  is  not  de- 
nied that  the  contract  arose  out  of  "an  application  for  a  loan." 
It  stands,  therefore,  in  that  as  well  as  other  respects,  (m  a  dif 
ferent  footing  from  the  case  of  DeLsuny.  The  application^ 
however,  for  the  loan,  was  made,  not  in  this  state,  but  in  Penn- 
sylvania ;  and  although  the  subsequent  negotiations  were  con- 
dueted  principally  in  New- York,  they  bad  reference  to^  and  were 
not  complete,  till  ratified  in  Philadelphia.  By  the  agreement 
for  the  loan,  as  its  terms  were  finally  settled,  the  $250^00  were 
to  be  advanced  in  Philadelphia  currency,  then  at  a  discount  in 
New-York  of  from  three  to  five  per  cent,  and  to  be  repaid  in 
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Philadelphia,  with  interest  at  three  per  cent.  Certificates  of 
deposit  on  time,  twelve  in  number,  each  for  $20,833.33,  payable 
in  Philadelphia,  were  to  be  given  as  evidence  of  the  loan,  and  as 
a  collateral-  security  £67,500  of  the  first  half  million  trust  bondd. 
In  pursuance  of  this  arrangement,  the  agent  in  New-7ork  of  the 
Philadelphia  banks,  at  the  request  of  the  trust  company,,  paid 
the  latter  in  New- York  funds,  deducting  3J  per  cent  for,  and 
which  then  actually  was,  the  bona  fide  difference  of  exchange 
between  New- York  and  Philadelphia.  Was  this  usury  ?  The 
loan  was,  in  substance  and  effect,  made  in  Philadelphia  and  in 
Philadelphia  bank  notes  at  par,  and  was  returnable  at  the  same 
rate,  in  the  same  place,  and  in  the  same  currency.  If  the  trust 
company  at  the  time  of  the  loan  lost  3^  per  cent,  in  the  sale  of 
these  funds  for  specie,  they  had,  as  an  offset,  the  chance  of  gain 
ing  3^  per  cent,  and  perhaps  more,  when  they  came  to  buy  the 
like  funds  with  specie,  at  the  time  of  payment ;  a  circumstance 
held  by  the  court  of  appeals  to  be  decisive  in  the  case  of  Leavitt 
V.  DeLauny.  Strictly  regarded,  every  loan  made  by  a  bank 
in  its  own  noteSj  during  a  suspension  of  specie  payments,  is  usu- 
riouBi  Bank  notes  at  such  times  are  always  under  par,  as  com- 
pared with  the  legal  currency  of  gold  and  silver ;  and  to  convert 
them  into  gold  or  silver;  always  requires  a  sacrifice  of  a  greater 
or  less  per  centage  on  the  patt  of  the  borrower.  Yet  the  courts, 
looking  to  the  usages  of  society,  the  general  Sense  of  the  com- 
munity, and  the  intent  of  the  parties,  and  to  the  wide  spread 
evil  to  result  in  such  cases;  from  a  strict  construction  of  the 
statute,  have  invariably  held  silch  loans  to  be  valid.  A  right  to 
repay  in  depreciated  bank  notes,  a  loan  made  in  like  depreciated 
bank  notes,  whether  founded  on  law  or  on  usage,  negatives  the 
presumption  of  usurious  intent;  And  without  usurious  intent 
clearly  proved  or  necessarily  implied,  there  can  be  no  usury: 
Hence  the  same  identical  transaction,  which  if  intended  as  a 
doak  would  be  void,  will,  if  intended  as  a  bona  fide  sale,  be  valid. 
No  pretense  exists  in  the  present  instance,  for  charging  the 
Philftdelphia  banks  with  cloaking  their  real  purpose.  The  pur-^ 
pose,  whatever  may  be  its  legal  character,  was  open  and  avowed. 
It  was  to  make  a  loan  in  Philadelphia  funds,  and  to  receive  it 
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back  again,  with  six  per  cent  interest,  and  no  more,  in  the  game 
Philadelphia  funds.  Such  a  loan  stands  upon  the  same  footing 
as  a  loan  made  in  New- York  funds,  during  a  suspencion  of  spede 
payments  by  the  New- York  banks,  repayable  strictly  in  gold 
and  silver,  but  subject  by  common  understanding  t«^  be  repaid 
in  like  New-York  funds.  The  act  of  April  6th,  1850,  passed 
immediately  after  the  decision  in  the  case  of  the  Dry  Dock  Bank, 
may  perhaps  be  considered  as  siq>erseding  this  question.  By 
that  act  it  was  declared,  that  '<  no  corporation  (a  term  which  the 
act  provided  should  for  that  purpose  include  the  free  banking 
associations)  should  thereafter  interpose  the  defense  of  usury  in 
any  action."  Of  course  the  receiver  of  the  association  can  stand 
upon  no  better  footing  than  the  association  itself.  And  as  the 
language  is  general,  and  no  reason  exists  for  implying  an  excep- 
tion, ail  actions  are  included,  whether  commenc^ed  before  or  after 
the  passage  of  the  act.  So  that  a  defense  on  this  ground,  al- 
though previously  interposed,  if  not  yet  acted  on,  must  be  disre- 
garded by  the  court ;  it  being  in  the  nature  of  a  penalty  or 
forfeiture  remitted  by  the  legislature  and  therefore  no  longer 
availably.  {Dwarris  on  Statutes,  676.)  See  also  Butler  v. 
Palmer^  (1  Hill,  324,)  where  atf  the  authorities  are  cited  and 
ably  reviewed  by  Mr.  Justice  Cowen.  Assuming  then,  that  this 
loan  was  not  usurious,  but  that  *the  notes  or  certificates,  ^ven 
as  evidence  of  it,  were  nevertheless  void  under  the  restraining 
statute  of  May,  1840,  (a  question  upon  which,  notwithstanding 
ihe  decision  in  the  case  of  Palmer  v*  Leavitt,  itoubts  may  be 
entertained,)  ^' the  legal  liability,  on  account  of  which  the  notes 
were  issued,"  to  use  the  language  of  Mr^  Justice  Bronson  in  that 
case,  '^  still  remains."  And  the  Philadelphia  hfoHsB,  or  the  par- 
ties representing  thdr  interests,  have  consequentiy  a  right  to 
the  benefit  of  the  bonds,  (supposing  'those  instruments  to  be 
legal,)  which  were  in  efiect  deposited  as  collateral  seouritj,  not 
for  the  certificates,  for  thet/  were  mere  evidences  of  indebtednesSy 
but  for  the  loan,  the  bonds  being  themselves  seoored,  a  droiuDh 
stance  which  alone  gives  them  any  peculiar  value,  upon  tiie  trust 
mortgage. 
It  may  conduce  to  greater  clearness,  laying  oat  of  view  tbe 
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objection  of  usury,  to  re-state  briefly,  tbe  Philadelphia  case :  The 
New-York  Trnst  Company  had  executed  a  series  of  sterling  bonds 
of  £250  each,  to  the  amonnt  in  value,  nominally,  of  half  a  million 
of  dollars ;  and  to  obtain  for  them  credit  and  confidence,  as  in* 
vestments,  in  the  English  market,  had  executed  a  special  trust 
mortgage  or  pledge  of  certain  specific  assets  of  the  company 
designated  in  the  pleadings  as  the  first  half  million  trust.  These 
bonds,  or  a  portion  of  them,  having  been  remitted  by  the  com- 
pany, several  months  before,  to  their  agents  or  correspondents 
in  London,  for  sale,  an  order  was  drawn  on  them,  in  favor  of  the 
Philadelphia  baaks,  for  the  delivery  of  two  hundred  and  seventy 
of  the  number,  to  be  held  by  the  banks  as  collateral  security  to 
the  loan  of  $250,000.  The  case  then  stands  thus  :  The  New- 
York  company  borrows  in  Philadelphia  $250,000  at  6  per  cent, 
gives  its  note,  at  say  12  months.,  for  the  amount,  and  places 
270  mortgage  bonds  in  the  hands  of  the  lender  as  collateral. 
Upon  these  facts,  waiving  the  point  of  usury,  we  are  called  upon 
to  say  that  the  loan  was  void,  because  the  company  could  not 
borrow ;  that  the  note  was  void,  because  the  company  could  not 
issue  or  put  in  circulation  bills  on  time  ;  that  the  bonds  were 
void,  becaxu3e  the  company  could  not  borrow  nor  issue  paper  on 
time  without  a  wax  seal ;-  nor  make  a  trust  mortgage,  such  as 
the  one  complained  of,  and  of  which  the  bonds  are,  in  effect,  a 
component  part. 

All  these  objections,  it  will  be  seen,  have  already  been  con- 
sidered, partially  at  least,  in  connection  with  the  claims  of  the 
English  creditors.  The  only  difference  not  considered — although 
even  that,  perhaps,  is  not  a  difference  in  principle — arises  out  of 
the  form  of  the  Philadelphia  certificates  of  deposit,  and  their 
being  expressed  in  dollars  instead  of  pounds  sterling.  But,  on 
the  other  hand,  the  greater  magnitude  of  the  amounts  in  the 
Philadelphia  case,  and  their  fractional  character,  negatives,  if 
possible,  still  more  strongly,  the  idea  of  their  being  used  as  a 
currency.  A  promissory  note  of  $20,838.33,  in  the  form  of  a 
certificate  of  deposit,  payable  in  Philadelphia  in  twelve  months, 
with  interest,  it  would  seem,  could  hardly  requite  the  interven- 
tion of  the  legislature  of  the  state  of  New- York,  to  prevent  its 
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ciroulation  as  money,  or  be  the  proper  object  of  dexranciation 
as  a  misdemeanor,  when  given  by  a  banking  company  having 
the  legal  right  to  receive  deposits  on  interest  and  of  coarse  to 
give  the  usual  and  customary  evidences  of  such  deposits.  Hav- 
ing been  a  member,  and  not  altogether  an  inactive  one,  (espe- 
cifiJly  on  this  subject,)  of  the  legislature  of  1840, 1  may  be 
permitted,  perhaps,  on  a  question  of  doubt,  to  allude  briefly  to 
its  doings  and  intentions.  Two  of  the  most  prominent  and  ex- 
citing topics  under  the  consideration  of  that  body,  as  its  journals 
show,  were  the  defects  of  the  currency  ai^d  the  alleged  uncon- 
stitutionality of  th^  free  banking  law  of  1838 ;  and  one  of  its 
first  resolutions  was  an  order  directing  the  clerk  of  the  assembly 
'^  to  proc^re  a  cqpy  of  the  opinions  delivered  by  the  judges  of 
the  supreme  court"  on  the  constitutional  question  in  the  case 
of  Thomas  v.  DaktUy  then  recently  decided  by  that  court,  and 
a  few  weeks  after,  in  effect,  reversed  by  the  then  court  of 
errors.  On  the  18th  of  February,  Mr.  Lawrence,  from  the  bank 
committee  of  the  assembly,  reported  a  bill,  entitled,  ''An  act 
to  equalize  and  regulate  the  currency  of  the  state  of  New- 
YorkP  On  the  17th  of  March,  the  committee  of  the  whole,  as 
the  journal  expresses  it,  reported  progress  "  on  the  currency 
bills."  On  the  24th  "the  currency  bills"  were  announced  to  be 
in  order ;  and  on  a  motion  to  go  again  into  committee  on  those 
and  other  bills,  "  Mr.  Roosevelt  (says  the  journal)  moved  to 
amend  by  striking  out  all  except  the  currency  bUls"  Again, 
on  the  30th,  the  house  went  into  committee  on  the  currency 
biUs.  So  also,  on  the  7th  of  April.  On  the  13th,  the  house 
went  into  committee  on  the  bill  entitled  as  above,  and  after 
making  some  alterations  and  amending  the  title,  so  as  to  read, 
"An  act  to  amend  the  act  entitled  an  act  to  authorize  the  busi- 
ness of  banking,"  ordered  it  to  be  engrossed.  It  subsequently 
underwent  some  further  modification,  and  was  finally  passed  on 
the  14th  of  May,  by  both  bouses,  under  the  title  as  last  amend- 
ed above,  and  so  stands  at  present  in  the  statute  book. 
Through  all  its  stages,  as  will  be  seen,  it  was  a  currency 
bill.  Its  object  and  motive  was  the  regulation  of  the  cur- 
rency; not  the  currency  of  Great  Britain  or  Pennsylvania^ 
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but  "  the  currency  of  the  state  of  New-  York.^  Hence,  in  itff 
concoction  as  in  its  final  passage,  the  terms  ^'issne  and  pat 
in  circulation"  were  used,  and  unalterably  adhered  to;  terms 
which  had  acquired  a  sort  of  legislative  meaning,  and  which,  it 
might  almost  be  said,  had  received  a  legislative  definition,  con- 
fining them  to  currency.  As  late  as  the  immediately  previous 
session  of  18S9,  in  the  prohibition  as  to  foreign  bank  notes,  it 
was  made  unlawful  ^to  receive,  pay  out^  give,  or  pfier  in  pay- 
ment, fis  money  or  to  circulate^  or  attempt  to  circulate^  as  money ^ 
any  bill,  note,  or  other  evidence  of  debt,''  of  the  description  re- 
ferred to ;  or  to  procure  "  any  bank  bill  or  note  or  other  evi- 
dence of  debt  in  the  similitude  of  a  bank  bill  or  note,-  isstiedj 
or  purporting  to  have  been  issued,  and  with  the  intent  to  issue 
and  pay  out,  or  in  any  way  to  utter  or  circulate  the  same  as 
money^  &c.  And  even  in  an  act  of  the  same  session  of  1840, 
we  find  expressions,  "  issuing  bills  or  notes  of  circulation,"  re- 
deeming '^circulating  notes  issued,"  paying  on  demand  ^'all 
circulating  notes  issued,"  &c.  The  26th  section  of  the  first 
article  of  the  revised  statutes  on  moneyed  oorporations  provided 
also  that ''  no  corporation  having  banking  powers  should  (shaU) 
issue  for  circulation  any  bill  or  promissory  note  of  a  less  de- 
nomination than  one  dollar."  Can  there  be  a  doubt  Ihen,  I  repeat, 
that  when  the  legislftture,  in  the  act  under  consideration,  used 
the  term  ^  issue"  in  connection  with  the  words  ^  or  put  in  circu- 
lation,"  they  meant,  as  in  the  revised  statutes  and  in  the  apt  of 
1839,  an  '^  issue  for  circulation,"  ^  for  circulation  as  money  ?" 
and  that  "  any  bill  or  pnNoaissory  note,"  not  in  ^  the  similitude 
of  a  bank  bill,"  and  not  adapted  fi»r  circulation  as  such,  and  not 
actually  circulated  as  money,  was  exempt  firom  its  prohibitions? 
The  trust  company  in  question,  like  other  free  banks,  were,  in 
express  terms,  authorized  to  sell  exchange,  whether  on  demand 
or  on  time ;  and  what  is  a  certificate  of  deposit  drawn  in  New- 
York  and  payable  in  Philadelphia  but  a  bill  of  exchange? 
espedaliy  a  certificate  for  the  large  and  firactional  sum  <^ 
#20,888.33?  And  what  evil  could  possibly  result  to  the  com- 
nmnity  firom  allowing  banking  associations  to  exercise  their  nat- 
ural and  common  law  right  of  giving  such  a  certificate  or  selling 
Vol.  XVII.  46 
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such  a  bill,  bona  fide,  even  if  it  were  payable  sixty  days  after 
date  or  with  interest  ?  And  if  none,  why  should  the  legisb- 
ture  make  the  doing  so  a  misdemeanor  1  Did  '^the  currency 
of  the  state  of  New- York"  require  the  application  of  fine  and 
imprisonment  and  forfeiture  to  protect  it  £rom  such  a  harmless 
invasion  ?  Still  it  is  proper  to  add  that  if  the  principle  of  the 
decision  in  the  case  of  Leavitt  v.  Palmer,  originating  as  it  did  in 
this  court,  is  not  to  be  re-considered,  even  such  a  note  is  within 
the  prohibition  of  the  act,  and  void,  although  the  legal  liability, 
in  that  event,  on  account  of  which  it  was  given,  and,  of  course, 
the  legal  right  to  hold  the  mortgage  bonds  as  security,  would 
"  still  remain." 

The  substance  of  the  views  above  expressed,  with  slight 
additions,  may  be  summed  up  as  follows : 

FHrst,  Joint  stock  associations,  formed  by  articles  of  co- 
partnership, entered  into  and  registered  according  to  the  free 
banking  law,  although  possessed  like  other  special  partnerships, 
of  certain  corporate  attributes,  are  not  corporations  within  the 
meaning  of  that  provision  of  the  late  constitution  of  the  state, 
which  prohibited  the  legislature  from  "  creating  any  body  politic 
or  corporate,"  without  a  two-third  vote  in  each  particular  case. 

Second.  Although  legislative  enactments  of  an  ordinary 
remedial  or  directory  character,  in  reference  to  corporations,  as 
such,  may,  perhaps,  notwithstanding  be  applicable  to  such 
'  ^^  associations,"  provisions  creating  misdemeanors  and  imposing 
penalties  and  forfeitures,  cannot  be  so  extended  by  implication, 
without  violating  a  fundamental  rule  in  the  interpretation  of 
statutes,  and  virtually  enacting  an  ex  post  facto  law  by  judicial 
legislation. 

Third.  The  act  of  May,  1840,  which  extended  one  of  the 
previous  penal  regulations  for  the  government  of  moneyed  cor- 
porations to  the  free  banks,  making  it  a  misdemeanor  for  them 
to  issue  bills  or  notes  on  time  or  interest,  was  in  effect  a  legis- 
lative assertion,  binding  on  the  judiciary,  that  such  regulations 
did  not  previously  apply — and  that  none,  except  the  particular 
one  so  expressly  selected  should  thereafter  apply— to  the  firee 
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banks.    And  the  whole  series  of  subsequent  enactments  is  in 
conformity  with  this  exposition. 

Fourth.  The  North  American  Trust  and  Banking  Company 
had  power  to  borrow  money  to  the  extent  of  its  actual  and  law- 
fully authorized  capital,  as  a  necessary  incident  of  banking,  and 
as  resulting,  by  necessary  implication,  from  the  express  power, 
unrestricted;  to  receive  deposits,  to  sell  exchange,  to  buy  gold 
and  silver  coin,  and  to  issue  and  redeem  a  circulating  medium, 
payable  on  demand,  while  the  funds  specially  appropriated  for 
its  security,  were  by  law  placed  beyond  the  control  of  the  institu 
tion  issuing  it.  Hence,  the  bonds  and  other  obligations  of  the 
company,  given  as  evidences  of  such  loans,  and  the  trust  mort- 
gages collateral  to  them,  (unless  they  can  be  otherwise  succesEh 
fiilly  impeached,)  are  valid  instruments. 

FH/th.  The  statute  of  1830,  prohibiting  corporations  when 
insolvent  or  in  contemplation  of  insolvency,  from  making  assign- 
ments, with  the  intent  of  giving  preferences  40  particular  credi- 
tors, and  declaring  every  violation  of  such  prohibition  to  be  a 
misdemeanor,  has  no  application  to  this  association ;  and  as  a 
matter  of  fact,  this  association  was  not  insolvent  at  the  time  in 
question,  nor  did  it  make  the  assignments  in  contemplation  of 
insolvency,  and  the  trust  deeds  or  mortgages  in  question  were 
not  executed  with  the  intent  of  creating  a  preference,  but  to 
obtain  further  indulgence  and  larger  advances,  and  to  enable 
the  company  by  cash  means  to  pay  all  its  debts,  and  to  transact 
a  business  more  profitable  to  its  stockholders. 

Sixth*  The  statute  which  declares  that  conveyances  and 
assignments  of  personal  property,  ^^made  in  trust  for  the  iise 
of  the  person  making  the  same"  shall  be  void  as  against  credi- 
tors, has  no  application  to  trust  mortgages  made  bona  fide  to 
raise  money  to  pay  creditors.  Although  the  surplus  in  such 
cases,  after  satisfying  the  mortgage  debts,  may,  by  way  of 
resulting  trust,  or  by  express  stipulation,  be  for  the  use  of  the 
m(^rtgagor,  that  is  not  "  the  motive  for  creating  the  trust,  nor 
the  purpose  mtended  to  be  effected  by  it."  The  statute  relates, 
and  purports  by  its  title  to  relate,  solely  to  fraudulent  convey- 
ances and  contracts,"  whose  object  is  to  cover  up  the  debtor's 
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property  firom  the  eye  of  creditors,  while  retaimng  it  in  fiM^t  fior 
the  debtor's  use. 

Seventh.  The  provision,  in  the  same  statute,  which  declares 
that  every  assignment  of  '^  goods  and  chattels,^  by  way  of 
mortgage,  unless  accompanied  by  an  immediate  delivery,  and 
followed  by  an  actual  and  continued  change  of  possession  of  the 
things  mortgaged  or  assigned,"  shall  be  presumed  to  be  firaudn* 
lent,  applies  only  to  goods  and  other  things  of  which  poesessien 
can  properly  be  predicated,  and  not  to  what  the  law  dencnd* 
nates  things  in  action^  as  oontradistingdished  firom  things  in 
possession. 

Eighth.  As  matter  of  fact,  obvious  firom  the  whole  endenee 
in  the  case,  and  so  the  coflrt  find,  thesei  assignments  or  mort* 
gages  were  not  made  '^with  the  intent  to  delay,  hinder,  or 
defiraud  creditors."  Every  mortgage,  in  some  sense,  delays 
and  hinders  creditors ;  but  not  in  the  sense  of  the  statute  of 
firauds.  Delay  and  hindrance  are  the  incidents  and  not  the 
motive  of  the  deed.  Its  object,  when  honest,  is  to  secure  the 
lender,  and  not,  except  incidoitally,  to  benefit  the  borrower. 
Such  an  object  being  lawful,  and  a  trust  mortgage  being  a  law- 
ful instrument  to  effect  it,  ^  delay  to  creditors  necessarily  result* 
ing  firom  a  fidr  exercise  of  these  rights  (in  the  language  of  tb. 
Justice  Ghurduier)  is  not  prohibited  by  any  statute." 

Ninth.  As  no  ^^  board  of  directors,"  nor  any  board  analogous 
to  a  board  of  directors,  was  required  ^by  law"  fi>r  the  firee 
banks,  the  provisions  of  the  revised  statutes  fi>rbidding  the 
making  of  certain  transfers  by  any  moneyed  corporation  without 
the  sanction  of  a  previous  resolution  of  its  board  of  directors  or 
manager,  is,  for  that  reason,  inapplicable ;  even  admitting  the 
association  to  be,  in  other  respects,  a  corporatioo,  within  the 
meaning  of  the  statute. 

The  act  intended  that  these  associations,  like  other  partner- 
ships,  should  be  governed  by  themselves,  and  not  by  ''  persona 
having  by  Uno  (for  such  is  the  d^inition  of  diredxMrs  in  tho 
revised  statutes,  vol.  1  p.  559,  §  53,)  the  direction  or  manage 
n)ent  oi  the  affiurs  of  any  such  corporation." 

Tenth.  The  trust  mortgages,  if  necessary,  were  iuffidenity 
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mmctioiied  or  ratified  by  the  association^  or  by  the  persons  whom 
the  association  appointed  or  allowed  to  have  the  direction  and 
management  of  its  affairs. 

Eleventh.  The  bonds  issued  npon,  and  secured  by,  the  trust 
mortgages,  were  sufficiently  sealed ;  at  all  events,  they  were  not 
"  bills  or  notes  "  within  either  the  letter  or  the  meaning  of  the 
act  of  1840.  The  court  of  appeals  in  the  case  of  BeLauny, 
having  held  that  it  was  lawful  for  the  trust  company,  even  after 
the  %ct  of  1840,  to  give  a  promissory  agreement,  not  under  seal, 
for  the  future  payment  or  delivery  of  foreign  coin,  have  in  effect 
qualified,  if  not  tacitly  overruled,  their  previous  expression  of 
opinion  and  that  of  the  supreme  court,  in  the  case  of  Palmer 
y.  Leamtt 

TSodfth,  The  true  construction,  as  we  conceive,  (independ- 
ently of  authority,)  of  the  act  of  1840,  is  that  the  "  issue  and 
dreulatiim"  thereby  intended  to  be  prohibited,  was  that  of  bank 
notes  proper ;  or  of  notes  which  were  likely  to  enter  into,  and 
being  on  time  or  interest,  to  affect  injuriously  the  circulating 
medium  of  the  state.  It  was  an  extension  of  the  policy  of  the 
act  of  May  7th,  1839,  which  made  it  unlawful  for  any  '^  incor- 
porated banking  institution,"  or  any '' association  authorised" 
by  the  general  banking  law,  ^'  to  receive,  pay  out,  give,  or  offer 
in  payment  as  money y  or  to  circulate  or  attempt  to  circulate  as 
moneyj  any  bill,  note,  &c.,  issued  by  a  foreign  bank  or  banker, 
and  made  redeemable  in  this  state,  to  the  like  issuing  and  put* 
ting  into  circulation  as  money  of  all  notes  of  domestic  bankers^ 
as  such,  made  payable  on  time  or  fcith  interest.  It  denounced 
as  unlawful,  not  the  giving  or  receiving  of  such  notes,  but  the 
giving  or  receiving  of  them  asmoney.  The  notes,  therefore,  which 
eome  within  the  prohibition,  must  not  only  be  on  time  or  inter^ 
est,  but  as  the  act  of  1889  expresses  it,  '^  in  the  similitude  of 
bank  notes,"  or  adapted  for  circulation  as  money.  The  English 
creditors  in  the  present  case,  and  the  same  may  be  said  of  the 
PennsylvanianB,  did  not  know  in  point  of  fiict,  nor  had  they,  as 
the  evidence  shows,  the  least  suspicion,  that  they  were  violating, 
or  aiding  in  the  violation  of,  any  law  of  the  state  of  New-York ; 
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and  they  cannot  therefore  be  deprived  of  their  property  on  the 
assamed  ground  of  any  such  knowledge. 

Thirteenth.  All  the  bonds,  we  find,  as  matter  of  fact — ^foi 
such  is  the  weight  of  evidence — ^were  executed  and  delivered, 
and  took  effect,  before  the  statute  prohibiting  time  notes  as 
a  currency  went  into  operation;  and  were  exempt,  therefore, 
from  its  provisions,  even  if  otherwise  applicable  to  such  se- 
curities. 

Fourteenth.  The  certificates  of  deposit  for  $20,833.33^  each 
payable  with  interest  in  Philadelphia,  were  not  "  bills  or  notes 
issued  or  put  into  circulation"  within  the  meaning  of  the  act  of 
1840,  to  regulate  the  currency  of  the  state  of  New-York.  They 
were  not  issued  as  money,  nor  adapted  to  circulate  as  money,  in 
this  state  or  out  of  it. 

Fifteenth.  The  six  per  cent  bonds  sold  under  par  in  Eng- 
land, they  being  payable  in  England  and  in  English  coin,  were 
not  usurious.  Under  the  written  agreement  set  forth  in  the 
case,  the  transaction  was,  in  effect,  an  exchange  of  credits,  or  a 
sale  of  foreign  coin  or  foreign  exchange,  payable  or  deliverable 
at  a  more  distant,  for  a  less  amount  of  the  same  coin  payable  or 
deliverable  at  a  less  distant  date ;  or,  more  properly  speaking, 
an  exchange  of  the  chances  of  a  iuture  rise  or  Ml  in  the  gold 
market. 

Sixteenth.  At  all  events,  the  English  claimants  under  the 
trusts,  having  made  bona  fide  advances,  at  the  request  of  the  com- 
pany, to  pay  their  sterling  exchange  and  sterling  certificates, 
(another  name  for  the  same  thing,)  have  valid  debts  against  the 
company  for  such  advances,  and  valid  claims  upon  the  securi- 
ties pledged  to  the  trustees  for  their  benefit,  to  the  extent  of 
such  advances.  Where  a  party  pays  the  debt  of  another,  at  his 
request,  although  the  debt  be  void  for  usury  or  any  like  cause, 
it  is  no  defense  against  the  claim  of  the  party  making  the  ad- 
vance, to  be  refunded. 

Seventeenth.  The  loan,  made  bona  fide  by  the  Philadelphia 
banks  on  suspended  bank  notes,  returnable  by  tacit  understand- 
ing in  the  like  currency,  although  the  borrower  immediately  sold 
the  notes  tbr  specie  at  a  discount,  is  not  usurious;  and  the 
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lender  has  a  yaUd  claim  for  repayment  in  similar  notes  or  their 
equivalent  in  specie^ 

Eig-hteenth.  No  receiver  of  any  corporation  or  of  any  freo 
banking  association,  since  the  act  of  1850,  can  plead,  or  set  up, 
or  prove,  or  in  any  manner  '^  interpose"  the  defense  of  usury. 
And  the  act,  being  in  the  nature  of  a  repeal  of  penalties  and  for- 
feitures, and  containing  no  reservation,  express  or  implied,  ope- 
rates as  well  on  existing  as  on  subsequent  suifs ;  extinguishing, 
not  only  the  right  of  pleading  such  defense  thereafter,  but  of 
urging  or  maintaining  the  plea,  although  previously  put  in,  if 
not  already  allowed  and  established. 

NmeteetUh,  The  general  banking  law,  in  its  provision  for  the 
deposit,  from  time  to  time,  with  the  comptroller,  of  state  stocks 
to  an  unlimited  amount,  assumes,  and,  therefore,  in  legal  intend- 
ment, declares  that  the  associations  to  be  formed  under  it,  and 
who  were  to  make  such  deposits,  had,  and  were  intended  to  have, 
authority,  in  virtue  either  of  the  specific  or  of  the  incidental 
banking  powers  expressly  conferred  upon  them,  to  acquire  and 
hold  such  stocks  in  the  same  manner,  and  for  the  like  purpose, 
as  other  individuals,  whether  singly  or  in  partnership,  carrying 
on  business  as  private  bankers.  The  Palmers,  at  all  events,  had 
no  knowledge,  in  fact,  nor,  being  foreigners  in  a  foreign  country,^ 
are  they  chargeable  with  any  knowledge  in  law,  that  the  moneys 
advanced  by  them  for  the  company,  although  used  in  part,  di- 
rectly or  indirectly,  in  payment  for  public  stocks,  were  so  used 
in  contravention  of  any  statutory  prohibition,  if  such  there  be, 
existing  in  the  state  of  New-Tork  ;  and  especially  are  they  not 
so  chargeable,  if  the  alleged  prohibition  be  the  result,  not  of 
express  language,  but  of  judicial  interpretation,  and  would,  if 
applied,  involve  a  penalty  or  a  forfeiture  of  the  debt. 

Twentieth.  The  claims  of  the  trustees  for  compensation,  for 
their  services  and  responsibilities,  one  of  them  having  been  a 
director  and  o£Scer  of  the  company,  ought  not  to  be  adjusted  by 
the  agreement  alleged  to  have  been  made,  but  should  be  sub- 
mitted to  a  referee,  to  inquire  and  report  what  amount,  under  all 
the  circumstances,  would  be  reasonable  and  just. 

Twenty-first  Tl^e  receiver  having  acted  under  the  advice  of 
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ooun'sel,  and  the  case  having  involved  nameroos  and  difficult 
questions,  the  costs  on  his  part,  as  well  as  on  the  part  of  the 
claimants,  should  be  paid  oat  of  the  fimd  in  dispute. 

A  draft  decree  should  be  prepared,  in  conformity  with  the 
foregoing  directions,  and  submitted  for  the  approval  of  the  court 

Mitchell,  J.  The  act  of  1860,  (cA.  172,)  is  that  "  no  corpo- 
ration shall  hereafter  interpose  the  defense  of  usury  in  any 
action."  The  second  section  makes  the  act  include  all  associa- 
tions having  any  of  the  powers  and  privileges  of  corporations, 
not  possessed  by  individuals  or  partnerships ;  and  so  includes 
the  free  banking  companies.  The  act  is,  not  that  they  shall  not 
plead  the  defense  of  usury,  but  that  they  shall  not  mierpase  it ; 
that  is,  by  plea,  or  at  the  trial  or  hearing.  These  corporations 
and  associations  are  t^e  creatures  of  the  le^Iature,  and  hold 
their  charters  subject  to  the  right  of  the  legislature  to  repeal, 
alter,  or  modify  them.  The  legislature,  therefore,  may  impose 
this  restriction  upon  defenses,  even  as  to  contracts  previously 
made ;  especially  as  it  has  always  been  deemed  a  principle  of 
equity  that  the  one  receiving  money  on  an  usurious  contract 
should  refund  the  amount  with  legal  interest.  For  this,  and 
other  reasons,  the  defense  of  usury  is  not  made  out  in  this  case ; 
it  is  not  pleaded  with  such  exactness  as  is  required  to  admit  the 
defense. 

The  certificates  of  deposit  and  bonds  issued  by  the  company 
were  not  issued  for  the  purpose  of  loaning  them,  or  putting 
them  in  circulation  as  numey  ;  and  so  are  not  within  the  pro- 
hibition of  1  B.  S.  712,  §  7.  The  bUls  and  notes  referred  to  in 
(  85  of  the  safety  fund  act,  {Laws  of  1829,  p.  178,)  are  bills  or 
notes  issued  for  circulation  as  money.  The  instruments  issued 
under  the  assignments  (if  not  bonds)  are  not  notes  or  bills,  and 
were  not  issued  for  the  purposes  of  circulation.  They  were  to 
be  issued,  principally,  in  England,  and  as  bonds.  The  sterling 
bonds  were  to  be  used  in  England,  and,  therefore,  were  not  within 
the  prohibition  of  the  restraining  act     (1  jR.  jS.  718,  i  9,  [10].) 

The  act  pf  1840,  (cA.  863,  i  4,)  prohibits  the  free  banks  from 
"  issuing  or  putting  in  circulation,  any  bill  or  note  of  the  associ- 
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stioB,''  unless  the  same  shall  be  made  payable  on  demand,  and 
without  interest.  This  does  not  apply  to  mortgages,  nor  to 
bonds,  obligations  or  contracts,  such  as  usually  accompany  mort- 
gages, nor  to  the  bonds  issued  in  this  case.  It  was  rather 
assumed  than  decided  in  Leavitt  v.  Palmer j  that  similar  certifi- 
cates were  so  prohibited ;  but  the  contrary  was  assumed  in  the 
same  court  in  the  later  case  of  Dehauny  v.  LeofmlLt^  (4  ComsL 
Rep.  364.) 

The  assignments  were  not  against  the  spirit  or  policy  of  the 
general  banking  Jaw.    They  were  made  to  procure  fimds  to  carry 
on  banking,  and  to  pay  debts.    Nothing,  on  the  &ce  of  the  bonds 
or  certificates,  shows  that  they  were  issued  against  law.    A 
bona  fide  holder  would,  therefore,  be  protected  if  the  company 
oould  lawfully  issue  them.     {Safford  v.  Wyckoff^  4  EBU^  442.) 
The  company  is  not  shown  to  have  been  insolvent  in  fact, 
when  the  assignments  were  made.    The  insolvency  mentioned  in 
the  article  of  the  revised  statutes  as  to  proceedings  against  cor- 
porations in  equity,  (2  12.  S,  463,)  and  also  in  the  article  as  to 
moneyed  corporations,  does  not  mean  a  mere  inability  of  the  com- 
pany to  pay  its  debts,  but  an  inability,  which  is  acknowledged 
by  its  directors  or  managers,  or  manifested  by  some  public  or 
overt  act.    In  the  article  as  to  moneyed  corporations,  (112.  /S'.  591, 
i  9,)  the  words  "  when  insolvent,"  are  coupled  with  the  words 
''or  in  contemplation  of  insolvency."    The  last  expression,  evi- 
dently, is  intended  of  the  contemplation,  not  merely  of  an  inabil- 
ity to  pay  its  debts,  but  of  the  consequent  suspension  of  its 
business.     The  last  use  of  the  words  explains  the  meamng  of 
the  first    At  the  time  of  these  assignments,  the  company  not 
only  did  not  contemplate  insolvency,  or  execute  them  with  a 
view  to  give  a  preference  to  creditors,  but  believed  that  the  effect 
of  the  assignments  would  be  to  furnish  immediate  means  to  pay 
an  the  debts  of  the  company  without  any  preference,  and  to 
enable  the  company  to  raise  a  cash  capital,  with  which  it  would 
do  a  business  profitable  to  its  stockholders,  as  well  as  safe  to  its 
creditors.    Section  9  of  1  B.  S.  591,  therefore,  does  not  affect 
the  assignments.     The  assignments  were,  in  &ct,  authorized  by 
those  officers  of  the  association  to  whom  their  articles  intrusted 
Vol.  XVn.  47 
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that  power.  Under  seetion  8  of  1  B.  S.  591,  an  assignment  b 
Talid  whenever  the  resolution  of  the  board  of  directors  sanctions 
it ;  and  if  they  sanction  it  after  it  is  ezecntody  their  sanction 
retroacts  so  as  to  make  it  originally  valid. 

The  assignment  is  also  valid,  ^^  in  the  hands  of  a  pnrchaser,  tar 
valuable  consideration,  and  without  notice,"  (1  R,  S.  591,  i  8,) 
although  there  be  no  previous  resolution  of  the  board  of  directors. 
This  protects  every  purchaser,  or  lender,  who  receives,  or  be- 
comes interested  in  a  deed,  assignment  or  other  conveyance,  exe- 
cuted with  the  usual  formalities  of  deeds  by  corporations,  vii : 
under  the  seal  of  the  company,  and  signed  by  its  president  and 
eashier,  or  other  proper  officer ;  and,  whenever  the  purchaser  or 
lender  advances  his  money  without  knowledge  that  the  instm- 
ment  was  executed  without  the  previous  resolution  of  the  direct- 
ors.  The  saving  clause  makes  no  exception  as  to  the  character 
of  the  purchaser,  whether  he  purchase  directly  finom  the  compa^ 
ny,  or  firom  a  grantee  of  the  company.  A  different  rule  would 
embarrass  aU  titles  derived  from  compaiiies,  and  be  incompatible 
with  the  safe  and  expeditions  transaction  of  business. 

The  company  had  the  power  to  borrow  money,  as  incident  to  its 
general  powers,  and  to  give  certificates  acknowledging  the  loan. 

The  Palmers  did  nothing  to  aid  the  company  to  purchase  or 
traffic  in  state  stocks.  The  payment,  at  the  request  of  the  com- 
pany, of  debts  already  contracted  by  the  company  for  sudi 
purchases,  gave  the  Palmers  a  right  of  action  for  the  money 
thus  paid  af  the  request  of  the  company. 

The  assignments  in  this  case  were  not  made  to  defiiud 
creditors,  but  to  transform  certain  securities  less  available  into 
cash  for  the  purpose  of  paying  all  the  creditors  of  the  company, 
and  using  the  surplus  in  the  bumness  of  the  company,  which 
they  were  authorized  to  carry  <m.  They  were  not  within  the 
meaning  of  2  R.  S.  185,  i  1,  in  trust  for  the  use  of  the  person 
making  the  same.  The  safest  construction  of  that  statute  would 
be  to  hold  that  it  made  void  the  conveyance,  only  so  &r  aa  it 
violated  the  statute.  Then  the  valid  trusts  would  be  saved,  and 
the  legal  estate  in  the  residue  of  the  assigned  property  would 
remain  undisposed  of,  and  as  much  within  the  reach  of  the 
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creditors  as  if  that  particular  trust  had  not  been  declared.  This 
also  would  satisfy  the  words  of  the  act,  and  would  make  void 
the  assignment  made  in  trust  for  the  use  of  the  person  making 
the  same.  If  there  were  fraud  in  fact,  that  would  vitiate  the 
whole  instrument,  as  the  corrupt  intent  must  pervade  the  whole ; 
but  when  there  is  no  fraadulent  intent,  and  only  a  declaration 
of  the  trust,  which  the  law  would  have  implied,  it  comports  best 
with  the  generally  conservative  character  of  the  decisions  of  our 
courts  to  hold  notlnng  void  except  the  part  which  the  law  for- 
bids. Decisions  from  our  highest  court  w^e  quoted  as  sus- 
taining a  contrary  o^Hoion.  They  differ  from  this  ca«e,  and  are  so 
much  qualified  by  a  subsequent  decision  as  to  leave  the  question 
open,  or  in  &vor  of  this  assignment.  In  Goodrich  v.  Doiims 
(6  JBiS^  438,)  the  assignor  was  actually  insolvent,  and  the 
assignment  provided  that,  if  any  surplus  remained,  it  should  be 
paid  over  to  him,  and  there  were  preferred  creditors.  Here  the 
assignor  was  not  insolvent,  and  the  assignment  was  not  to  give 
a  preference.  In  Barney  v.  Cfriffin,  (2  Comst  365,)  the  assignor 
was  also  insolvent,  and  the  assignment  was  for  preferred  credit- 
ors. Bronson,  J.,  seems  to  admit  that  the  assignor  may  declare 
the  trust  for  himself  after  all  the  (^editors  are  paid ;  he  says^ 
"  the  debtor  can  neither  make  terms,  nor  reserve  any  thing  to 
himself,  wUU  after  all  the  creditors  have  been  satisfied."  That 
also  was  an  assignment  of  real  estate,  and  Oifodrieh  v.  Dofum^ 
an  assignment  of  personal  chattels,  things  which  may  be  reached 
by  execution ;  but  this  is  of  choses  in  action  only,  which  are 
2iot  liable  to  an  execution,  and  (when  the  assignments  were 
made)  could  only  be  reached  through  a  court  of  equity.  In 
Leitch  ▼.  BoUisteTy  (4  Comst.  214,)  Gardiner,  J.,  notices  that 
the  assignment  was  by  an  insolvent  debtor,  and  places  the 
Ibrmer  decisions  on  the  ground  that  the  trust  "  withdrew  the 
property  of  the  debtor  from  legal  process,  and  so  compelled  the 
ereditors  to  await  the  execution  of  the  trust  before  they  could 
reach  the  surplus  reserved  to  the  former."  When  the  property, 
aa  in  this  case,  could  not  be  reached  by  legal  process,  the 
assignment  does  not  compel  any  "awaiting"  or  delay  that  the 
law  does  not  attach  to  such  property  whether  assigned  or  not 
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Justice  Gardiner  speaks  of  the  principles  laid  down  by  Idm  88 
applicable  to  express  "  trusts  created  by  an  insolvent  for  the 
benefit  of  a  part  of  his  creditors,"  but  he  excepted  in  that  case 
(and  the  court  concurred  with  him)  an  assignment  of  a  claim  in 
•  suit,  made  by  a  debtor  to  three  persons,  to  each  of  whom  severally 
he  was  indebted  in  three  several  sums  ;  the  amount  when  recor« 
ered  to  be  applied  in  paying  the  indebtedness  to  each  of  the 
assignees,  and  the  balance  to  the  assignor.  It  may  be  said  of 
these  assignments,  as  of  the  one  in  that  case ;  "  the  conveyance, 
whatever  may  be  its  form,  is  in  efiect  a  mortgage  of  the  prop- 
erty transferred.  A  trust,  as  to  the  surplus,  results  from  the 
nature  of  the  security j  and  it  is  not  the  object,  or  one  of  the 
objects  of  the  assignment.  Whether  expressed  in  the  instru- 
ment ot  left  to  implication  is  "immaterial."  The  property 
assigned  was  a  chose  in  action,  and  that  any  creditor  would, 
(we  add,)  on  having  his  execution  returned  satisfied,  be  at 
liberty  to  redeem  or  require  a  sale  of  the  assigned  property 
subject  to  the  rights  of  those  creditors  ifrho  had  acquired  rights 
under  the  assignments;  and  tfcat  any  creditor  "has  therefore 
not  been  hindered,  or  sustained  any  other  injury  than  €hat  he 
has  been  postponed  to  other  creditors  equally  meritorious  with 
himself." 

Those  who  advanced  moneys  on  the  credit  of  the  assignment 
should  be  protected.  A  deed  to  a  daughter  may  be  voidable  at 
the  suit  of  the  creditors  of  the  grantor,  but  will  be  sustained  in 
favor  of  one  who  marries  the  daughter  with  knowledge  of  the 
deed  being  executed  to  her.  A  mortgage  to  secure  future  ad- 
vances is  valid  to  the  extent  of  such  advances  as  are  made  be- 
fore notice  is  given  of  other  rights  ;  an  ante-nuptial  settlement 
in  trust  for  the  grantor  until  marriage,  then  in  trust  for  his  wife 
for  life,  and  to  her  issue,  in  fee,  and  on  her  death  without  issue, 
Burvivmg  in  trust  for  the  grantor  and  his  heirs,  has  always  been 
deemed  valid  to  the  wife  and  her  issue.  If  the  wife,  and  her 
issue,  are  deemed  creditors  or  purchasers  on  the  firith  of  the 
settlement,  so  are  those  who,  in  this  case,  lent  moneys  or  parted 
with  value,  or  bought  the  certificates  on  the  fiiith  of  tb# 
assignments. 
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Section  6  of  2  R.  S.  136,  requiring  an  immediate  delivery, 
followed  by  an  actual  and  continued  change  of  possession,  on  an 
assignment,  or  that  the  assignment  shall  be  presumed  firaud- 
uluent,  applies  only  to  goods  and  chattels  and  not  choses  in 
action  ;  the  last  only  were  assigned  in  this  case ;  besides,  the 
assignments  were  made  in  good  faith  in  fact. 

The  amounts  to  be  recovered  should  be  only  the  amounts 
paid  to  or  for  the  company  by  the  person  receiving  the  security, 
or  due  to  him  by  the  company,  with  interest.  The  costs  of  all 
parties  should  be  paid  out  of  the  fund,  with  reasonable  counsel 
fees  to  be  certified  by  a  referee,  on  notice  to  all  parties. 

Edwards,  J.    I  concur  in  the  conclusions  stated  in  the  opin- 
ion of  my  associates,  so  far  as  they  are  embraced  in  the  follow- 
ing propositions :    I.  The  provision  contained  in  the  trust  deeds, 
that  the  trustees  should  hold  the  securities  assigned  ta  them,  in 
trust  for  the  company,  until  default  should  be  made  in  the  pay- 
ment of  its  bonds,  was  not  in  contravention  of  the  provision 
of  the  revised  statutes,  which  declares,  that  all  deeds  of  gift, 
assignmentSj  &c.  made  in  trust  for  the  use  of  the  person  making 
ike  same,  shall  be  void  as  against  the  creditors,  existing  or  sub- 
sequent, of  such  person.    (2  jR.  8.  185.)    (1.)  It  presents  a 
different  case  from  that  which  the  statute  was  intended  to  pro- 
vide against.    (2.)  The  creation  of  a  trust  in  its  favor  was  not 
the  principal  object  which  induced  the  company  to  execute  the 
trust  deeds ;  it  was  not  even  one  of  the  objects.    It  was  rather 
one  of  the  incidental  consequences  of  a  transaction  which,  in 
itself,  was  legal.    The  bonds  were  not  to  be  transferred  until  after 
the  execution  of  the  trust  deeds ;  and,  until  such  transfer,  the 
company  must  have  had  a  resulting  interest  in  the  securities 
assigned.    (8;)   As  soon  as  the  bonds  were  transferred,  the 
holder  of  them  acquired  an  interest  under  the  trust  deeds,  and 
the  trustees  became  bound  to  hold  the  assigned  property  for  the 
benefit  of  such  holders,  until  the  payment  of  the  bonds.    Before 
that  event  occurred,  the  trustees  could  not  re-transfer  the  secu* 
rities  to  the  company.    (4.)  The  object  of  the  statute  was  to 
prevent  the  creation  of  a  nominal  title  in  the  grantee,  where  the 
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real  title  was  in  the  grantor,  and  it  was  intended  to  apply  to 
casep  where  pretended  titles  were  created  for  the  purpose  cf 
avoiding  the  claims  of  creditors.  According  to  its  true  spirit  and 
meaning  it  does  not,  and  was  not  intended  to  apply  to  a  case  in 
which  the  resulting  trost  is  merely  an  incident,  arising  oat  of 
the  nature  of  a  transaction  in  itself  legal  and  proper,  and  in 
which  there  is  neither  bad  faith,  nor  fraadolent  intent. 

n.  The  trust  deeds  were  not  made  with  the  intent  to  hinder, 
delay  or  defraud  creditors,  and  are  not  void  under  the  pronsioos 
of  section  one,  title  three,  chapter  eight,  part  two  of  the  revised 
statutes.  (2  K  8, 137.)  The  evident  object  and  intent  of  the 
company  was  to  enable  itself  to  raise  money  to  pay  its  debts ; 
and  neither  the  assignor,  nor  the  trustees,  nor  the  eestuis  que 
trust  intended  to  hinder,  delay  or  defraud  the  creditors  of  the 
company.  The  mere  reservation  of  an  interest  in  the  securities 
assigned  until  de&ult  should  be  made  in  the  payment  of  the 
bonds,  does  not,  either  by  itself,  or  in  connection  with  the  &otB 
of  the  case,  show  a  fiuudulent  intent. 

ni.  The  trust  deeds  are  not  fraudulent  and  void  under  section 
four,  title  two,  chapter  seven,  part  second  of  the  revised  statutes 
(2  R.  S.  186.) 

lY.  At  the  time  of  the  execution  of  the  trust  deeds  the  com- 
pany was  not  insolvent  within  the  meaning  of  the  provisions  of 
section  nine,  article  one,  title  two,  chapter  eighteen,  part  one  of 
the  revised  statutes.  (1  R.  S.  591.)  (1.)  The  rule  as  to  what 
ecmstitutes  insolv^icy  under  this  statute,  must,  in  some  measure^ 
be  governed  by  the  circumstances  of  the  particular  case.  The 
party  making  the  assignments,  in*  this  case,  was  a  voluntary 
banking  association.  It  had  commenced  its  business  upon  a 
new  system,  with  a  very  small  and  inadequate  cash  capitaL 
Under  these  circumstances  it  became  necessary  to  obtain  cash 
funds  to  enable  itself  to  carry  on  a  banking  business.  In  order 
to  do  this,  it  resorted  to  means  which  its  officers  supposed  would 
remedy  the  defects  inherent  in  its  organization,  but  which,  aa 
the  result  shows,  proved  ineffectual.  Whenever  its  debts  be- 
came due  it  was  obliged  to  resort  to  loans,  or  other  similar  means, 
fiv  the  purpose  of  meeting  them.    This  was  the  case  bom  tlM 
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beginning.  But,  although  it  had  not  available  cash  capital,  it 
had  Becuriti^  upon  which  it  could  borrow,  and  had  borrowed 
money  sufficient  to  enable  it  to  discharge  its  accruing  liabilities. 
Such  being  the  case,  the  same  rule  ought  not  to  be  applied  to  it 
for  the  purpose  of  testing  its  solvency,  in  the  legal  sense  of  the 
term,  as  would  be  applied  to  a  merchant  or  trader.  It  had  suc- 
ceeded in  meeting  its  engagements  up  to  the  time  of  the  execu- 
tion of  the  assignments  in  question,  and  the  proofs  do  not  show 
that  its  assets  were  not  sufficient  at  that  time  to  pay  all  its  debts. 
It  wad  still  carrying  on  its  business,  and  it  is  evident  that  its 
officers  had  the  confident  expectation  that  it  would  be  able  to 
continue  to  do  so.  The  letters  of  some  of  its  officers  which  were 
relied  upon  to  establish  a  different  conclusion,  contain  earnest 
appeals  to  their  foreign  correspondents  to  assist  the  company  in 
carrying  out  the  scheme  which  it  had  adopted  for  the  purpose 
of  raising  cash  means,  but  they  do  not  show  that  insolvency  was 
contemplated.  There  was  no  necessity  for  these  appeals  for 
assistance  if  the  company  had  contemplated  a  state  of  things 
which  would  render  such  assistance  of  no  avail. 

y.  Assuming,  as  I  think  we  are  bound  to  do  since  the  decision 
in  the  case  of  GfiUet  v.  Moody^  (8  Comst,  487,)  that  the  pro- 
visions of  the  revised  statutes  in  reference  to  assignments  by 
moneyed  corporations  (1  R,  S.  591,  }  8)  apply  to  banking  asso- 
dations,  then  the  question  arises  whether  the  assignments 
called  the  million  and  first  half  million  trusts  were  duly  author- 
ised by  a  previous  resolution  of  the  company.  (1.)  The  reso- 
lution of  the  6th  January,  1840,  was  a  sufficient  authority  for 
liie  execution  of  the  million  trust.  (2.)  After  the  passage  of 
this  resolution,  it  was  deemed  advisable,  for  good  reasons,  to 
make  a  change  in  the  trustees,  and  to  add  the  Londcm  trustees. 
This  change  was  not  inconsistent  with  the  end  and  purpose  of 
the  original  resolution ;.  and,  having  been  acquiesced  in  by  all 
persons  interested  in  the  company,  and  third  persons  having 
parted  with  their  property  upon  the  faith  thereof,  the  receiver 
of  the  company  should  not  be  permitted  to  repudiate  the  acts 
of  the  trustees,  and  much  less,  to  avoid  the  trust  deed.  (3.)  The 
securities  to  be  assigned  were,  by  the  resolution  of  the  6th  of 
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January,  1840,  to  be  selected  by  the  president,  counsel,  and 
second  cashier  of  the  company.  Those  officers  were  not  limited 
as  to  the  amount  of  securities,  but  were  authorized  to  select  an 
amount,  "  as  nearly  equal  to  the  amount  of  certificates  as  prac- 
ticable," which  were  to  be  held  "  as  an  indemnity  for  the  holders 
of  the  certificates."  The  selection  of  a  sufficient  amount  of 
bonds  and  mortgages  to  cover  the  difference  of  exchange  between 
New- York  and  London,  made,  as  appears,  in  entire  good  faith, 
was  authorized  by  the  true  spirit  and  meaning  of  the  resolution. 
The  indemnity  of  the  bondholders  was  the  object  of  the  assign- 
ment ;  and  if  sufficient  security  had  not  been  furnished  to  them, 
there  would  have  been  a  want  of  good  &ith  on  the  part  of 
the  company.  (4.)  But  if  there  had  not  been  a  sufficient  reso- 
lution of  the  board  of  directors,  previous  to  the  30th  of  July, 
1840,  the  resolution  of  that  date  made  the  assignment  operative 
and  valid  from  the  time  of  its  passage. 

YI.  The  first  half  million  trust  was  also  duly  authorized  by 
the  resolution  of  the  80th  July,  1840,  and  became  operative  and 
valid  from  that  date. 

Vn.  The  bonds  of  the  company  were  not  issued  for  the  pur- 
pose of  being  loaned,  or  put  in  ^circulation  as  money,  and  are  not 
within  the  prohibition  of  1  R.  8.  719,  §  7. 

Vni.  The  act  of  1840,  (cA.  863,  §  4,)  which  prohibits  bank- 
ing assodations  from  issuing  or  putting  in  circulation  any  bill 
or  note  of  the  association  unless  the  same  be  made  payable  on 
demand,  and  without  interest,  does  not  apply  to  the  bonds  which 
were  negotiated  in  this  case. 

IX.  The  company  had  the  right  to  borrow  money,  and  to 
secure  its  payment,  by  giving  its  bonds  in  the  manner  that  it 
did,  secured  by  a  pledge  of  its  assets. 

X.  The  company  had  the  right  to  transfer  its  funds  to  Palmers 
&  Co.,  in  the  manner  that  it  did.  (1.)  The  resolution  under 
which  the  bonds  were  issued  states  that  "  it  is  expedient,  and 
the  company  are  hereby  authorized  to  issue  nine  hundred 
bonds,"  &c.  Nothing  is.  said  about  negotiating  them  ;  and  the 
recital  in  the  trust  deeds  that  it  was  intended  that  they  should 
be  negotiated,  did  not  require  the  company  to  negotiate  them 
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otherwise  than  it  did.  (2.)  Beers  and  Murray  had  a  right  to. 
negotiate  them ;  and  having  negotiated  them  for  the  company 
to  its  creditors,  as  security  for  their  debts,  such  creditors  are  en- 
titled to  claim  under  the  trust  deed.  (8.)  The  bonds  were 
pledged  with  Palmers  &  Co.,  to  secure  them  for  advances  made, 
and  to  be  made,  and  as  an  inducement  to  them  to  make  the 
advances.  They  were  distinctly  pledged  by  Murray,  who  was 
the  general  agent  of  the  company,  and  was  expressly  author- 
ized by  the  president  to  pledge  them.  The  certificates  of  the 
company  were  falling  due,  and  this  was  the  only  resource  it  had 
for  discharging  them.  Palmers  &  Go.  not  only  made  advances, 
but  they  gave  up  state  stocks.  (4.)  The  pledge  of  the  new  bonds 
was  in  substitution  for  those  which  had  been  before  pledged, 
and  was  legal.  (5.)  The  pledge  to  Holford  &  Co.  being  for  a 
debt  due  to  them,  and  being  made  by  Murray,  the  authorized 
agent  of  the  company,  was  legal. 

XI.  The  bonds  ought  not  to  be  declared  void  on  the  ground 
of  usury. 

XII.  There  was  a  sufficient  compliance  with  that  provision 
of  the  statute  which  requires  that  a  contract  made  by  a  banking 
association  shall  be  signed  by  the  president  and  cashier,  in  their 
signing  the  bonds  without  signing  the  indorsements. 

XIII.  The  debts,  for  the  security  and  payment  of  which  the 
bonds  were  given,  were  valid.  (1.)  The  fiict  that  the  money 
loaned  by  Palmers  &  Co.  had  ^een  secured  by  state  stocks 
iDegally  purchased,  or  had  been  used  to  pay  for  such  stocks, 
did  not  render  their  debt  illegal.  (2.)  Neither  the  consent 
signed  by  Palmers  &  Co.,  nor  the  order  made  by  the  chancellor, 
precludes  this  court  from  inquiring  into  the  validity  of  the 
debts  of  Palmer  &  Ca 

XIY .  The  debts  of  the  Philadelphia  banks  are  valid. 

XV.  The  million  and  first  half  million  trust  deeds,  and  the 
bonds  mentioned  in  the  original  bill  of  complaint,  are  valid. 
The  title  and  claim  of  the  plaintifis  in  the  original  bill  in  and 
to  the  mortgages  and  other  property  assigned  to  them  by  the 
said  trust  deeds,  and  to  the  avails  and  proceeds  thereof,  are 
valid.    The  holders  of  the  bonds  mentioned  in  the  ori^nal  bills 
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bare  a  valid  claim  against  the  company,  and  are  entitled  to  be 
paid  the  amount  thereof,  with  interest,  out  of  the  securities 
assigned  to  the  trustees.  The  trustees  are  entitled  to  a  reason- 
able compensation  for  their  services.  The  cross-bill  should  be 
dismissed.  The  costs  of  all  the  parties  to  the  original  and 
cross  bills  should  be  paid  out  of  the  securities  and  property 
assigned  to  the  trustees,  and  a  decree  should  be  entered  accord- 
ingly ;  with  such  other  provisions  as  shall  be  necessary  to  carry 
out  the  principles  and  conclusions  above  stated. 

[New-Tor^  Qeneral  Term,  December  81, 18§3.    Edwards,  MUekOl  and 
Roosev^,  Jnsticea.] 


The  Steam  Naviqation  Company  vs.  Weed  and  others. 

>■• 

In  an  action  by  a  foreign  corporation,  to  recover  ar  smn  of  money  loaned  in 
this  state,  the  defendant  is  not  at  liberty  to  avail  himself  of  the  defense 
that  the  plaintiff  was  prednded  by  the  terms  of  its  charter  Ihrn  makiiiig 
snch  loan. 

Where  it  is  a  simple  qnestion  of  capacity  to  contract,  arising  either  on  a 
question  of  regularity  of  oiganisatlon  or  of  powers  conferred  by  the  char- 
ter, a  party  who  has  had  the  benefit  of  the  contract  cannot  be  permitted. 
In  an  action  founded  upon  it,  to  question  its  validity. 

This  was  an  appeal  from  a  judgment  in  favor  of  the  defend- 
ants rendered  on  the  report  of  a  referee.  The  plaantifi  were 
a  foreign  corporation  duly  organized  under  the  laws  of  Connecti- 
cut, doing  business  in  that  state,  and  also  engaged  in  the  trans- 
portation business  in  the  state  of  New-York,  on  the  Hudson 
river,  between  Albany  and  New- York.  They  were  authorised 
by  their  charter  to  transport  freight  and  passengers  and  to  tow 
vessels  by  the  power  of  steam,  and  to  transact  other  business 
incident  thereto.  And  there  was  a  proviso  that  nothing  con- 
tained in  that  act  should  be  construed  to  authorize  or  empower 
such  corporation  to  use  its  funds  for  banking  transactions.  The 
plaintiffs'  line  on  the  Hudson  river  was  called  the  ^'  Swifbure 
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line."  The  business  of  the  plaintiff  was  transacted  at  Albany, 
at  -the  office  of  the  Steam  Navigation  Company,  by  Van  Sant- 
Toord  &  Oo.  The  defendants  were  partners,  residing  in  the  city 
of  Buffalo,  and,  had  previous  to  the  transaction  in  question, 
forwarded  largo  amounts  of  property  to  Van  Santvoord  &  Oo., 
to  be  transported  to  New-York,  which  was  forwarded»by^the 
plaintiffs'  line.  Such  business  was  transacted  exclusively  by 
the  plaintiffs  and  for  their  benefit.  On  the  7th  of  October 
1851,  the  defendants  sent  the  following  letter  to  Messrs.  Ohip- 
miin  &  Savage  of  Albany : 

*  "  Buffalo,  October  T,  1«61. 

Messrs.  Ohipnum  &  Savage, 

Gents.  When  youV  Mr.  Savage  left  here 
yesterday  we  promised  to  remit  you  $1000  to*<[ay,  and  we  had 
the  promise  of  it  this  morning,  where  we  "were  sure,  as  we 
thought,  but  have  been  disappointed ;  but  we  shall  surely  have 
it  to-morrow  and  if  you  are  Qhort,  as  we  suppose  you  will  de- 
pend on  this,  you  must  go  to  Yan  Santvoord  &  Oo.  and  they 
must  lend  you  $1000  for  our  acc't.  They  can  and  must  do  it : 
We  have  done  very  large  business  with  them,  since  we  have 
been  in  Buffiilo,  and  have  not  asked  a  favor  before.  We  are 
sorry  to  disappoint  yon,'  but  our  fidends  Yan  Santvoord  &  Oo. 
musif  help  us  And  you  this  time.        Truly  youi«, 

Elias  Weed  &  Oo." 
Chipman  carried  this  letter  to  Yan  Santvoord  &  Oo.  who,  upon 
the  fjuth  thereof,  advanced  the  $1000,  by  giving  him  a  check 
therefor,  on  which  he  drew  the  money.    The  check  was  in  the 
words  and  figures  following : 

*"  Office  of  the  Swiftsure  line  Freight  Boats, 

Albany,  Oct.  8, 1851. 
Oommercial  Bank  of  Albany,  Pay  to  the  order  of  Louis  L. 
Scovel  one  thousand  dollars. 

$1000.  Yan  Santvoord  &  Oo. 

Agents." 

EndorsM  "  Louis  L.  Scovel." 

The  check  was  drawn  upon  and  paid  out  of  the  plaintiff's 

fiuidsy  and  Ohipman  advised  the  defendants  that  he  had  got  the 
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money  upon  the  letter.    This  action  was  brought  to  recover  fir 
the  money  thus  loaned. 

On  the  trial  the  plaintiff's  comisel  offered  to  show  that  the 
making  of  advances  and  temporary  loans  for  the  accommodation 
of  customers,  was  ordinarily  incident  to  the  transportation 
business  generally,  at  Albany^  This  evidence  was  objected  to 
as  immaterial,  and  excluded.  The  referee  decided,  1.  That  the 
money  loaned  was,  in  law,  loaned  by  the  plaintiff,  and  that  the 
action  was  properly  brought  in  its  corporate  name.  2.  That 
the  plaintiff  had  no  right  or  power  to  loan  money,  or  to  main- 
tain  an  action  therefor,  if  loaned,  in  a  matter  in  no  wise  inci- 
dental to,  or  arising  out  of,  the  purposes  for  which  the  corpo- 
ration was  created:  And  the  referee  held  that  the  loan  in  this 
case,  as  well  as  the  promise  to  pay,  was  a  nullity ;  and  that  the 
plaintiff  could  not  recover  for  money  lent  and  advanced. 

J.  K.  Porter^  for  (he  plaintiff. 

D.  TiUinghasty  for  the  defendants. 

By  the  Court,  Parker,  J.  I  am  inclined  to  the  oj>inioii 
that  the  referee  erred  in  not  permitting  the  phiintiff  to  show 
that  the  making  of  advances  and  temporary  loans,  for  the  ac- 
commodation of  customers,  was  incidental  to  the  transportation 
business  generally,  at  Albany.  If  it  tended  to  prove  that  the 
loan  in  question  was  incidental  to  the  pmposes  for  which  the 
corporation  was  created,  it  was  certainly  admissible.  But  with- 
out deciding  this  question,  I  think  it  is  better  to  determine  this 
Cause  upon  the  &ct8  which  were  in  evidence^  as  they  presented 
questions  of  great  importance  which  will  probably  be  again 
raised,  if  a  new  trial  should  be  awarded; 

Those  questions  are,  whether  the  transaction  was  an  act  of 
banking  and  a  violation  of  the  restraining  act ;  and  whether  the 
defendants  were  at  liberty  to  set  up  as  a  defense  that  the  plain- 
tiff had  no  right,  under  its  charter,  to  make  the  Ioan< 

I  suppose  the  referee  was  governed  in  his  decision,  by  what 
WM  said  by  Savage,  Gh.  J«,  in  Beach  v.  The  FuUon  Bamkj 
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(3  Wend.  583,)  which  wa«  as  follows :  '*  Incorporated  companies 
having  no  powers  but  such  as  are  granted,  or  necessarily  inci- 
dent, a  company  having  no  such  power,  express  or  implied,  has 
no  capacity  to  lend  money,  and  of  course,  cannot  sue  for  it.''  The 
obserrations  of  the  judge  on  this  subject  were  prefaced  with 
the  remark,  "  that,  perhaps,  that  point  should  not  now  be  dis- 
cussed, as  that  ground  is  not  relied  on  in  the  answer,"  and  the 
cause  was  decided  on  other  grounds.  What  was  said  on  this 
point,  must  therefore  be  regarded  as  a  mere  dictum,  and  not  as 
authority.  There  are  other  cases,  however,  in  which  it  seems 
to  be  assumed  that  tlie  law  is  as  stated  by  Chief  Justice  Savage, 
though  I  find  none  in  which  it  has  been  so  adjudged.  There 
was  no  good  reason  for  supposing  that  the  making  of  the  loan  in 
this  case  was  a  violation  of  the  restraining  act.  (1  R.  S.  898, 
3d  ed.)  It  was  not  the  discounting  of  a  note.  It  was  a  loan 
of  money  for  a  single  day,  without  taking  any  note  or  security; 
and,  for  aught  that  appears,  without  charge  or  intention  to  charge 
for  its  use.  It  was  a  single,  isolated  casual  transaction,  not  for 
the  purpose  of  gain,  but  to  oblige  a  customer.  It  was  not  an 
act  of  banking.  {People  v.  Brewster,  4  Wend.  498.)  The 
question  then  was,  not  whether  the  loan  was  a  violation  of  an 
express  statute,  but  whether  the  corporation  had  power,  express 
or  implied,  to  make  it.  In  other  words,  it  was  not  a  question  of 
illegality,  but  of  authority.  I  think,  in  such  cases,  the  defend- 
ant who  has  received  the  money  is  not  at  liberty  to  question  the 
autl^ority  of  the  lender. 

tn  saver  Lake  Bcmk  Vt  Narthj  (4  John.  Ch.  Rep.  370,) 
where  it  was  alleged  that  a  foreign  corporation  had  exceeded  its 
power  in  making  a  loan.  Chancellor  Kent  said,  *^  it  would  rather 
belong  to  the  government  of  Pennsylvania  to  exact  a  forfeiture 
of  their  charter^  than  for  this  court,  in  this  collateral  wayj  to 
decide  a  question  o^  misuser,  by  setting  aside  a  just  and  hona 
fide  contract"  In  the  State  of  Indiana  v.  Woram,  (6  ENl^ 
37,)  the  defendant's  counsel  contended  that  the  Staten  Island 
Whaling  Company  had  no  power,  by  its  charter,  to  purchase  or 
deal  in  state  bonds ;  and  Bronson,  J.,  in  delivering  the  opinion 
of  the  court,  said,  "  I  agree  with  the  counsel  for  the  defendants) 
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that  this  company  had  no  authority  to  purchase  or  deal  in  these 
bonds.  But  since  the  decision  in  Moss  y.  The  Rassie  Lead 
Minings  Co.  (5  HUly  137,)  I  do  not  see  that  a  corporation  can 
ever  avoid  its  obligation,  on  the  ground  that  it  was  ^ven  for 
property  which  the  corporation  was  not  authorized  to  purchase. 
And  if  the  company  was  bound,  I  see  no  reason  why  the  defend- 
ants should  not  also  be  bound  by  the  contract." 

The  case  of  The  Chester  Glass  Co.  v.  Dewey,  (16  Mass. 
Rep^  102,)  goes  much  further  than  that  under  consideration. 
The  plaintiffs  claimed  to  recover  for  goods  sold  and  delivered  to  . 
the  defendant.  The  defendant  objected  tkat  the  plaintiffs  were 
prohibited  by  law  to  carry  on  such  trade.  Parker,  Oh.  J.,  said, 
"  The  defendant  cannot  refuse  payment  on  this  ground ;  but  the 
legislature  may  enforce  the  prohibition  by  causing  the  charter 
to  be  revoked,  when  they  shall  determine  tha*  it  has  been 
abused." 

In  McCutchem  v.  The  Steamboat  Co.  (18  Perm.  Rep.  13,) 
a  foreign  corporation  had  taken  a  lease  of  real  estate  without 
authority  in  its  charter,  and,  in  an  action  for  the  rent,  the  court 
enforced  the  contract.  Coulter,  J.  said,  ^'  Some  things  lie  too 
deep  in  the  common  sense  and  common  honesty  of  mankind  to 
require  either  argument  or  authority  to  support  them ;  and 
this,  I  think,  is  one  of  them." 

I  think  the  true  rule  on  this  subject  is  laid  down  by  Dner,  J. 
in  Palmer  v.  Lawrence,  (3  Sandf.  S.  C.  Rep.  170,)  as  follows : 
^'  A  defendant  who  has  contracted  with  a  corporation  de  fqcto, 
is  never  permitted  to  alledge  any  defect  in  its  organizatioD,  as 
affecting  its  capacity  to  contract  or  sue ;  but  all  such  objectionfl^ 
if  valid,  are  only  avulable  on  behalf  of  the  sovereign  power  of 
the  state,"  and  he  added,  in  the  same  opinion,  "  It  would  be  in 
the  highest  degree  inequitable  and  unjust  to  permit  him  to  re- 
scind a  contract,  the  fruits  of  which  he  retains  and  can  never  be 
compelled  to  restore." 

When  it  is  a  simple  question  of  capacity  or  authmty  to  contract, 
arising  either  on  a  question  of  regularity  of  organisation,  or  of 
powers  conferred  by  the  charter,  a  party  who  has  had  the  benefit 
of  the  contract  cannot  be  permitted  to  question  its  validity,  in 
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an  action  founded  upon  it.  Even  where  there  has  been  a  gene- 
ral restriction  in  the  charter,  an  isolated  case  of  excess  beyond 
the  limit  prescribed,  has  been  protected  and  the  contract  held 
binding,  when  the  general  practice  of  the  corporation  had  been 
in  strict  conformity  with  its  charter.  Thus  in  Potter  v.  The 
Bank  of  Ithaca^  (5  Hill,  490,)  where  the  charter  of  a  bank  pro- 
vided that  its  operations  of  discount  and  deposit  should  not  be 
earried  on  elsewhere  than  in  the  village  of  Ithaca,  and  the  cash- 
ier discounted  a  note  at  the  city  of  New- York,  for  the  purpose 
of  securing  a  demand  due  the  bank,  it  was  held  to  be  a  valid 
note,  and' that  the  reftriction  in  the  charter  related  only  to  the 
customary  and  permanent  business  operations  of  the  bank ;  not 
to  an  isolated  transaction,  like  the  one  in  question. 

The  same  doctrine  was  held  in  Suydam  v.  The  Morris  Canal 
and  Banking.  Co.y  (5  HiU^  491,  note,)  where  the  loan  was  made 
in  the  city  of  New- York,  and  the  charter  of  the  defendants  pro- 
yided  that  their  banking  operations  should  be  carried  on  in  the 
city  of  Jersey.  In  that  case  the  loan  was  not  made  for  the 
purpose  of  receiving  a  debt  due  to  the  banking  company,  and 
the  decision  was  affirmed  by  the  late  court  for  the  correction  of 
errors.    (6£fi/A217.) 

In  The  Sackefs  Harbor  Bank  v.  The  Lewis  County  Bank, 
(11  Barb.  218,)  there  was  a  provision  in  the  charter  of  each  bank 
tibat  it  should  not,  directly  or  indirectly,  deal  or  trade  in  buying  or 
selling  any  goods,  wares  and  merchandise  or  commodities  what- 
soever, unless  in  selling  the  same  when  truly  pledged  by  way  of 
security  for  debts  due  the,  corporation.  It  appeared  that  the 
plaintiff,  in  order  to  secure  a  debt,  had  taken  a  quantity  of  but- 
ter, to  the  amount  of  $10,000,  which  it  subsequently  sold  to 
the  defendant.  The  defendant,  for  the  purpose  of  raising  money, 
agreed  to  take  the  butter  at  its  market  price,  and  also  money  of 
the  plaintiff  and  repay  it,  at  a  future  day,  the  amount  of  the 
money  loaned  and  the  price  of  the  butter.  In  an  action  to  re- 
cover on  such  contract  the  defendant  set  up  its  incapacity  to 
purchase  the  butter  from  the  plaintiff.  But,  it  appearing  to  be 
an  isolated  transaction,  it  was  held  valid,  and  a  nonsuit,  which 
had  been  granted,  was  set  aside. 
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I  am  happy  to  come  to  the  conclusion  that  the  law  will  not 
sustain  this  most  unconscionable  defense.  It  ill  becomes  the 
defendants  to  borrow  from  the  plaintiff  ||1000  for  a  smgle  day, 
to  relieve  their  immediate  necessities,  and  then  to  torn  around 
and  say  "  I  will  not  return  you  this  money,  because  youliad  no 
power,  by  your  charter,  to  lend  it."  Let  them  first  restore  the 
money,  and  then  it  will  be  time  enough  for  them  to  discuss  with 
the  sovereign  power  of  the  state  of  Connecticut  the  extent  of  the 
plaintiff 's  chartered  privileges.  We  shall  lose  our  respect  for  the 
law,  when  it  so  far  loses  its  character  for  justice  as  to  sanction 
the  defense  here  attempted. 
^^Lex  plus  laudatur,  qtumdo  ratione  prtjibaiwrP 
The  judgment  rendered  on  the  report  of  the  referee  must  be 
reversed,  and  a  new  trial  awarded. 

[Albany  Qenbral  TerMi  Febmary  7,  1868.  Watson^  Parker  and  Wright^ 
JosticeB.] 
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It  is  lawftd  for  a  bank  to  reod to  depositSi  and  to  agree  to  pay  interest  en  i 
Snch  a  tranaaction,  being  lawfU,  standing  alone,  does  not  become  nnlawfU 

because  of  the  issoing  of  a  certificate  of  deposit  by  the  bank,  payable  with 

an  interest  of  5  per  cent  on  demand,  or  6  per  cent  if  not  called  for  in  a 

year. 
And  the  depositor  may  recover  the  money  deposited,  in  an  action  upon  the 

agreement,  with  interest  from  the  time  of  the  deposit 

On  the  18th  of  April  1851,  the  plaintiff  deposited  in  the 
Ilew-York  State  Bank,  a  bank  owned  and  carried  on  by  the  de- 
fendant as  an  individual  banker,  at  Dnrham,  in  the  coontj  of 
Greene,  |$470  to  the  credit  of  the  depositor,  payable  on  demand. 
Before  the  money  was  deposited,  the  plaintiff  inspired  of  Al- 
merin  Marks,  the  acting  cashier  of  the  bank,  whether  interest 
was  paid  on  money  deposited  there,  and  was  told  that  5  per 


r 


ALBANY— FEBRUARY,  1868.  395 

Pelham  v.  Adams. 

cent  was  paid  when  the  money  was  payable  on  demand,  and 
6  per  cent  if  the  money  was  left  for  one  year.  The  cashier 
then  gave  the  plaintiff  a  certificate  in  the  foUowmg  words  and 
figures : 

«$470.  New- York  State  Bank, 

Durham,  April  18, 1851. 

William  Pelham  has  deposited  four  hundred  and  seventy  dol- 
lars in  this  bank  to  the  credit  of  himself  payable  on  return  of 
this  certificate  properly  indorsed,  with  interest  6  per  «ent  on 
demand,  or  6  per  cent  if  not  called  for  in  one  year. 
No.  916.  A.  Marks,  Cashier." 

On  the  80th  of  October,  1861,  payment  of  the  money  was  de^ 
manded  at  the  bank  and  was  refnsed.  An  action  was  then 
brought,  and  on  the  trial,  at  the  Greene  circuit,  before  justice 
Parker,  a  verdict  was  taken  in  fibvor  of  the  plaintiff  for  the 
sum  deposited,  with  interest  from  the  time  of  the  demand,  sub- 
ject to  the  opinion  of  the  court. 

Z>.  K.  Olneyy  for  the  plamtiff. 

L.  TVemaifij  for  the  defendant. 

By  the  Courts  Pakker,  J.  It  was  clearly  lawful  for  the 
New-York  State  Bank  to  receive  deposits  and  to  agree  to  pay 
interest  on  them.  By  the  deposit,  the  relation  of  debtor  and 
creditor  was  created.  If  it  had  been  a  deposit  without  interest, 
the  transaction  would  have  been,  in  the  language  of  Judge 
Cow«i,  {Oam.  Bank  of  Albany  v.  Hughes^  17  Wend.  100,) 
^  a  gratuitous  loan ;"  but  being  a  deposit  on  interest  it  stood 
upon  the  same  footing  as  any  other  loan  upon  interest.  The 
transaction  itself,  then,  standing  alone,  was  a  lawful  one.  Did 
it  become  unlawful,  as  contended  by  the  defendant's  counsel, 
because  of  the  issuing  of  the  certificate  of  deposit  ? 

The  certificate  was  no  necessary  part  of  the  transaction.  It 
was  not  an  element  in  the  creation  of  the  indebtedness.  It  was 
given  only  as  evidence  of  the  transaction.  The  plaintiff  would 
have  had  just  as  good  a  claim  to  recover  back  his  money,  if  he 
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had  depended  upon  the  bank  books  for  evidence  of  the  trans- 
action,  instead  of  taking  the  certificate. 

But  it  is  insisted,  against  the  right  of  the  plaintiff  to  recover, 
that  the  issuing  of  the  certificate  was  a  violation  of  the  act  of 
a840,  ch.  863,  §  4,  {Laws  of  1840,  p.  306,)  which  deckres  that 
'^  no  banking  associja.tL(»i  or  individual  banker,  as  such,  shall  issue 
or  put  in  circulation  any  bill  or  note  of  said  association  or  indi- 
vidual banker,  unless  the  same  shall  be  made  payable  on  demand, 
and  without  interest."  No  case  has  gone  so  fiur  as  to  hold  that 
an  instrument  like  that  in  question,  and  issued  ios  such  an  ob- 
ject only,  falls  within  the  prohibition  of  the  statute.  In  Leaviti 
V.  Palmer,  (3  Comst.  JR.  19,)  the  paper  declared  void,  though 
called  a  certificate  of  deposit  in  an  accompanying  deed  of  trusty 
was  a  promise  to  pay  to  the  order  of  W.  B.  Cooke,  twelve 
months  after  date,  with  interest,  for  value  received;  and  it  was 
plain,  firom  the  nature  of  the  transaction,  that  the  notes  were 
designed  for  circulation,  and  were,  within  the  language  of  the 
statute,  an  issue  of  the  bank.  In  that  case,  forty-eight  notes 
of  £1000  each  were  issued  and  covered  by  other  securities. 

So  also  the  case  of  JSwifC  v.  Beers,  (3  Denio,  70,)  was  a 
promise  by  the  North  American  Trust  and  Banking  C(»npaDy 
to  pay,  sixty  days  after  date,  to  the  order  of  Messrs.  Swift  d6  Co., 
for  value  received,  with  interest,  and  the  note  was  guarantied 
by  the  defendant ;  and  it  was  held  void,  as  a  violation  of  the 
clause  of  the  4th  section  above  quoted. 

In  the  case  of  The  Bank  of  Orleans  v.  Merrill^  Preaft,  the 
Clinton  Bank  had  issued  a  certificate  of  deposit,  payable  to  the 
order  of  S.  B.,  at  six  months,'  with  interest,  of  which  the  plain- 
tiff was  the  indorsee,  and  it  was  held  to  be,  in  effect,  a  nego- 
tiable promissory  note,  and  a  violation  of  the  statute.  Safford 
V.  Wyckoff,  (1  Hia,  11,)  and  SmUh  v.  Strang,  (2  flifl,  241,) 
were  both  cases  of  negotiable  bills  of  exchange  on  time,  and 
were  held  also  to  be  violations  of  the  statute.  In  all  these  cases 
the  instruments  were  negotiable  paper,  and  evidently  issued  for 
circulation.  In  the  present  case,  the  certificate  of  deposit  was 
merely  given  as  the  more  convenient .  evidence  of  a  legal 
transaction. 
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But  the  question  is  not,  in  this  case,  as  it  was  in  all  the  others, 
I  have  cited,  whether  an  action  could  be  maintained  on  the  certi- 
ficate. This  suit  is  not  brought  on  the  certificate,  but  on  the 
deposit  of  the  money,  and  the  certificate  is  brought  into  court 
for  the  purpose  of  being  canceled.  It  is  not  the  depositing  of 
the  money  on  interest,  or  the  loan  of  money,  which  is  prohibited ; 
but  the  '^subsequent  issue  of  a  note  or  bill  on  interest."  A 
legal  transaction  was  performed  and  complete,  before  the  act 
which  is  claimed  to  be  illegal  was  commenced.  If  the  prohibi- 
bition  in  the  statute  applies  to  a  certificate  like  this,  given  for 
no  other  purpose  except  as  evidence  of  an  agreement,  it  is  such 
evidence  only  which  is  prohibited.  If,  therefore,  the  issuing  of 
the  certificate  was  illegal,  which  I  by  no  means  concede,  the 
previous  transaction  being  legal,  can  be  enforced.  In  Leavitt  v. 
Palmer^  above  cited,  Bronson,  J.,  said  {pctge  84,)  ^'  the  legal  liar 
bility,  on  account  of  which  the  notes  were  issued,  still  remains  ; 
but  the  notes  themselves  are  void." 

I  think  the  plaintiff  was  entitled  to  recover  the  money  de- 
posited, and  interest  firom  the  date  of  the  deposit ;  but  as  interest 
was  only  claimed  from  the  time  of  the  demand,  and  the  verdict 
was  taken  according  to  such  computation,  the  plaintiff  will  take 
judgment  according  to  the  verdict. 

[Albany  Oenekal  Term,  December  6,  1858.  Parker j  Wright  and  Harris, 
Joflticea.] 
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Upon  questions  of  ^t,  the  verdict  of  a  joiy  will  not  be  disturbed,  \ 
clearly  and  palpably  wrong ;  and  when  a  cause  is  tried  by  the  Judge,  witli- 
ont  a  jury,  the  same  rule  is  applicable. 

An  assignment,  made  by  a  debtor  for  the  benefit  of  his  creditors,  is  not  ren- 
dered fraudulent  and  void  upon  its  flu:e  by  a  provision  authorizing  the 
assignee  "  to  employ  suitable  agents  at  a  reasonable  oompensation  to  be 
paid  out  of  the  effects  assigned,  and  generally  to  adopt  such  measures  in 
relation  to  the  settlement  of  the  estate  as  will  in  his  judgment  promote  the 
true  interest  thereof." 

The  discretion  conferred  by  such  a  provision  will  not  be  construed  to  mean  A 
discretion  unlimited  by  the  rules  of  law,  but  one  to  be  kept  within  the 
legal  limits. 

The  law  never  gives  to  an  instrument,  by  implication,  an  unlawftd  meaning; 
nor  will  it,  by  implication^  raise  an  unlawftil  trust 

It  is  well  settled  that  two  instruments,  executed  at  this  sAme  time,  and  in  re- 
lation to  the  same  subject  matter,  may  be  construed  And  taken  as  dlflforent 
parts  of  the  same  agreement  But  though  two  instruments  are  executed 
by  the  same  parties,  on  the  same  day,  it  does  not  necessarily  follow  that 
they  were  both  executed  at  the  same  time,  and  were  a  part  of  the  same 
transaction. 

This  was  an  action  against  the  defendant,  sheriff  of  Rensse- 
lister  countyj  for  wrongfully  detaining  twenty  one  barrels  of  pork, 
14  half  barrels  of  pork,  ten  hogsheads  of  vinegar,  23  bagged 
shoulders,  ten  barrels  of  clover  seed  and  ten  empty  kegs.  It 
appeared  that  th^  defendant  levied  on  and  took  the  property 
under  several  different  executions  against  Charles  Fales  and 
Francis  A.  Fales  ;  that  Charles  and  Francis  A.  Fales  had  been 
partners  in  business  previous  to  the  1st  of  October,  1849,  when 
Francis  A.  sold  out  all  his  interest  to  Charles,  who  took  all  the 
partnership  property  and  effects,  and  was  to  pay  the  debts  of  the 
firm.  Charles  Fales  continued  in  business  until  the  22d  of 
January,  1850,  when  he  executed  an  assignment  to  the  plaintiff. 
An  interlineation  of  the  words,  "  personal  property  and  effects*' 
being  made  in  the  assignment  on  the  24th  January,  1850,  it  was 
again  acknowledged  on  that  day  and  the  date  changed  accord- 
mgly.    The  assignment  was  in  the  words  and  figures  following : 

«  Whereas,  Francis  N.  Mann,  of  the  city  of  Troy,  is  indorser 
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{ot  me  to  the  amount  of  twenty-eight  thousand  and  one  hundred 
dollars.  Whereas,  also,  I  am  indebted  to  Joseph  Fales  in  the 
sum  of  about  three  hundred  and  seventy-fiye  dollars,  for  money 
paid  by  him  for  freight  on  hogs,  &o. 

Now  therefore,  in  consideration  of  the  premises  and  one  dollar 
to  me  in  hand  paid,  and  in  order  to  secure  the  said  Mann  and 
Falea  their  several  liabilities,  and  liquidate  and  pay  the  same  as 
£ur  as  my  effects  will  go,  I,  Charles  Fales,  of  the  city  of  Troy, 
do  hereby  bargain,  sell,  assign  and  set  over,  unto  the  said  Fran- 
cis N.  Mann,  and  his  legal  representatives,  all  and  every  my 
goods,  wares  and  merchandise  and  personal  property  and  effects 
of  every  name  and  nature  whatsoever,  which  are  not  exempt  by 
law  from  execution ;  also  all  sums  of  money  due  or  to  become 
due  to  me ;  also  all  notes,  accounts,  judgments  and  choses  in 
action  of  every  name  and  nature ;  also  all  rerUs^  issues  and 
proJUs  of  my  real  estate,  (which  are  to  be  applied  to  pay  the 
interest  on  the  incumbrances,  the  ground  rents,  taxes,  assess- 
ments, repairs,  and  insurance,  &c.,  and  the  balance  to  liquidate 
and  pay  the  said  liabilities,)  a  particular  description  of  which 
is  contained  in  the  schedule  hereunto  annexed.  To  have 
and  to  hold  the  same  in  trust,  nevertheless  to  pay  and  slftt- 
isfy  the  said  liabilities,  and  the  interest  and  expenlses  incurred 
therein.  And  I  hereby  authorize  the  said  Mann  to  employ 
suitable  agents^  at  a  reasonable  compensationy  to  be  paid  out 
of  the  effects  hereby  assigned,  and  generally  to  adept  such 
measures  in  relation  to  the  settlement  of  my  estate  as  will  in 
his  judgment  promote  the  true  interest  thgreof  I  also  assign 
to  the  said  Mann  the  lease  of  the  store  I  occupy  in  Congress- 
street,  and  herewith  deliver  to  him  the  possession  thereof;  also 
the  possession  of  my  ware  house  on  Hill-street,  and  contents. 
If  there  shall  be  any  property  hereby  assigned  left,  after  pay- 
ing the  above  liabilities,  the  same  is  to  be  distributed  among  all 
my  other  creditors,  pro  rata,  in  proportion  to  their  respective 
claims,  to  all  of  which  covenants  and  agreements  I  hereunto  sign 
my  hand  and  aflSx  my  seal,  this  24th  day  of  January,  A.  D. 
1850.    I,  Francis  N.  Mann,  do  hereby  accept  of  the  trust 
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kereby  granted  to  me  the  day  and  year  aforesaid,  for  yalae 
receiyed.  FaANcia  N.  Mann.  [l.  s.] 

Charles  Fales.       [l.  s.] 

In  presence  of  Norman  Miller. 

The  words  ^'  and  personal  property  and  effects"  interlined  on 
line  marked  (1),  before  execation. 

Norman  Miller." 

^'  Bensselear  county,  ss.  On  the  24th  day  of  January,  1850, 
personally  appeared  before  me,  Charles  Fales  and  Frands  N. 
Mann,  to  me  severally  known  to  be  the  persons  described  in  and 
who  executed  the  above  assignment,  and  they  severally  acknowt 
edged  the  due  execution  thereof. 

Norman  Miller." 

A  paper  in  the  foUowing  words  was  proved  on  the  part  of  the 
defendant.  ''  It  is  hereby  understood  and  agreed  that  Charles 
Fated  is  to  be  my  principal  agent  in  selling  the  property  this 
day  assigned  to  me^  and  is  to  have  a  support  for  himself  and 
&mily  while  so  doing  for  his  services,  and  not  to  be  considered 
as  money  advanced. 

Troy,  January  22, 1860;  Francis  N.  Mann." 

The  cause  was  tried  at  the  Rensselaer  circuit  in  April,  185% 
before  Mr.  Justice  Parker,  without  a  jury,  and  judgment  ^ven 
for  the  plaintiff,  with  six  cents  damages,  for  the  detention  of  the 
property.  The  property  had  been  delivered  to  the  plaintiff  at 
the  c<»nmencement  of  the  action;    The  defendant  appealed. 

David  Bud,  for  the  plaintiff. 
W.  A.  Beach,  for  the  defendant; 

By  the  Qnirt,  Parker,  J.  tt  is  objected  that  thefe  was  no 
sufficient  delivery  of  the  property  or  chimge  of  possession  under 
the  assignment  as  against  the  execution  creditors  of  the  asdgnor. 
This  objeoti<m  involves  questions  of  fiict,  the  decision  of  wbidi 
is  devolved  by  the  statute  exclusively  upon  the  jury,  and  in  re- 
gard to  which  the  verdict  of  a  jury  will  not  be  disturbed,  ualesa 
dearly  and  palpably  wrong :  and  when  a  cause  is  tried  by  the 
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jndge  without  a  jury,  the  same  rule  is  applicable.  But  I  think 
the  proof  on  this  subject  entirely  satisfactory.  There  was 
proved  to  have  been  an  immediate  and  continued  change  of  pos- 
session. The  plaintiff  was  daily  at  the  store,  and  gave  the  neces- 
sary directions  to  the  clerk  and  persons  employed.  The  bod^s 
were  kept  and  bills  made  out,  in  the  name  of  the  plaintiff  as 
assignee.  The  assignor  remained  as  clerk  of  the  plaintiff  about 
Bix  weeks,  and  was  then  discharged  because  he  had  fraudulently 
retained  money  for  property  sold,  as  alleged  by  the  plaintiff. 
Andrew  Fales,  who  had  been  a  clerk  fi>r  the  assignor  before 
the  assignment,  was  retained  after  the  assignment,  being  em- 
ployed by  the  assignor,  but  paid  by  the  plaintiff.  He  kept  the 
keys  when  the  plaintiff  was  absent,  and  he  and  Charles  consulted 
the  plaintiff  in  relation  to  the  business*  Charles  Fales  was  ii^- 
solyent  at  the  time  of  the  assignment,  and  all  the  assigned  prop- 
CTty  was  insufficient  by  upwards  of  $10,000  to  pay  the  liabilities 
of  Charles  Fales  on  which  the  plaintiff  was  liable  as  indorser. 
All  these  drcnmstances  seem  to  me  oondusiTe  upon  the  ques- 
tion of  change  of  possession. 

But  the  principal  question  in  this  cause  arises  upon  the  lan- 
guage of  the  assignment;  the  defendant's  counsel  ck4ming  that, 
it  is  fraudulent  and  ydd  upon  its  fitce,  because  it  authorized  the 
assignee  *^  to  employ  suitable  agents  at  a  reasonable  compensa- 
tion to  be  pud  out  of  the  effects  assigned,  and  generally  to  adopt 
such  measures  in  relation  to  the  settlement  of  the  estate  as  would 
in  his  judgment  promote  the  true  interests  thereof," 

The  first  of  these  clauses  confers  no  additional  authority  be- 
joad  what  the  law  would  give  to  the  assignee.  The  property, 
from  its  peculiar  character,  could  not  be  disposed  of  without  the 
assistance  of  others,  and  the  assignee  had  the  right  to  pay  a 
reasonable  compensation,  out  of  the  assigned  effects,  to  those 
necessarily  employed  by  him  for  that  purpose.  {BurriU  on  As- 
signmemsj  205,  442.    8  Dana,  247.    6  Watis  ^  Serg.  300.) 

But  it  is  said  the  latter  clause  above  quoted  gives  to  the  assignee 
too  wide  a  discretion  in  the  settlement  of  the  estate.  It  cer- 
tainly confers  a  discretion.  It  authorizes  the  adoption  of  such 
I  as  in  his  ju^lgment  will  promote  the  true  interests  of  the 
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estate.  Shall  this  be  construed  to  mean  a  discretion  unlimited 
by  the  rules  of  law,  or  within  the  legal  limits  ?  It  seems  to  me 
plainly  the  latter  will  be  deemed  to  have  been  intended.  There 
is  ample  room  for  the  exercise  of  discretion  within  such  limits. 
The  language  is  abundantly  satisfied  with  such  a  construction, 
without  imputing  to  the  parties  a  design  to  sell  on  credit  or  do 
any  other  illegal  act.  The  law  never  gives  to  an  instrument,  by 
implication,  an  unlawful  meaning ;  nor  will  it  raise  an  unlawful 
trust  by  implication.  {Tucker  v.  Tucker,  1  Selden,  408.)  It 
is  a  fundamental  rule  in  the  construction  of  an  instrument  sus« 
ceptible  of  two  meanings,  one  lawful  and  the  other  not  lawful, 
that  the  former  shall  be  adopted  and  the  latter  rejected.  This 
principle  has  been  recently  applied  to  an  assignmeij^t,  by  Mr. 
Justice  Roosevelt,  in  Bellows  v.  Parttidgef  not  yet  reported. 
In  that  case  the  assignment  authorized  the  assignee,  ^  as  soon 
as  reasonably  practicable  with  due  regard  to  the  rightful  inter- 
ests  of  all  the  parties  concerned,  to  convert  into  money  by  sales 
either  public  or  private,  or  by  collection  aa  the  case  may  require, 
or  as  may  in  the  judgment  of  I.  F.  [the  assignee]  be  for  the  best 
advantage,  all  the  said  real  and  personal  property,  &c.  and  to 
apply  the  proceeds,  &c.  as  directed  in  the  assignment."  It  was 
objected  that  this  clause  conferred  so  broad  a  discretion  as  to 
authorize  a  sale  on  credit.  But  the  court  decided  that  no  such 
illegal  intent  would  be  implied,  and  the  assignment  was  held 
valid. 

In  Whitney  v.  Krows,  (11  Barb.  198>)  a  provision  in  the  assign- 
ment authorized  the  assignees  ''  to  sell  and  dispose  of  the  prop- 
erty upon  such  terms  and  conditions  as  in  their  juc^gment  may 
appear  best,"  &c.  and  '^  to  convert  the  same  into  money,"  and 
the  court  held  it  should  not  be  construed  as  authorizing  them  to 
sell  on  credit.  (See  also  Cunningham  v.  Freeborn,  1  Edw. 
Ch.  R.  256 ;  11  Wend.  240  ;  BurriU  on  Assignments,  195.) 
My  conclusion  therefore  is,  that  the  clause  objected  to  does  not 
inyalidato  the  assignment. 

Tho  next  objection  is  that  the  paper  signed  by  the  plamtiflr 
and  dated  January  22d,  1850,  was  part  of  the  assignment,  and 
that  it  contained  a  provision  for  the  benefit  of  the  assignor 
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inconsistent  with  the  good  faith  of  the  transaction.  That  paper 
was  dated  on  the  same  day  the  assignment  was  executed,  though 
the  assignment  was  subsequently  altered  and  re-ezecuted  two 
days  after.  It  is  undoubtedly  settled  that  two  instruments  exe- 
cuted at  the  same  time,  and  in  relation  to  the  same  subject  mat- 
ter, may  be  construed  and  taken  as  different  parts  of  the  same 
agreement.  (1  Burr.  Rep.  107.  1  John.  Cos.  91.  1  Paige^ 
455.  3  Id.  254.)  There  is  no  positive  proof  that  these  two  pa- 
pers were  executed  at  the  same  time,  but  it  is  sought  to  be  infer- 
red from  the  fact  that  they  both  bore  the  same  date  and  relate 
to  the  same  subject  matter.  So  &r  as  any  thing  can  be  inferred 
from  the  language  of  the  paper,  I  should  suppose  it  was  the 
result  of  a  subsequent  suggestion,  and  was  signed  afterwards  on 
the  same  day.  It  alludes  to  the  assignment  as  a  past  and  not 
as  a  present  transaction.  Though  executed  on  the  same  day  it 
does  not  necessarily  follow  that  it  was  executed  at  the  same  time, 
and  was  a  part  of  the  same  transaction.  Whether  this  paper  is 
invalid  on  its  fisice,  for  want  of  a  consideration,  is  immaterial,  as 
between  these  parties.  That  is  a  matter  between  the  parties  to 
the  paper.  If  it  was  no  part  of  the  assignment  it  cannot  be 
called  in  to  invalidate  it,  and  it  is  therefore  unnecessary  to  in- 
quire whether  the  support  of  the  assignor's  fiunily  would  be 
more  than  a  &ir  equivalent  for  his  services. 

No  objection  appears  by  the  bill  of  exceptions  to  have  been 
made,  at  the  circuit,  that  an  inventory  was  not  annexed  to  the 
assignment.  Nor  does  it  appear  that  such  was  the  fact.  No 
evidence  is  returned  except  such  as  is  applicable  to  the  excep- 
tions taken. 

I  have  examined  all  the  points  which  were  made  on  the  trial, 
and  argued  at  the  bar,  and  I  think  none  of  them  are  available 
to  invalidate  the  plaintiff's  claim  to  the  property,  under  the 
assignment. 

The  motion  for  a  new  trial  must  be  denied. 

[Albany  General  Term,  December  6, 1863.  fTotom,  Parker  and  Wright^ 
Justices.] 
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An  estate  at  wiD,  or  by  siEfifenmce,  cannot  be  sold  under  an  execatioB ;  wot  ta 
Interest  in  a  contract  for  the  purchase  or  leasing  of  land. 

A  tenancy  from  year  to  year  falls  mder  the  legal  definition  of  an  estate  for 
yearSi  and  is  classified  in  the  reyised  statutes  as  a  chattel  real,  and  is  sub- 
ject to  the  lien  of  a  judgment,  and  bound  by  it 

Bnt  if  an  ezecirtion  is  issued  against  a  tenant  from  year  to  year,  and  his 
interest  in  the  land  is  sold,  upon  execation,  and  the  right  of  the  pnrcbaaor 
to  hdd  fbr  the  remainder  of  the  year  terminates  by  the  expiration  of  the 
year,  before  he  obtains  his  deed  from  the  sheriif,  he  will  obtain  no  title  to 
the  premises. 

This  was  an  action  of  ejectment  to  recover  the  possession  of 
a  piece  of  land  occupied  by  the  defendant,  situated  in  StepheD- 
town,  in  the  county  of  Rensselaer,  and  containing  about  46  or 
47  acres.  It  was  commenced  on  the  5th  of  April,  1848,  and  was 
first  tried  at  the  Bensselaer  circuit  on  the  10th  day  of  October, 
1849,  when  a  verdict  for  the  plaintiff  was  directed  by  the  judge, 
which  was  afterwards,  upon  exceptions  taken  by  the  defendant 
set  aside  by  this  court.  It  was  again  tried  at  the  Bensselaer 
circuit  on  the  12th  day  of  April,  1852,  when  a  verdict  for  the 
plaintiff  was  directed  and  entered,  subject  to  th6  opinion  of  this 
court  on  a  case. 

Soth  the  plaintiff  and  defendant  claimed  under  Stephen  Tan 
Bensselaer  or  his  son  William  P.  Van  Bensselaerr  And  it  was 
conceded  by  the  plaintiff  that  the  said  Stephen  was  the  ori^oial 
patentee  of  the  locus  in  quo,  and  continued  to  receive  the  rents 
thereof  until  his  decease  on  the  26th  day  of  January,  1839  r  and 
that  if  the  title  thereof  had  not  passed  out  of  him  prior  to  his 
death,  and  if  it  would  pass  by  devise  of  the  said  Stephen,  then 
that  it  became  vested  in  the  said  William  P^  upon  the  decease 
of  the  said  Stephen.  The  plaintiff  claimed  title  to  the  premises 
by  virtue  of  a  purchase  at  a  sheriff's  sale,  under  an  execution 
against  Morgan  Harris  and  Orry  G.  Harris,  on  the  29th  of 
December,  1841.  The  defendant  claimed  under  a  lease  in  fee, 
executed  by  William  P.  Van  Bensselaer  to  him,  on  the  3d  of 
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May,  1844.    The  other  material  &cts  appear  from  the  opinion 
of  the  court 

J.  S.  Coltj  for  the  plaintiff! 

Seymour  ^  Romeyn^  for  the  defendant 

Bff  the  Courts  Parker,  J.  Both  parties  claim  the  premises 
m  question  under  the  Van  Rensselaer  title.  The  plaintiff  has 
succeeded  to  all  the  right  and  thle  which  Orry  O.  Harris  had 
on  the  29th  day  of  December,  1841,  by  a  piffohase  under  a 
judgment  and  execution  against  Morgan  Harris  and  Orry  Q. 
Harris ;  and  he  claims  that  at  that  time  Orry  G.  Harris  had 
such  an  interest  in  the  land  as  was  subject  to  the  lien  <^  the 
judgment  It  appears  that  at  that  time  no  written  lease  of  the 
land  had  ever  been  executed,  either  by  Stephen  Van  Bensselaer, 
deceased,  or  by  William  P.  Van  Rensselaer,  who  sacceeded  t6 
the  title  on  the  decease  of  his  father  in  1839,  but  it  had  been 
occupied  since  the  year  1800  by  persons  who  had  paid  annual 
rents.  The  first  occupant,  Benoni  Purdy,  was  succeeded  by 
William  Hoag,  who  continued  to  pay  rent  to  Mr.  Van  Rensselaer, 
and  he  was  succeeded  by  Elkanah  Hoag,  TTri  Hoa^  Morgan 
Hanris  and  Orry  G.  Harris  successively,  each  of  whom  paid  such 
rent  during  the  time  he  was  so  in  possession.  In  the  convey- 
ances from  each  occupant  to  his  successor,  there  is  generally 
reference  made  to  the  rent  due  to  the  landlord.  On  tibe  Sd  of 
May,  1844,  the  defendant  obtained  from  William  P.  Van  Rensse- 
laer a  le^se  in  fee  of  the  premises  in  questicw,  but  .he  had  gone 
into  possession  in  April,  1842,  under  a  contract  with  Orry  G. 
Harris,  fran  whom  he  took  a  quitclaim  deied  on  the  7th  day  of 
June,  1842.  The  purchase  at  sheriff's  sale  was  made  by  the 
plaintiff  on  the  26th  day  of  September,  1846,  and  the  sheriff's 
deed  was  received  <m  the  first  of  January,  1848. 

The  question  first  ]Mresented  for  decision  is,  whether  Orry  G. 
Harris  had  any  interest  on  which  a  lien  by  way  of  judgment 
eould  attach.  If  he  had  not,  the  plaintiff  has  fiiiled  to  sustain 
the  action.  If  he  had,  then  it  is  further  to  be  determined  which 
party  has  the  better  title  to  the  property  in  controversy. 
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An  estate  at  will,  or  by  snfferance,  cannot  be  sold  under  an 
execution,  (1  R.  8.  722,  §  5 ;)  nor  an  interest  in  a  contract  for 
the  purchase  of  land.  (1  R.  S.  744^  §  4.)  If  the  estate  of  Orrj 
Q.  Harris  belonged  to  either  of  these  classes,  the  plaintiff  got 
no  title  whatever  by  his  purchase.  It  is  highly  probable,  that 
Harris  and  the  previous  occupants  held  possession  under  some 
agreement  or  understanding  with  Mr.  Van  Rensselaer,  that  a 
lease  should  be  executed.  This  is  to  be  inferred,  perhaps,  finom 
the  fiict  that  the  possession  was  sold  from  time  to  time,  and 
that  rent  was  continued  to  be  paid.  If  there  was  such  an 
agreement,  it  was  probably  by  parol,  and  therefore  void  by  the 
statute  of  firauds  ;  and  if  it  was  in  writing  it  would  not  create 
an  interest  liable  to  sale  under  an  execution.  The  most  &vor- 
able  view  for  the  plaintiff  that  the  case  admits  is,  that  Harris 
and  his  predecessors  were  tenants  from  year  to  year.  Such  an 
interest  falls  under  the  legal  deiSnition  of  an  estate  for  years, 
(2  Black.  Com,  112,)  and  is  classified  in  the  revised  statutes  as 
a  chattel  real,  (1  R,  S,  722,  §  5,)  and  is  declared  to  be  subject 
to  the  lien  of  a  judgment,  and  bound  by  it    (2  J?.  S.  359,  S  3.) 

But  conceding  that  Harris  had  such  an  interest,  and  that  the 
pluntiff  sucpeeded  to  it  by  his  purchase  at  the  sheriff's  sale,  it 
terminated  long  before  the  plaintiff  obtained  his  deed.  In  truth, 
the  right  of  Harris  to  hold  for  the  remainder  of  the  year,  when 
he  sold  to  the  defendant  in  1842,  was  terminated  by  the  expira- 
tion of  the  year,  long  before  the  sheriff's  sale  took  place;  and 
the  defendant  had  succeeded  to  Harris  as  such  tenant  from 
year  to  year.  •  The  plaintiff  can  avail  himself  of  no  interest  in 
Harris,  except  that  upon  which  the  judgment  was  a  lien  before 
the  conveyance  to  the  defendant.  I  do  not  see,  therefore,  that 
the  plaintiff  obtained  any  title  by  his  purchase,  although  the 
judgment  debtor  may  have  had  a  chattel  real  interest  on  which 
the  judgment  was  a  lien.  Neither  Harris  nor  his  predecesson 
had  any  title  adverse  to  the  titleof  Van  Rensselaer;  holding 
under  him  and  paying  to  him  an  annual  rent,  they  were  not  in 
a  situation  to  claim  adversely. 

It  seems  to  me  plain,  that  the  legal  title  never  passed  out  <^ 
the  Van  Bensselaers,  till  tiie  lease  in  fee  was  executed  to  the 
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defendant  in  1848 ;  and  as  both  claim  nnder  that  title,  it  is 
equally  plain,  that  the  defendant  has  established  the  better  title, 
and  is  entitled  to  judgment. 

Judgment  for  the  defendant. 

[Albant  General  Term,  December  5, 1853.    Parker j  •  WrigM  tkuA  Harris, 
Justices.] 


Barton  &  Woodworth  vs.  The  Port  Jackson  and  Union 
Falls  Plank  Road  Company. 
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A  oooiract  which  is  ekpressly  within  the  prohibition  of  a  Btatnte  is  Yoidi 
although  the  statute  is  only  prohibitory  in  its  terms,  and  does  not  declare 
in  so  many  words  that  all  contracts  therein  forbidden  shall  be  void. 

Accordingly  hdd,  that  under  the  proyisions  of  the  statute  prohibiting  direc- 
tors of  plank  road  companies  fVom  being  concerned  in  any  contract  for  the 
making  or  working  of  the  road,  or  any  part  thereof,  a  contract  between  a 
plank  road  company  and  two  of  its  directors,  for  the  construction  1^  the 
latter  of  a  portion  of  the  road,  was  absolutely  void. 

Neither  the  directors  nor  stockholders  of  a  plank  road  company  can  vfoive 
the  provisions  of  the  statute  forbidding  the  directors  fVom  participating  in 
the  benefits  of  a  contract  for  building  the  road. 

Where  a  contract  grows  out  of,  or  is  connected  with,  an  illegal  act,  the  court 
will  not  lend  its  aid  to  enforce  it  And  if  it  be  in  fikst  cennected  with  the 
illegal  transaction,  it  is  tainted  with  the  illegality  of  the  transaction  from 
whence  it  sprung.  ' 

Where  there  are  two  considerations  to  an  agreement,  if  either  of  them  be 
nnlawfU  the  agreement  is  void. 
Cin  agreement  by  a  plank  road  company,  to  purchase  its  own  stock,  is  against 
public  policy.    And  the  directors  have  no  power  to  make  such  purchase 
and  mortgage  the  road,  and  make  the  stockholders  personally  liable,  t 

Sveiy  new  agreement  entered  into  for  the  purpose  of  carrying  into  effect  any 
of  the  unexecuted  provisions  of  a  previous  illegal  contract,  is  void. 


This  case  came  np  on  a  verdict  taken  at  the  Clinton  circnit, 
in  July,  1863,  subject  to  the  opinion  of  the  conrt.  The  action 
Was  brought  on  a  written  contract,  made  by  the  defendants  with 
Eingsland  &  Co.  and  Lymtm  Woodworth,  for  the  constmction 
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of  a  part  of  their  plank  road,  and  the  purchase  by  the  oompany 
of  a  portion  of  their  capital  stock. 

The  complaint,  after  averring  the  incorporation  of  the  de- 
fendants, set  out  the  agreement  in  fiill.*  It  was  dated  Septem- 
ber 2, 1850,  and  was  between  Kingsland  &,  Go.  of  EeesoTille, 
and  Lyman  Woodworth  (the  plaintiff)  of  Peru,  of  the  one  part, 
and  the  defendant  of  the  other  part.  Kingsland  &  Go.  aod 
Woodworth  agreed  to  construct  and  fully  complete  a  certabi 
portion  of  the  defendants'  plank  road,  in  the  manner  particularly 
specified.  The  portion  of  the  road  thus  agreed  to  be  con* 
structed  was  to  be  finished  by  the  first  of  January,  1851,  pro- 
vided  the  plank  could  be  procured  at  $7.50.  Whenever  <me 
mile  of  the  road  should  be  completed,  the  company  agreed  that 
within  three  days  after  notice  in  writing  thereof  they  would 
either  accept  or  reject  the  said  mile  of  road,  or  the  same 
should  be  deemed  accepted  by  said  company ;  and  the  same 
provision  was  to  govern  as  to  each  and  every  subsequent  mile 
of  the  road.  The  plank  road  company  agreed  to  pay  Bangsland 
&  Go.  and  Woodworth  the  sum  of  $1337  for  materials  furnished, 
and  services  rendered,  in  building  each  and  every  mile  of  the 
road,  including  culverts.  When  that  section  of  the  road  bo 
agreed  to  be  constructed  was  completed,  the  defendants  agreed 
to  take  and  receive  from  K.  &  Go.  and  W.  $2200  of  the  cap- 
ital stock  of  the  company  and  add  it  to  the  amount  which  the  com- 
pany should  then  owe  them  for  furnishing  materials  and  building 
the  road,  "  and  then  give  to  said  Kingsland  &'  Go.  and  Wood' 
worth  a  mortgage  on  the  road  from  Port  J.ackson  to  Peaseley- 
ville,  conditioned  for  the  payment  of  the  amount  due  thereon 
and  mentioned  in  the  mortgage,  in  five  equal  annual  payments^ 
with  the  interest  semi-annually." 

Tfle  agreement  was  signed  by  Kingsland  &  Go.  and  by  Galeh 
D.  Barton,  Nathan  Lapham,  Albert  Norris  and  George  Davis, 
who  were  at  that  time  directors  and  stockholders  of  the  com- 
pany. The  complaint  further  alleged  that  the  board  of  direc- 
tors at  the  time  of  the  contract  consisted  of,  and  did  still  con* 
sist  of  seven,  and  besides  the  four  above  named  as  executbg 
the  contract,  Jacob  D.  Kingsland,  one  of  the  firm  of  KingslMiid 
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&  Co.,  and  Ljrman  -Woodwortli  (the  plaintiff)  and  Josiah  T. 
Everest  composed  the  board.  That  when  the  contract  was  made, 
the  said  board  of  directors  owned  the  entire  stock  of  the  road ; 
that  they  were  all  present  when  the  agreement  was  made,  and 
assented  to  it,  and  all  executed  it,  except  Everest,  who  did  not 
dissent  or  object  to  it,  but  consented  to  it  and  the  subsequent 
performance  of  it  by  the  plaintiffs,  and  assented  and*  agreed  to 
a  settlement  made  between  the  parties.  That  the  contract  was 
made  in  good  fiuth,  and  believed  by  the  parties  to  be  valid  and 
binding ;  neither  party  having  any  suspicion  or  belief  that  it 
was  invalid,  and  that  in  .fact  all  provisions  of  the  statute  in 
conflict  with  the  contract  were  waived  and  disclaimed  by  all 
the  stockholders.  The  complaint  further  averred  that  Kings- 
land  &  Co.  and  Woodworth  proceeded  to  execute  the  contract 
with  aU  reasonable  diligence  on  their  part,  but  that  they  could 
not  obtain  the  necessary  plank  to  complete  the  road,  at  the  rate 
of  ^7.50  per  1000  feet,  by  the  first  of  January,  1851,  although 
they  made  reasonable  efforts  to  do  so.  That  they  completed 
the  road  by  the  first  of  July,  1851,  and  in  all  respects  complied 
with  the  requirements  on  their  part,  in  building  it,  and  to  the 
satisfaction  of  the  defendants,  except  as  mentioned ;  and  the 
defendants  &om  time  to  time  accepted  the  road,  as  in  the  con- 
tract provided.  That  the  whole  amount  of  the  work,  materials, 
d&e.  was  $5730.74,  after  making  all  proper  deductions.  That  the 
defendants  agreed  to  enlarge  the  time  for  the  completion  of  the 
rood  from  1st  of  January,  1851,  to  1st  of  July,  1851 ;  and  that 
on  the  9th  of  July,  1851,  the  defendants  finally  accepted  the 
road,  and  the  sum  of  $5730.74  was  settled  and  agreed  upon  be- 
tween the  parties  as  the  amount  due  and  owing  from  the  defend- 
ants to  Eingsland  &  Co.  and  Woodworth,  with  interest  from  July 
Ist,  1851 ;  which  settlement  the  plaintiffs  averred  to  be  valid, 
and  binding  on  the  defendants.  The  complaint  then  averred  that 
the  plaintiffs  had  assigned  to  the  defendants  $2200  of  capital 
stock,  as  promised  in  the  contract,  which  had  been  accepted  by 
the  defendants  and  interest  paid  the  plaintiffs  thereon.  That 
E.  &  Co.  and  W.  had  in  all  things  performed  all  the  conditions 
of  the  agreement,  on  their  part,  but  that  the  defendants  had 
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failed  and  refused  to  give  to  E.  &  Co.  and  W.  the  mortgage 
agreed  upon  in  the  contract,  although  they  drew  a  mortgage 
and  tendered  it  to  the  defendants  for  execution,  who  declined 
and  refused  to  execute  it.  That  the  plaintiff  Barton,  before 
the  commencement  of  this  suit,  became  and  still  was  the  assignee 
and  owner  of  the  interest  of  Elingsland  &  Co.  in  the  contract ; 
and  that  the  plaintiffs,  together,  were  the  entire  owners  of  the 
said  debt  and  claim.  That  the  first  payment,  being  one-fifth 
of  said  two  sums,  to  wit,  for  the  work  and  materials  and  for  the 
stock,'  and  which  became  due  on  the  1st  day  of  July,  1852, 
amounted  to  the  sum  of  $1586.15,  and  had  not  been  made, 
and  that,  the  interest  had  not  been  paid,  except  the  sum  of 
$232.50  to  Woodworth,  and  $193.34  to  Barton,  to  be  credited 
1st  July,  1852. 

The  complaint  also  contained  what  under  the  old  practice  would 
be  called  the  common  counts,  alleging  an  indebtedness  to  Kings- 
land  &  Co.  and  Woodworth,  on  the  part  of  the  defendants,  of 
$10^000,  for  work,  labor  and  materials,  and  for  $2,200  of 
stock  sold ;  also  a  qiiantum  meruit ;  demanding  judgment  for 
$7,504.90. 

The  answer  admitted  the  incorporation  of  the  plank  road  com- 
pany, and  the  execution  of  the  agreement,  with  a  slight  vari- 
ation ;  and  averred  that  Jacob  D.  Eingsland  was  at  the  time  of 
making  the  contract,  and  during  the  time  of  constructing  the 
road,  one  of  the  firm  of  Eangsland  &  Co.  and  interested  in  the 
agreement  and  in  the  work  done  under  it,  and  then  was,  and  ever 
since  had  been  and  stiU  was,  one  of  the  directors  of  said  com- 
pany ;  and  that  Lyman  Woodworth  was  also  a  director  during 
the  same  period,  and  also  interested  in  the  contract  and  work 
under  it.  The  defendants  insisted  that  the  agreement  was 
therefore  null  and  void,  and  the  answer  denied  that  the  defend- 
ants ever  waived  qt  disclaimed  any  of  the  provisions  of  the 
statute,  in  conflict  with  the  contract ;  that  the  contract  was  in 
direct  violation  of  the  provisions,  and  they  could  not  therefcxre 
waive  its  provisions.  The  answer  denied  that  the  defendants 
ever  consented  to  the  performance  of  the  work ;  it  also  denied 
the  settlement,  ai\d  that  the  defendants  refused  to  execute  a 
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mortgage ;  but  averred  that  they  were  ready  and  willing  to  exe- 
cute a  mortgage  on  the  road,  on  coBdition  that  the  directors  and 
stockholders  should  not  be  held  personally  liable  for  the  debt 
The  answer  denied  all  indebtedness,  and  concluded  by  averring 
that  all  work  performed  by  Kingsland  &;  Go.  and  Woodworth, 
on  the  road,  was  done  while  Woodworth  and  Kingsland  were 
directors. 

The  reply  denied  that  Kingsland  had  any  interest  in  the  work 
under  the  contract,  beyond  one*twelfth  part ;  or  that  he  and 
Woodworth,  or  either  of  them,  were  directors  of  the  road  at  the 
time  of  making  the  contract,  or  that  they  had  since  been  directors ; 
but  insisted  that  by  entering  into  said  contract  they  ceased  to  be 
directors  q£  the  company.  It  denied  that  the  contract  was  in 
violation  of  the  statute,  but  averred  that  it  was  binding,  and 
that  the  defendants  could  waive,  as  they  did,  the  provisions  of 
the  statute,  &c. 

On  the  trial  the  plaintifis'  counsel  produced  in  evidence»the 
book  containing  the  proceedings  and  acts  of  the  corporation,  and 
proved  by  the  secretary  that  on  the  2d  day  of  September,  1850, 
Caleb  D.  Sarton,  (the  plaintiff,)  Jacob  D.  Kingsland,  Nathan 
Lapham,  Albert  Norris,  George  Davis,  Josiah  T.  Everest  and 
Lyman  Woodworth  (the  plaintiff)  were  directors  of  the  com- 
pany. Jacob  D.  Kingsland  was  then  a  member  of  the  firm  of 
Kingsland  &  Co.,  and  Qeorge  Davis  was  then  a  member  of  the 
firm  of  Davis  &  Weaver.  The  plaintiffs'  cbunsel  also  produced 
in  evidence  the  original  contract  set  out  in  the  complaint.  The 
stockholders  on  the  2d  day  of  September,  1850,  were  Caleb  D. 
Barton,  Nathan  Lapham,  Lyman  Woodworth,  M.  R.  Bissell,  A. 
Norris,  Davis  &  Weaver,  Josiah  T.  Everest,  D.  K.  Day,  Kings- 
land  &  Co.,  Goulding  io  Peabody.  Davis  &  Weaver's  stock 
was  assigned  to  Lockwood  of  Troy,  on  the  27th  of  January,  1851. 
At  a  meeting  of  the  directors,  all  being  present,  on  the  2d  of 
September,  1850,  it  was  resolved  to  ''  let  a  job  or  make  a  con- 
tract, with  Kingsland  &  Co.  and  L.  Woodworth,"  to  build  that 
portion  of  the  road  in  question.  The  contract  was  executed  in 
pursuance  of  this  resolution.  It  was  proved  that  on  the  9th  of 
July,  1851,  the  same  persons  were  directors  as  on  the  2d  of 
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September,  1850 ;  that  on  the  former  day,  at  a  meeting  of  the 
directors,  when  all  were  present  except  Norris  and  Davis^  the 
subject  of  a  settlement  with  E.  &  Co.  and  W.  for  building  the 
road  was  discussed,  and  the  sum  of  $7,930.74  was  admitted  to 
be  due  to  K.  d&  Co.  and  W.  At  the  foot  of  the  minutes  of  the 
proceedings  was  this  entry,  signed  by  Kingsland  &  Co.  and 
Woodworth :  "  The  above  is  a  settlement  between  Kingsland  & 
Co.  and  L.  Woodworth  for  building  road  as  per  contract,  to 
be  paid  by  a  mortgage  as  per  contract."  On  the  30th  of 
August,  1852,  E.  &,  Co.  and  W.  made  an  assignment  of  $2,200 
of  the  stock  to  the  company,  on  its  books.  The  directors 
refused  to  accept  the  assignment,  unless  Kingsland  &  Co. 
and  Woodworth  would  take  a  mortgage  on  the  road^  without 
a  bond.  The  directors  were  willmg  to  give  a  mortgage.  The 
plaintiffs  proved  an  assignment  to  Barton  of  all  the  interest  of 
Kingsland  &  Co.  in  the  contract,  and  rested.  The  defendants 
called  Nathan  Lapham  as  a  witness.  He  was  objected  to  as 
incompetent,  by  reason  of  his  interest ;  but  he  was  admitted,  and 
testified  that  at  the  settlement  on  the  9th  of  July,  1851,  the 
company  offered  to  give  a  mortgage,  i£rtrAou^  a  bondy  according 
to  the  agreement.  The  witness  had  heard  Barton,  the  plaintiff, 
say  that  the  company  were  not  to  give  a  bond  but  a  mortgage. 
The  declarations  of  Barton  were  objected  to,  as  varying  the  legal 
effect  of  the  written  contract,  but  admitted.  The  witness  further 
testified,  on  cross-examination,  that  the  company  had  never  had 
a  mortgage  written  out  and  tendered ;  that  he  knew  of  the  law 
prohibiting  contracts  with  a  director,  at  the  time  the  contract 
was  made ;  but  the  reason  he  was  willing  to  make  it  was  that  it 
was  agreed  at  the  time  that  the  directors  or  stookholdtai  should 
not  be  personally  liable,  and  only  a  mortgage  on  the  road  be 
given.  One  of  the  directors  had  previously  refused  to  take  a 
contract,  on  the  ground  that  it  w&s  agunst  the  statute.  Jhsiak 
S.  Everest  testified,  under  the  same  objections  as  the  last  wit- 
ness, that  he  was  a  director,  and  was  present  at  the  meeting  on 
the  9th  of  July,  1851.  The  amount  was  then  figured  up  to 
ascertain  how  large  to  make  the  mortgage,  which  the  directors 
then  offered  to  give.    Lockwood,  Hart,  Bissell,  Day  and  Weaver 
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were  not  present  at  that  meeting.  The  witness  was  not  present 
at  the  signing  of  the  contract  with  Kingsland  &  Co.  and  Wood- 
worth.  Woodworth  then  knew,  and  before  the  passage  of  the 
resolation,  of  the  clause  of  the  statute  prohibiting  a  director 
fix>m  being  interested  in  contracts.  Eingsland,  he  thought,  was 
ignorant  of  the  law.  The  witness  was  present  on  the  2d  of  Sep- 
tember, 1850,  and  voted  for  the  resolution  of  that  date,  agreeing 
to  let  the  job.  The  contract  was  afterwards  brought  to  him  to 
sign,  and  he  refused  to  sign  it.  The  jury  found  a  verdict  for 
the  plaintiffs  under  the  direction  of  the  judge,  subject  to  the 
opinion  of  the  supreme  court,  for  $1,542.89,  being  one-fifth  of 
the  sum  for  which  the  mortgage  was  to  be  given,  with  interest 
to  July  16, 1851,  the  day  of  trial. 

G.  A.  Simmons  ^  C.  W.  TaboTj  for  the  plaintiffs. 

G.  M.  BeckwUhf  for  the  defendants. 

By  the  Courts  C.  L.  Allen,  J.  The  first  question  which 
arises  for  the  consideration  of  the  court  in  this  case  is  whether 
the  contract  on  which  the  plaintiffs  claim  to  recover  is  in  viola- 
tion of  the  statute,  and  void.  By  the  23d  section  of  the  act  in 
relation  to  turnpike  companies,  (1  R  S.  582,)  it  is  declared 
that  no  director'  of  the  corporation  "  to  which  he  shsjl  belong 
shall  be  concerned,  directly  or  indirectly,  in  any  contract  for  the 
making  or  working  of  the  road,  or  any  part  thereof,  during  the 
time  he  shall  be  a  director."  By  the  47th  section  of  the  act  for 
the  incorporation  of  companies  to  construct  plank  roads,  {Lav>s 
of  1847,.^.  231,  352,)  section  23  above  recited,  among  others,  is 
made  to  apply  to  the  companies  organized  under  that  act.  By 
these  two  sections,  then,  directors  are  expressly  prohibited  from 
being  directly  or  indirectly  concerned  in  any  contract  for  the 
making  of  the  road,  or  any  part  thereof.  It  is  not  disputed,  but  ex- 
pressly proved,  that  Jacob  D.  Eingsland  of  the  JSrm  of  Kingsland 
&  Co.,  and  Lyfnan  Woodw(»rth,  were  both  directors  of  this  com- 
pany on  the  2d  of  September,  1850,  when  the  contract  was  made 
with  them  to  construct  that  portion  of  the  road  for  which  the  phiin- 
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tiffs  claim  now  to  recover ;  and  that  they  remained  snch  direct^ 
ors  down  to  the  time  of  the  alleged  settlement  in  Jtdy,  1851. 
The  contract,  therefore,  was  expressly  within  the  prohibition  of 
the  statute,  and  the  question  is  whether  it  is  not  therefore  void. 
The  section  is  only  prohibitory  in  its  terms.  It  does  not  declare 
in  so  many  words,  that  all  such  contracts  shall  be  void.  But 
this  is  not  necessai^.  Every  act  done  against  a  prohibitory 
statute  is  not  only  illegal  but  absolutely  void,  and  the  court  can- 
not assist  an  illegsd  transaction,  in  any  respect,  or  permit  it  to 
be  Set  up  as  a  protection.  {HaUett  v.  Novwn^  14  John.  273, 
290.)  In  Griffith  v.  WeUs,  (3  Denio,  226,)  the  court  held  that 
though  the  excise  law  did  not  in  terms  prohibit  the  sale  of 
strong  or  spirituous  liquors  without  a  license^  nor  declare  the  act 
illegal,  but  only  inflicted  a  penalty  upon  the  offender,,  yet  that 
where  a  statute  inflicts  a  penalty  for  doing  an  act,  though  the 
act  be  not  prohibited,  the  thing  is  still  Unlawful ;  for  it  cannot 
be  intended  that  a  statute  would  inflict  a  penalty  for  a  lawful 
act.  An  such  contracts  are  void,  though  the  statute  does  not 
declare  them  so.  It  is  sufficient  that  the  statute  forbids.  {JStffry 
onCim.  »618,614,  ^-cf.) 

It  has  been  decided  repeatedly  that  all  contracts  contrary  to 
the  provisions  of  a  statute  are  void,  and  it  is  a  general  rule  that 
courts  will  not  aid  either  party  in  enforcing  an  illegal  executory 
contract ;  nor,  if  executed,  will  they  aid  either  party  in  setting 
it  aside,  or  in  recovering  back  what  has  passed  under  it.  {NeUis  v. 
Clark, ^ ma, 42i.  H6okr.Cfraif,Q Bar&S9S\  &C.,^Comst 
449.  20.fcAn.S97.  4  Uenio,  63.)  la  Jmninffttmy.  Tovmsend, 
(7  Wend.  276,)  it  was  decided  that  a  forcs^  incorporated  banking 
company  which  violated  the  restrainin^l<;t,  could  not  recover  the 
amount  of  a  check  discounted  by  them ;  the  court  remarking  that 
any  contract  founded  upon  an  tmlawM  act,  whether  it  be  malum 
prohibitum,  or  malum  in  se,  cannot  be  enforced  by  action.  A 
party  to  an  illegal  transaction  may  object  its  illegality  when  it 
is  sought  to  be  enforced  against  him,  though  he/autmot  enforce 
it.  {1)flee  V.  Yates,  8  Barh.  S.  C.  Rep.  222-)  The  charter 
of  the  city  of  New- York  provides,  that  no  member  of  the  com- 
mon council  shall  be  directly  or  indirectly  interested  in  any 
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contract  "with  the  city.  An  alderman  became  interested  in  a 
contract  for  supplying  coals  to  the  city  and  took  a  note  of  the 
contractor  for  his  share  of  the  profits ;  held  void  in  the  hands 
of  the  assignees  for  the  benefit  of  the  alderman's  creditors. 
{Bell  v.  Qutn,  2  Sand.  146.) 

But  it  is  argaed  that  the  disability  clause  in  the  statute  was 
meant  for  the  sole  benefit  of  the  stockholders,  and  that  they 
have  waived  it ;  that  a  majority  could  waive  it,  but  all  in  fact 
haye  done  so,  most  of  them  expressly,  and  the  rest  by  silent 
assent  and  non-objection* 

It  is  true  that  a  party  may  waire  a  statutory  proceeding  for 
his  own  benefit,  as  for  instance,  notice  made  prelimiuary  to  an 
ejectment  (2  Barb.  S.  C.  Rep.  816.  3  Comst.  19T.)  But  I 
have  yet  to  find  a  case  where  directors  or  even  the  stockholders 
of  a  corporation  may-  waive  the  provisions  of  a  prohibiiery 
staiutey  enacted  for  good  reasons,  expressly  forbidding  the  direct- 
ors of  a  company  from  participating  in  the  benefits  of  acc«itract 
fi>r  building  their  road.  If  directors  may  enter  into  contracts 
with  themselves,  fair  competition  may  be  prevented,  and  the 
stockholders  may  thus  be  compelled  to  pay  much  more  for  the 
construction  of  their  road  than  they  would  if  the  contracts 
were  thrown  open  and  awarded  to  the  lowest  bidders. 

The  case  of  BeU  v.  Quin,  (2  Sand.  247,)  certainly  does  not 
sanction  any  such  idea^  but  the  whole  amount  of  reasoning  in 
the  opinion  of  the  court  entirely  repudiates  it,  and  so  do  the 
cases  cited  by  the  court.  The  cases  of  Armstrong  v.  Tolerj 
(11  Wheat.  258,)  ud  Jacksmr.  Walker,  (5  HUlj  27,)  estab- 
lish the  position  that  where  the  legislature  have  said  the  thing 
shaU  not  be  done,  that  is  enough.  The  court  in  the  latter  case 
declined  to  discuss  the  policy  of  the  law ;  deeming  themselves 
entirely  concluded  by  the  letter  and  commands  of  the  statute. 

But  how,  or  in  what  manner,  it  may  be  asked,  have  the  direct- 
ors or  stockholders  waived  the  provisions  of  the  statute,  and 
where  is  the  evidence  of  it  t  It  is  said  most  of  them  have  done 
it  expressly.  If  it  is  supposed  the  evidence  is  to  be  finmd  in 
the  proceedings  of  the  9tfa  of  July,  1851,  it  will  be  seen  on 
lookbg  at  the  resolution  of  that  date  that  afker  liquidating  the 
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amount,  which  the  evidence  shows  was  done  for  the  purpose  of 
ascertaining  what  sum  was  to  be  put  into  the  mortgage,  Kings- 
land  &;  Co.  and  Woodworth  executed  a  memorandum,  by  which 
they  acknowledged  that  this  was  a  settlement  for  ^^  building  the 
road  as  per  contract,  to  be  paid  by  amortgage  as  per  contract  J* 
And  the  evidence  shows  further,  that  the  directors  were  only 
willing  to  give  such  mortgage  without  any  bond,  and  they  refused 
afterwards  to  accept  the  assignment  of  the  $2200  stocky  unless 
Kingsland  &  Go.  and  W(k>dworth  would  take  such  mortgage 
on  the  road  without  a  bond.  There  was  in  fact  no  settlement 
beyond  a  liquidation  of  the  amount  due ;  for  the  company  ex- 
pressly refused  to  give  a  bond,  or  to  accept  the  assignment  of 
the  stock,  unless  Kingsland  &  Go.  and  Woodworth  would  take 
the  mortgage.  The  plaintiffs  would  not  receive  the  mortgage. 
There  was  therefore  only  an  attempt  to  close  the  matter,  which 
was  not  successful. 

The  cases  in  ^th  Comstock  and  ll^A  Wheat&n  establish  the 
doctrine  that  where  a  contract  grows  out  of,  or  is  connected  with, 
an  illegal  act,  the  court  will  not  lend  its  aid  to  enforce  it,  and  if 
it  be  in  fact  connected  with  the  illegal  transaction,  it  is  tunted 
with  the  illegality  of  the  transaction  from  whence  it  sprung. 
{And  see  2  Sandf.  146,  and  4  Denio,  63.) 

Again,  it  cannot  be  said  that  the  settlement  with  Lyman 
Woodworth  on  the  24th  of  February,  1852,  wlus  a  waiver.  Kings- 
land  &  Go.  were  not  parties  to  this  settlement.  It  was  a  trans- 
action between  the  company  and  Lyman  Woodworth  individually. 
Besides,  if  it  means  any  thing,  it  shows  the  intention  of  the 
company  to  fairly  liquidate  the  amount  for  which  they  were  to 
execute  the  mortgage  according  to  the  contract,  and  nothing 
further. 

K  I  am  correct  in  thus  coming  to  a  conclusion,  that  the  con- 
tract was  void  and  illegal,  because  prohibited  by  statute^  then  it 
\follows  that  the  agreement  to  take  the  #2,200  of  stodc  was 
(equally  invalid,  as  being  part  of  the  contract  to  build.  It  has 
been  repeatedly  held,  that  where  there  are  two  consideratioDB  to 
an  agreement,  if  either  of  them  be  unlawful  the  agreement  is 
void.    If  one  be  valid  and  the  other  void  only,  the  valid  coiisid« 
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eration  may  sustain  the  promise.  Bat  a  void  consideration  may 
not  be  an  unla^^  one,  {Mackie  v.  Cairns^  5  Cowen,  547.  6 
IcL  481.)  In  this  case  the  statute  expressly  prohibits  the  con- 
tract ;  it  is  Toid ;  it  is  illegal. 

But  I  am  of  opinion,  that  the  agreement  of  the  company  to  J  'JCy^ 
purchase  the  stock  of  Kingsland  &  Co.  and  Woodworth  is  y^^^ 
against  public  policy,  and  that  the  directors  had  no  power  to 
make  such  purchase.  The  powers  conferred  by  the  revised 
statutes  relative  to  plank  roads,  are  the  same  as  those  in  relation 
to  turnpike  companies.  (1  R.  S.  579, }  14.)  By  the  general 
powers  in  1  R.  S.  599,  sec.  1  of  the  8d  title,  ihey  have  the  power 
to  hold,  purchase  and  convey,  such  real  and  personal  estate  as 
the  purposes  of  the  corporation  shall  require,  not  exceeding  the 
amount  limited  in  their  charter.  These  powers  do  not  authorize  . 
them  to  purchase  their  own  stock,  although  they  may  perhaps 
be  authorized  to  take  it  in  payment  of  a  debt  due  them.  If 
they  cap  do  so,  it  would  be  a  dangerous  power,  in  relation  to 
the  plank  road  companies ;  for  by  the  44th  section  of  the  act, 
the  stockholders  of  every  company  are  made  liable  in  their  indi-  ^ 
vidual  capacity,  for  the  payment  of  the  debts  of  the  company, 
for  an  amount  equal  to  the  amount  of  the  stock  they  severally 
have  subscribed.  And  section  65  declares  that  the  debts  and 
liabilities  of  any  company  shall  not  exceed  in  amount,  at  any 
time,  50  per  cent  of  the  amount  of  its  capital  actually  paid  in ; 
and  if  such  debts  and  liabilities  shall  at  any  time  exceed  such 
amount,  the  stockholders  who  were  such  at  the  time  any  excess 
of  debts  or  liabilities  shall  be  created  or  increased,  shall  be  jointly 
and  severally  individually  liable  for  such  excess,  in  addition  to 
their  other  individual  liability.  Bissell,  Day,  Goulding  and 
Peabody  were  stockholders  in  this  case,  but  were  not  directors. 

Section  88, 1  B.  S.  589,  (§  117,  id.  4/A  ed.  p.  1407,)  declares 
that  the  business  and  aSairs  of  the  company  shall  be  mackaged 
by  a  board  of  directors  ;  but  that  section,  in  my  judgment,  does 
not  confer  upon  them  tiie  power  to  incur  a  debt  by  purchasing 
their  own  stock  at  par,  when  its  value  may  be  far  below  that 
figure,  or  to  purchase  at  all  and  mortgage  their  road  and  make 
their  stockholders  personally  liable.    It  wm  never  the  intention 
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or  meaning  of  the  statute  that  the  affairs  of  the  company  should 
be  "  managed  and  conducted"  in  that  way.  The  legislature  does 
not  empower  the  directors  thus  to  barter  away  and  waive  the 
rights  of  the  stockholders. 

But  it  is  insisted  that  if  the  written  contract  was  wholly  void 
the  plaintiffs  are  entitled  to  recover  on  the  subsequent  express 
promise  to  pay  for  their  work  and  materials  and  stock,  as  anew 
and  valid  contract.  It  has  been  already  remarked  that  where  a 
contract  ^ows  out  of,  or  is  connected  with,  an  illegal  act,  or  if  it 
is  in  part  coimected  with  it,  it  is  tainted  wifh  the  illegality  <^ 
the  transaction  from  which  it  sprung,  and  no  recovery  can  be 
had.  (11  WhecU.  258.  4  ComsL  449.)  Every  new  agreement 
entered  into  for  the  purpose  of  carrying  into  effect  any  of  the 
unexecuted  provisions  of  a  previous  illegal  contract  is  v<Hd. 
Now  what  is  the  express  pronuse  on  which  the  plaintifis  rely,  for 
a  recovery  in  this  case  ?  Nothing  but  die  resolution  declaring 
the  acceptance  of  the  road,  and  the  amount  due  Eongshuid  &;  Co., 
and  Woodworth,  as  in  fiill  of  ^1  claims,  to  the  day  of  its  passage, 
on  the  9th  of  July,  1851.  Soth  parties  declaring  that  this 
settlement  is  for  building  the  road  as  per  contract,  to  be  paidiy 
a  mortgage  as  per  contract^  clearly  intending  to  carry  out  the 
original  contract  and  nothing  more,  and  carefully  guarding 
against  the  idea  of  a  new  debt  or  a  new  liability.  It  was  in  fiMSi 
a  mere  liquidation  of  the  amount  found  due  under  the  oontraciy 
and  a  resolution  to  execute  the  mortgage  secured  by  it.  There 
was  no  promise  to  pay,  independent  of  it,  and  the  plaintiffs  caor 
not  establish  their  claim  without  its  aid.  The  same  objeotbns 
apply  to  any  argument  based  Upon  an  implied  assumpsit. 

These  views  dispose  of  this  case  in  favor  of  the  defendants. 
BAt  if  the  contract  should  be  deemed  a  valid  om^,  I  do  not  see 
how  the  plaintiffs  can  recover  in  the  present  action,  or  sustain  the 
verafct  of  the  jury.  They  do  not  ask  the  court  to  compel  aa  ex- 
ecution of  the  mortgage.  They  do  indeed  aver  that  the  defend- 
ants have  neglected  and  refused  to  execute  the  mortgage,  aa  pro- 
vided in  the  contract,  for  said  debt,  and  they  ask  for  one-fifth 
part  of  the  amount  for  which  the  mortgage  was  to  be  execated, 
with  interest ;  or  they  claim  to  recover  under  what  has  been 
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eaDed  their  common  comits,  for  work,  labor  and  Bervioes,  and  ma- 
terials found,  and  an  accoant  stated.  But  this  agreement  is 
denied,  and  not  proved.  The  agreement,  if  legal  and  binding, 
was  for  a  mortgage  only.  The  evidence  shows  repeated  offers 
on  the  part  of  the  defendants  to  ezecnte  the  mortgage,  withont  a 
bond,  and  a  refusal  to  receive  the  stock  assigned,  unless  Kings- 
land  &  Go.  and  Woodworth  wonld  take  the  mortgage  as  offered. 
This  was  refused.  The  averment  of  refusal  to  convey  is  not 
only  not  proved ;  it  js  actually  disproved.  It  is  said  in  answer  to 
this  that  the  defendants  never  drew  up  a  mortgage  and  tendered 
it  to  the  plaintiffs.  The  plaintiffs  did  not  put  their  refdsal  to  ac- 
cept on  the  ground  that  there  was  no  tender.  The  offer  was 
refused,  because  the  directors  could  not  execute  a  bond  with  the 
mortgage  and  make  the  corporation  or  the  corporators  personally 
liable  for  the  debt. 

No  tender  of  a  mortgage  was  necessary ;  the  plaintiffs  having 
absolutely  refused  to  receive  one.  No  demand  of  a  mortgage 
and  refusal  to  execute  has  been  pretended.  (Crary  v.  Smith, 
2  Comet.  60.  Cmnellyy.  Pierce,  7  Wend.  129.  Fuller  v. 
Hubbard,  6  Cwen,  18.  ^ Blood  v.  Goodrich,  9  Wend.  68.) 

In  every  view  which  I  have  taken  of  this  case,  I  can  discover 
no  ground  on  which  a  recovery  can  be  sustained.  There  must 
be  judgment  for  the  defendants,  with  costs. 

[FoLTOH  GsNEKAL  TsRM,  Janiuuy  2, 1854.  Band,  Cody  and  C.  L.  Allen, 
Jostkes.] 
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Converse  and  others,  superintendents  of  the  poor  of  the 

|i87a  311  county  of  St  Lawrence,  vs.  McArthue. 

I  J7    410 
I    4ap408 

The  court  of  sessions  made  an  order  that  the  defendant  should  support  hb 
mother,  at  his  own  house ;  or,  in  de&ult  thereof,  that  he  should  pay  so  much 
per  week.    After  he  had  supported  her  at  his  house  about  one  year,  she 
left  him,  without  any  Just  cause.    The  superintendente  of  the  poor  paid  ftr 
t  her  support,  while  so  absent,  for  a  tune,  and  then  took  her  to  the  poor- 

house.  After  she  left  the  defendant's  house,  he  gave  notice  to  the  superin- 
tendents  that  he  was  ready  and  willing  to  receive  and  support  her  in  his  ftmily, 
and  not  elsewhere ;  Hdd,  he  was  not  liable  for  a  breach  of  the  order. 
An  order  for  the  support  of  an  indigent  parent,  made  by  the  court  of  soBsion, 
consistiDg  of  the  coi^nty  judge  and  two  ju9tic^  of  the  peace,  one  of  the 
justices  being  also  a  superiptendent  of  the  poor  and  joinipg  in  the  appli- 
cation an4  notice  and  in  the  motion  for  the  order,  is  void,  U  seems:  although 
the  order  appears  to  have  been  entered  by  the  consent  of  the  attorney  of 
the  son. 

This  was  a  motion  for  a  new  trial,  upon  a  bill  of  ezcepldonB. 
The  suit  was  to  recover  the  amount  required  by  an  order  of  the 
court  or  sessions  of  the  county  of  St.  Lawrence  to  be  paid 
weekly,  by  the  defendant,  for  the  support  of  his  mother ;  and 
was  tried  at  the  St.  Lawrence  circuit,  before  Justice  Cady.  On 
the  6th  of  September,  1848,  an  application  in  writing,  upon  due 
service  of  a  copy  of  the  same  and  notice  on  the  defendant,  was 
made  to  that  court  for  an  order  that  the  defendant  support  his 
mother.  The  application  and  notice  were  signed  by  all  the 
superintendents  of  the  poor,  of  whom  J.  B.,  one  of  the  justices 
of  the  court  of  sessions,  was  one.  The  order  was  granted  by 
the  court,  and  it  recited  the  names  of  the  county  judge  and  the 
two  justices,  in  the  caption ;  and  it  also  recited  the  applieatioD, 
and  stated  that  on  filing  it,  and  "  on  motion  of  J.  B.  and  other 
superintendents  as  aforesaid,"  and  with  the  consent  of  the 
attorney  of  the  defendant,  it  was  ordered  that  the  drfendant 
take  his  mother  ''to  his  own  house  and  there  provide  for,  main- 
tain and  support"  her ;  and  in  defiiult,  he  was  to  pay  to  the 
plaintifis  two  dollars  per  week  for  that  purpose,  &c  It  was 
proved  that  his  mother  lived  with  the  defendant  nearly  a  year 
after  the  order  was  made,  and  then  left,  and  lived  a  few  weeks 
with  her  son-in  law,  who  resided  about  100  rods  fiK>m  the 
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deuce  of  the  defendant,  and  also  a  short  time  *with  another 
neighbor.  The  latter  complained  to  the  superintendants  that 
he  could  not  keep  her,  and  they  sent  her  to  the  poor-house.  A 
few  days  afterwards  the  defendant  served  a  written  notice  upon 
the  plaintiffs,  that  he  was  willing  to  support  his  mother  at  his 
own  house,  but  not  elsewhere ;  and  that  he  should  not  pay  for 
her  support  out  of  his  family.  He  also  saw  one  of  the  plain- 
tiffs, and  informed  him  that  his  doors  were  always  open  to  her, 
and  complained  that  evil  disposed  persons  had  persuaded  her 
away.  But  he  said  he  would  not  go  after  her ;  that  she  must 
come  back  as  she  went  away.  He  also  repeatedly  informed  one 
of  the  persons  at  whose  house  she  was  staying,  that  he  was 
willing  to  keep  her.  On  the  trial  he  infroduced  evidence  to 
show  that  she  was  well  and  kindly  treated,  while  at  his  house: 
The  court  decided  that  the  defendant  was  precluded  from  mak- 
ing any  opposition  to  the  order,  which  he  might  have  done 
before  it  wad  entered,  and  that  he  was  bound  to  go  after  his 
mother  and  take  her  home  and  support  her.  The  jury  found  a 
verdict  for  the  plaintiffis,  and  the  defendant  made  a  bill  of 
exceptions. 

A.  B,  JameSy  for  the  defendants. 

W.  P.  Barker,  for  the  plaintiffs. 

By  the  Court,  Hand,  P.  J.  I  am  inclined  to  the  opinion,  thai 
the  order  of  the  sessions  was  void  on  its  face.  The  court  was 
composed  of  the  county  judge  and  two  justices ;  all  of  whom 
-were  necessary  to  constitute  a  court  of  sessions.  {Const,  art,  6, 
§  14.  Jiid.  Act,  i  40:  Am.  Jud.  Act,  §  85.)  And  the  record 
Bhows,  that  one  of  them  was  both  party  and  judge,  which  the  law 
does  not  allow.  (2  R.  S,  275,  §  2.  Fhxham  v.  Tithing^  2 
Salk.  607.  Great  Charte  v.  Remingtoni  2  Str.  1178.  1  Salk. 
396,  7,  8.  Reg.  v.  CheU.  ComVs,  1  Q.  B.  Rep.  466.  3  BL 
298.  And  see  Oakley  v.  AspinwaU,  8  Comst.  547,  and  cases 
there  cited;  14  Vin.  575 ;  Co.  lAtt.  157  a  ;  Earl  of  Derby's 
case,  12  Co.  R.  114;  Hob.  87 ;  8  Bac.  Abr.  756;  Paddock  v- 


412  CASES  IN  TU£  SUPREME  COURT. 

Convene  v.  McArthur. 

Wells,  2  Barb.  C.  R.  331.)  A  judge,  it  is  said,  may  sit,  where 
jurisdiction  is  conferred  by  the  constitution,  and  upon  no  other 
tribunal ;  for  otherwise  there  will  be  a  &ilure  of  justice.  {Chk- 
ley  V.  AspinwcUl,  suprcu  Paddock  v.  WellSj  supra.  In  re 
Leefe,  2  Barb.  Ch.  Rep.  89.  2  Str.  1178.  7  Q.  B.  Rep. 
1015.)  But  even  that  would  not  aid  the  plaintiffs  in  this  case ; 
for  if  the  justice  had  refused  to  attend  or  sit  as  a  member  of 
the  court,  another  justice  would  have  been  substituted  by  the 
county  judge.  {Jud.  Act,  §  40.  Am.  Jud.  Act,  \  85.)  Gases 
were  cited  by  the  counsel  for  the  plaintiffs,  in  which  the  judge 
was  a  stockholder,  or  related  to  a  stockholder.  {Stuart  y.  Mec/L 
4*  Farm.  Bank,  19  John.  501.  Bank  of  Lansingburgh  r. 
McKie,  7  How.  Pf.  R.  869.)  The  first  was  put  upon  the 
ground  that  the  chancellor  had  ezdusiye  jurisdiction  of  cases  in 
chancery,  and,  though  a  stockholder,  was  not  a  "  party ;"  and 
the  other,  also,  upon  the  ground  that  a  stockholder  was  not  a 
party.  This  may  be  wiihin  the  spirit  of  the  position  that  a 
suit  by  and  against  a  moneyed  corporation  is  not  prosecuted  <gt 
defended  for  the  immediate  benefit  of  a  stockholder,  though  he 
should  own  ninety-nine  hundreths  of  the  stock.  But  when  the 
memory  of  the  distinguished  jurist  who  delivered  the  opinion  of 
the  court  in  the  celebrated  case  of  McCnUoch  v.  State  of  Mary- 
land^  was  assailed  on  the  subject,  his  firiends  alleged  that  he 
disposed  of  all  his  interest  as  a  stockholder  in  the  United  States 
Bank  before  the  decision  ;  and  that  he  did  so,  because  of  the 
pendency  of  that  suit  The  decrees  and  orders  of  a  lord  chaa- 
celbr  of  Eogland,  were  reversed  in  the  house  of  lords,  becanae 
he  was  a  shareholder  in  a  corporation  which  was  a  party. 
(Dimes  v.  The  Grand  Junction  Canal  Co.,  16  Eng.  L.  ^  B. 
R.  68.  And  see  Dime^  case,  14  Q.  B.  554,  wnd  cases  there 
dted.)  It  is  true,  the  lords  who  delivered  opinions,  seem  to 
.  have  thought  his  decrees  and  orders  were  not  void,  but  voidable. 
But  our  statute,  and  the  case  of  Oakley  v.  Aspinwall,  are  de- 
cisive ;  and  there  is  nothing  in  the  case  in  the  house  of  lord^ 
giving  the  least  sanction  to  the  assumption  of  jurisdiction  in 
such  oases.    And  certtunly,  there  is  every  good  reason,  boUi 
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legal  and  moral,  why  a  judge  should  not  sit,  where  he  or  hii 
relatives  are  interested.  « 

But  it  is  insisted  that  the  defendant  is  estopped,  becaose  the 
order  was  entered  by  consent  of  his  attorney.  There  are  some 
cases,  or  rather  dicta^  perhaps,  to  that  effect.  {Hisrdres,  44. 
Bronsan,  C.  JC,  3  Omist.  662.  3  Bl.  298.  1  O.  B.  475.) 
And  such  seems  to  be  the  rule  as  to  challenges  to  jurors.  But 
in  this  case,  as  to  the  entry  of  the  orders,  the  proceedings  were 
in  invitum  ;  and  besides,  the  act  of  a  party  as  judge  in  his 
own  cause,  as  we  have  seen,  is  simply  -void,  under  all  circunH 
stances.  And  perhaps  this  is  the  safer  and  better  rule,  where 
the  judge  is  incompetent  from  interest  or  relationship.  (  OoXn 
ley  V.  Asptnwall,  supra,  Edwards  v.  Russell^  21  Wend.  63. 
Fhoi  V.  Morgan,  1  HUly  654.  Striker  v.  Mott,  6  Wend.  466.) 
The  statute  is  peremptory,  that  he  shall  not  sit.  It  seems  to 
me  there  should  be  no  exception,  unless,  perhaps,  where,  by  the 
provisions  of  the  constitution,  the  legislature  has  no  power  to 
prevent  a  fiulure  of  justice  by  transferring  the  cause  to  another 
jurisdiction. 

That  his  duties  in  this  case,  as  superintendent  of  the  poor, 
were  wholly  official,  and  in  which  the  justice  had  no  pergonal 
interest,  does  not  obviate  the  difficulty.  He  was  not  only  a 
party  nominally,  but  he  represented  interests  opposed  to  the 
defendant  The  superintendents  of  the  poor  were  a  corporation^ 
enforcing  a  duty  by  legal  proceedings  against  the  defendant. 
Such  a  corporator,  possibly,  can  be  a  witness  in  certain  cases. 
{Pack  V.  Matfor,  ^e.  of  New-  York,  S  Comat  489.)  But  he 
should  not  act  as  judge^  In  the  case  of  Foxham  v.  TY/Aticg*, 
the  order  in  which  the  justice  joined  at  the  sessions,  was  in  the 
matter  which  concerned  his  office  as  surveyor  of  highways,  and 
it  was  quashed 

But  if  this  (^der  was  valid,  the  plaintifi  showed  no  de&olt 
on  the  part  of  the  defendant  He  kept  his  mother  about  a  year 
and  treated  her  well ;  his  doors  were  always  open  to  her,  and 
he  was  ready  and  willing  to  support  her.  She  left  him  without 
cause,  and  he  had  no  power  to  prevent  her.  He  oould  not 
restrain  her  from  visiting  her  daughter  and  the  neighbors.    She, 
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and  they^  and  the  plamtiffs,  knew  that  he  would  support  her  if 
she  would  return ;  and  she  could  have  been  conveyed  to  his 
house  a  few  rods  distant,  probably  ^nth  less  trouble  and  ex- 
pense than  to  the  poor-house.  I  do  not  say  that  he  was  under 
no  obligations  to  extend  to  her,  at  least,  the  ordinary  .courtesies 
of  life,  to  enable  her  to  see  her  friends ;  nor  that  filial  regard 
should  not  have  prompted  him,  under  all  the  circumstances,  to 
have  gone  and  invited  his  own  mother  to  leave  the  poor-house.  But 
we  are  considering  the  legal  rights  of  the  parties.  As  erhe  was 
not  insane,  he  could  not  confine  or  restrain  her ;  and  i^  as  he 
complained,  officious  persons  persisted  in  enticing  her  away 
without  any  fiuilt  on  his  part,  he  was  not  obliged  to  go  after  her. 
This  view  of  the  case  renders  it  unnecessary  to  examine  some 
other  points,  supposed  by  the  counsel  to  arise. 
There  should  be  a  new  trial,  with  costs  to  abide  the  event 

Ordered  accordingly. 

[FuLTOM  Gbmbral  Term,  January  2, 1864.    Hand,  Cddf  and  C.  L.  ABe%, 
JnstiooB.] 
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ash  awl  Baldwin  and  others,  superintendents  of  the  poor  of  Si 

^^^  Lawrence  county,  vs.  McArthur. 

In  order  to  abolish  tbe  diatinction  between  town  and  comity  poor,  in  a  par- 
Ucnlar  county,  a  resolution  to  that  effect  nmst  be  passed  by  the  board  of 
sapervlsors,  and  the  same  must  be  JUed  in  the  cawUy  clerk's  office. 

Until  snch  a  resolution  has  been  filed,  in  the  clerk's  office,  the  distinction  is 
not  abolished,  and  i(n  appli6attion  to  the  court  for  an  order  of  maintenanoe 
must  be  made  by  the  overseers  of  the  poor  of  the  prq[>er  town,  snd  noi  bj 
the  superintendents  of  the  poor. 

But  if  the  party  proceeded  against,  in  the  name  of  the  saperintendenta,  is 
present  on  the  hearing  of  the  application,  and  consents  to  the  granting  of 
the  order,  he  thereby  impliedly  admits  that  the  superintendents  are  the 
proper  parties  to  make  the  application ;  and  wiU  not  be  aOowed  to  laiM 
tiie  objection,  on  appeal,  that  the  overseers  should  have  applied. 

Where  an  application  for  an  order  of  maintmianoe  is  made  to,  and  giantad  l^t 
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a  eoort  of  aesaions,  it  is  no  objecUcm  tp  the  order  t)]At  it  purports  to  have 
been  made  by  the  "omnty  court  of  sessi4m"  The  wor^  "  county,"  in  the 
description  of  the  conrt,  may  be  regar4ed  as  mere  surplusage ;  especially 
where  no  objection  is  made,  at  the  time,  and  there  is  no  pretense  that  tho 
party  was  misled. 

Where  one  of  the  members  of  a  court  of  sessions  granting  an  order  of  main- 
tenance, is  one  of  the  persons  who,  as  superintendents  of  the  poor,  apply 
for  the  order,  the  court  has  no  jurisdiction,  and  the  proceedings  and  order 
are  void. 

The  statute  declaring  that  no  judge  of  any  court  can  sit  as  such  in  any  cause 
in  which  he  is  a  party,  extends  to  justices  of  the  peace. 

This  was  an  action  to  recover  for  the  support  of  Lorisa  Mc- 
Arthur,  the  mother  of  the  defendant.  The  comphunt  set  forth 
that  the  phiintiffs  were  superintendents  of  the  poor  of  St.  Law- 
rence county ;  and  that  the  distinction  between  town  and  county 
poor  in  said  county  had  been  abolished  before  any  proceedings 
were  had  in  thijft  matter.  That  on  the  19th  of  August,  1848, 
the  said  Lovisa,  the  mother  of  the  defendant,  had  become  poor 
and  oLdj  and  unfit  and  unable  to  maintain  herself,  and  the  de- 
fendant having  &iled  to  maintain  his  mother  at  his  own  charge, 
in  the  manner  affirmed  by  the  plaintiffs,  application  was  made 
^  to  the  court  of  the  county  of  St.  Lawrenc^^^  pursuant  to  the 
statute,  for  an  (urder  to  compel  the  defendant,  who  then  resided 
in  Canton,  in  said  county,  to  support  her.  That  a  copy  of  said 
intended  application,  with  notice,  was  served  on  the  defendant, 
and  that  at  a  term  '^  of  the  county  court  of  sessiansy^  held  in 
and  for  the  county  of  St-  Lawrence,  at  Canton,  on  the  6th  of 
September,  1848,  at  which  was  present  the  Hon.  Edwin  C. 
Dodge  and  James  C.  Barton,  and  Joseph  Barney,  an  order  was 
entered,  by  consent  of  the  defendant,  that  he  take  the  said 
Lovisa  to  his  own  house,  and  there  provide  for  and  maintain  her ; 
and  that  in  de&ult  of  his  so  doing  in  a  suitable  and  proper 
maimer,  he  pay  weekly  to  the  superintendents  of  the  poor,  for 
the  support  and  maintenance  of  the  said  Lovisa,  the  sum  of  two 
dollars,  until  the  further  order  of  the  court.  The  order  was 
ndi  set  forth  in  full  in  the  complaint,  but  is  referred  to  in  the 
opinion  of  the  court.  The  complaint  then  averred  that  the  de- 
ftmdant  had  neglected  md  refused,  and  still  did  neglect  and  fiiil, 
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to  take  the  said  Lovisa  to  his  hxnmej  and  profide  for  her  in  a 
suitable  manner,  and  the  plaintiffs  had  been  obliged  to  proyide 
for  and  support  and  maintaili  her ;  that  the  defendant  had  wholly 
neglected  and  refused  to  pay  the  plaintiff  $2  weekly,  lEbr  the 
suppcnrt  of  said  Lorisa,  and  that  $332  still  remained  due  and  un- 
^paid  to  the  plaintiffs,  at  such  weekly  rate,  from  September  6, 
1848,  to  the  commencement  of  the  suit.  And  the  plaintiffs  de- 
manded judgment  for  that  sum,  or  such  other  sum  as  the  eoart 
might  direct. 

The  answer  denied  each  and  every  allegation  of  the  complaint, 
and  averred  that  at  the  time  of  making  tlie  order,  the  defendant 
did  immediately  take  the  said  Lovisa  to  his  own  hoase,  and  did 
there  provide  for  her,  and  had  continued  all  proper  provision  fer 
her  at  his  house,  and  had  at  all  times  been  ready  and  willing  to 
provide  for  her,  according  to  his  standing  and  condition;  but 
that  the  said  Lovisa,  combining  with  divers  ill  disposed  persons, 
to  injure  the  defendant  and  render  him  liable  for  a  breach  of  the 
order,  had  frequently  left  his  house  and  gone  to  the  house  of 
such  persons,  and  there  received  from  them  food  and  lodgbg 
without  the  consent  and  agamst  the  will  of  the  defendant.  The 
answer  denied  that  the  plaintiffs  had  been  obliged  to  support,  or 
had  supp(»i;ed,  or  paid  for  the  support  of,  the  said  Lovisa,  and 
averred  that  the  court  had  no  jurisdiction  to  make  the  order  in 
the  complaint  set  forth. 

The  action  was  tried  at  the  St.  Lawrence  circuit  in  Octobtf, 
1852.  The  plaintiffs  proved  by  Bishop  Perkins  that  they  wers 
the  superintendents  of  the  poor  of  St.  Lawrence  county,  and 
that  he  was  clerk  of  the  board  of  supervisors  of  the  county,  and 
had  been  smce,  and  for  some  years  before,  the  year  1852.  That 
a  resolution  was  passed  that  year  as  follows:  ^'Resolved  that 
the  distinction  between  town  and  county  poor  be  abolished. 
Novwnber  17, 1852."  The  counsel  for  tiie  plaintiffs  offimd  in 
evidence  the  order,  a  copy  of  which  was  set  up  in  the  compfamt, 
and  produced  the  records  of  the  court  ccmtaining  it.  The  read- 
ing of  the  order  in  evidence  was  objected  to  by  the  ddendaM^S 
counsel,  on  the  ground  that  Joseph  Barney  wa«  one  of  die 
superintendents  who  made  the  application,  and  was  one  of  tiie 
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mftg^strates  idio  made  the  order.  And  also^  beoaase  it  appeared 
by  the  order  that  it  was  made  by  the  ooimty  oourt  and  eo«rt 
of  sessions ;  whereas  it  ooold  only  be  made  by  tbe  ooort  of 
sessions  alon6.  The  objections  were  overruled,  and  the  defend- 
ant's counsel  excepted.  The  plaintiffs  also  gvre  in  evidenoey 
under  objection  and  exception  by  the  defendant's  counsel,  tbe 
application  for  the  order,  and  notice,  and  proof  of  service.  Joseph 
Barnes  testified  finr  the  plaintiff  as  follows:  ^<In  1848  I  was 
one  of  the  supmntendents  of  the  poor  of  the  county  of  St.  Law^ 
rence.  The  other  persons  named  in  the  order  were  also  super- 
intendents. I  reeoUect  the  application."  He  proved  that  Loviea 
McArthur  was  old  and  decrepit  an]}  imable  te  sujqxyrt  herself, 
and  called  on  him  for  assistance.  Other  persons  miA  whom  she 
lived  from  time  to  time  came  to  him  with  complaints,  and  he 
finally  directed  Mr.  Isham,  who  was  one  of  them,  if  she  came  to 
him  again,  to  take  her  to  the  poor-house.  She  was  received  into 
tiie  poor-house  the  last  ef  November,  1849.  That  a  notice  was 
served  on  him  by  tlie  defendant,  whidi  was  produced  aind  read 
in  evidence,  stating  that  he,  the  defendant,  had  supported  his 
mother  fi)r  the  last  30  years ;  that  he  was  still  willing  to  support 
and  maintain  her  in  his  own  family ;  that  if  dissalasfied,  her 
^Kssatiabction  had  been  brought  about  by  vicious  p^sons ;  that 
if  she  would  return  he  would  still  support  her,  as  one  ct  his 
&mily,  but  would  not  pay  fi>c  her  support  out  of  his  own  fitmily, 
unless  compelled  by  law.  He  testified  to  two  or  tiiree  conver- 
sations with  the  defendant,  m  one  of  which  Utte  defendant  said, 
after  his  mother  went  to  tibe  poor-house,  that  his  doors  were 
ffpen  te  her,  but  that  some  bad  persons  had  persuaded  her  away. 
^Hie  witness  desired  him  to  take  care  of  her.  He  said  he 
woald  not  go  after  her ;  she  should  come  back  as  die  went  away. 
In  another  eonversati<m  the  defendant  said,  if  they  would  keep 
her  at  the  poor-house  he  would  pay  the  etpmse  of  her  keeping 
tiiere.  The  witness  told  him  they  could  not  keep  her  th^re 
because  they  were  fttll.  The  witness  paid  $82  to  James  Waller, 
finr  keeping  Mrs.  McArthur.  James  Waller  proved  that  Mrs; 
Mci^hur  had  been  supported  at  his  house  in  all  about  a  year, 
for  which  he  charged  fourteen  shillings  per  week. 
Vol.  XVn.  68 
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The  plaintiff  having  rested,  the  defendant's  counsel  moved  for 
a  nonsuit^  on  the  following  grounds :  1.  That  the  application  for 
the  order  on  which  the  plaintiffs  founded  their  right  toreoover, 
was  made  by  Joseph  Barnes  and  others,  and  that  said  Barnes 
sat  on  the  b^ch  as  one  of  the  justices,  to  grant  it;  that  he 
could  not  be  plaintiff  and  court  both.  2.  That  no  neglect  to 
conaplj  with  the  terms  of  the  order  had  been  shown.  3.  That 
there  was  no  proof  that  the  resolution  of  the  board  of  saperri- 
sors,  abolishing  the  distinction  between  town  and  county  poor, 
was  ever  filed  in  the  county  clerk's  office,  as  required  by  statute ; 
that  until  that  resolution  was  so  filed  the  distinction  was  not 
legally  abolished,  and  the  superintendents  had  no  power  or 
authority  to  apply  for  the  order  against  the  defendant;  but  it 
rested  with  the  overseers  of  the  town.  4.  That  it  did  not  appear, 
either  on  the  application  or  by  proof,  that  Mrs.  McArthnr  had 
no  other  relative  than  the  defendant  able  to  support  her.  Bat 
the  judge  decided  that  although  he  had  serious  doubts  aboat 
the  validity  of  the  orders,  yet  he  would  not  nonsuit  the  plain- 
tiffs upon  any  of  these  grounds,  but  would  allow  them  to  go  up 
by  exception. 

Gassius  Isham  then  testified  for  the  defendant,  that  he  took 
Mrs.  McArthur  to  the  poor-house  in  November,  1849,  by  the 
direction  of  Mr.  Barnes,  superintendent  i  that  he  found  her  at 
his  house  when  he  took  her ;  she  had  come  there  that  day  from 
the  defendant's.  Barnes  had  told  him^  when  she  came  to  hit 
house  again,  to  take  her  to  the  poor-house.  She  was  at  his 
house  about  six  months  in  alL  She  was  in  the  habit  of  going 
back  and  forth,  for  two  or  three  months.  That  he  was  not  awaie 
of  the  defendant  making  any  effort  to  keep  her  at  home.  Charles 
Murray  testified  for  the  defendant,  that  he  lived  at  the  defend- 
ant's when  his  mother  was  taken  to  the  poor-house,  and  had  lived 
there  for  some  years  previous,  and  boarded  in  the  fiunily.  Vxs, 
McArthur  was  well  treated  in  the  defendant's  fiunily.  .  She  ate 
at  the  same  table,  and  had  a  room  by  herself.  The  witness 
went  after  her,  when  the  order  was  granted,  and  was  proceeding 
"Vith  her  to  the  defendant's,  when  she  stopped  at  James  Waller'i^ 
and  would  not  go  any  further.    The  parties  rested ;  and  th^ 
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judge,  in  charging  the  jury,  among  other  things,  stated  to  them, 
that  eyery  fiict  which  the  defendant  might  have  legally  urged 
against  the  order  of  the  court,  under  which  the  plaintiffs  sought 
to  recover,  he  was  concluded  from  contesting  now.  That  the 
defendant's  mother  got  into  the  poor-house;  the  defendant  was 
requested  by  one  of  the  superintendents  to  take  and  support 
her,  and  as  matter  of  law  he  was  bound  to  go  after  her,  and  take 
her  home,  and  maintain  her,  as  the  order  required.  The  defend- 
ant's counsel  excepted  to  this  part  of  the  charge,  and  requested 
the  court  to  submit  it  as  a  question  of  fact  for  the  jury,  and  to 
charge  them,  that  if  the  superintendent  had  put  the  old  lady  in 
the  poor-house  without  good  cause,  the  defendant  was  not  bound 
to  go  there  for  her  and  bring  her  away.  The  judge  replied  that 
he  thought  the  defendant  was  bound  to  go  for  her,  and  refused 
so  to  charge,  and  the  defendant's  counsel  excepted.  The  jury 
found  a  verdict  for  the  plaintiffs  for  $178.50. 

Bcarker  4*  Sawyer^  for  the  pluntiffs. 

James  ^  Brown^  for  the  defendant. 

By  the  Courts  C.  L.  Allen,  J.  The  first  objection  urged 
against  the  recovery  in  this  action  is,  that  the  order  of  main- 
tenance, of  the  6th  of  September,  1848,  is  not  valid,  because 
the  county  superintendents  of  the  poor  of  St.  Lawrence  county, 
had  no  authority  or  right  to  apply  for  such  order.  That  the 
distinction  between  town  and  county  poor  had  never  been  legally 
abolished  in  that  county.  It  does  not  distinctly  appear  that  the 
resolution  erf  the  board  of  supwvisors  was  ever  filed  m  the  county 
clerk's  office,  as  required  by  the  statute ;  and  until  that  was  done, 
the  defendant's  counsel  insists  that  no  legal  change  in  tho  pau- 
per system  of  that  county  was  prodticed^  and  that  therefore  the 
application  should  have  been  made  by  the  overeers  of  the  poor 
of  the  town  of  Canton.  The  case  of  Thompscn  and  others  v« 
Sfmiihj  (2  Denioy  177,)  goes  very  far  to  establish  the  position  con- 
tended for  by  thedefendant,*andhad  theobjection  been  interposed 
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before  the  comity  eonrt,  where  the  order  was  graated,  I  thizik  it 
would  have  been  well  taken.  But  no  sfich  position  was  there 
tak^.  The  defendant  eonsented  to  the  order,  thereby  impliedly 
admitting  that  the  snperintendents  were  the  prop^  parties  to 
make  the  application,  and  that  of  course  the  distmcti(»i  between 
town  and  county  poor,  had  been  abolished.  I  think  he  is  too 
late  in  presenting  the  objection  here:  it  is  res  adjudicaia. 
The  case  of  Embtiry  v.  Qmner^  (3  Camat  511^  522,)  establishes 
the  doctrine,  ocniclusiYely,  that  the  judgment  or  decree  of  a 
court  possessing  competent  jurisdiction  is,  as  a  general  rule,  final, 
Aot  only  as  to  the  subject  matter  thereby  actually  determined^ 
but  as  to  eyery  other  matter  which  the  parties  might  litigate  in 
the  cause,  and  whieh  they  might  have  decided.  And  see  13 
WeTui.  399 ;  2  Barb.  S.  C.  Rep.  586^  and  cases  cited. 

But  it  is  argued  that  the  county  court  had  no  jurisdiction  to 
hear  or  to  adjudicate  upon  this  matter.  By  the  2d  section  of 
the  act  for  the  relief  and  support  of  indigent  persons,  (1  K  & 
614,)  it  is  made  the  duty  of  the  overseers  of  the  foor  of  the  tovn 
where  such  poor  person  may  be,  to  apply  to  the  court  of  ses- 
sions of  the  county  where  such  relative  may  dwell,  for  an  order 
to  compel  such  relief.  By  the  14th  section  of  the  6th  article  of 
the  constitution  of  1846,  the  county  judge  shall  hold  the  caimij 
court,  which  shall  have  jurisdktion  in  special  cases  aS  the  l^is- 
lature  may  prescribe ;  and  the  county  judge,  with  two  justices 
of  the  peace  to  be  designated  according  to  law,  may  hold  courts 
ef  sessions^  with  such  criminal  jurisdiction  as  the  legtslatura 
shall  prescribe,  and  perform  such  other  duties  as  may  be  re- 
quired by  law. 

The  4th  section  of  the  judiciary  act  {Laws  of  1847  p.  208) 
dedares,  that  the  courts  of  sessions  of  the  respective  oounties, 
organised  by  the  act^  shall  posses  the  same  powers  and  ezeidse 
the  same  jurisdiction^  in  tiieir  respective  counties,  as  are  now 
possessed  by  and  exercised  by  the  courts  of  general  aeasaons  of 
the  peace,  so  &r  as  the  same  are  Cduistent  with  the  canstitnti^m 
and  the  provisians  of  that  act.  And  the  8th  subdivisbn  of  dMOi 
5th  section  {Laws  ef  184T,  p.  209)  declares,  that  every  oo«rl  of 
sessions  shall  have  power  to  compel  relatives  of  poor  persons  and 
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committees  of  the  estates  of  lunatics,  to  support  such  p«*8oii8 
and  hinatics,  in  the  cases  and  in*  the  mann^er  prescribed  by  law. 
The  manner  prescribed  by  law  was  the  proyision  in  1  B.  S.  614 ; 
and  the  power  was  thus  transferred  from  the  general  sessions  to 
the  court  of  sessions. 

But  the  counsel  for  the  appellants,  while  they  concede  this,  in- 
sist that  this  was  not  an  order  of  the  ^  court  of  sessions"  of  St. 
Lawrence  county,  but  of  the  '^  county  court  of  sessions,^^  in  and  for 
the  county  of  St.  Lawrence.  The  addition  of  the  word  ^'  county j^ 
in  the  description  of  the  court  may  be  regarded  as  mere  surplusage. 
It  is  in  &ct  the  '^  court  of  sessions"  for  the  county  of  St.  Lawrence. 
In  The  People  t.  Hawkins^  (5  Hew,  Pr.  Sep.  S,)  the  court  de- 
cided that  a  deseriptio  cutUb  may  be  treated  like  a  desenptio 
persoMBj  and  any  curcumstances,  false  or  mistaken,  which  do  not 
mislead,  may  be  disregarded.  No  objection  was  made  to  the 
form  or  caption  of  the  order,  or  to  the  description  of  the  court, 
at  the  time  it  was  entered,  nor  to  the  description  of  the  court  in 
the  appHeation.  K  these  had  been  urged,  the  court  would  un- 
doubtedly have  ordered  an  amendment  if  necessary.  The  appli- 
cation was  in  &ct  made  to,  and  granted  by,  the  court  of  sessions, 
and  there  is  no  pretense  that  the  defendant  was  misled  or  injured 
by  the  surplus  word  used  in  the  description  of  the  court.  I  think 
this  objection,  therefore,  cannot  be  sustained. 

The  last  objection  urged  against  the  validity  o(  the  order  is, 
that  it  was  not  made  by  a  legally  constituted  court  of  sessions ; 
and  in  my  judgment  this  is  the  most  serious  one  which  was  offer- 
ed. Joseph  Barnes,  who  was  one  of  the  superintendents  at  the 
time  the  application  was  made,  and  on  whose  motion  it  was  grant- 
ed, was  one  of  the  justices  of  the  sessions  whidbi  granted  the 
crder.  The  court  of  sesnkms  by  the  Uth  secticm  of  the  act)  (2 
JL  iSl  204,)  is  to  be  composed  of  the  county  judge  and  the  two 
justices  dected  in  the  manner  prescribed  in  that  seetios.  By 
the  act  containing  general  proyisions  concerning  courts  of  justice 
(2  le.  &  275,  §  2,)  it  is  declared  that  no  judge  of  any  court  c» 
sity  as  such,mafiy  cause  to  which  he  is  a  party^  (nt  in  which  he 
is  intareeted,  or  in  which  he  would  be  excluded  from  beinga  juror 
by  reason  of  consanguinity  or  affinity  to  either  of  the  parties* 
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The  question  is,  was  Barnes  a  party  to  the  suit,  ^thin  the  letter 
or  spirit  of  the  statute  ?  He  certainly  was  not  interested  any 
more  than  the  county  judge,  or  the  other  justices  of  the  sessions. 
They  were  all  citizens  of  the  county,  together,  and  as  such  were 
all  interested  alike  in  saving  the  county  from  as  much  taxes  and 
expenses  as  possible.  But  that  &et  did  not  disqualify  either  of 
them  from  acting  as  judges  in  the  matter  before  them.  Neither 
was  Barnes  interested  in  the  question  of  costs.  No  costs  could 
haye  been  awarded  against  him.  No  costs  in  this  proceeding 
seem  to  be  allowed  by  the  statute.  But  if  they  were  allowed 
they  would  be  collected,  by  application  to  the  board  of  superri- 
sors.  (2  i2.&  474,475,  §§  114  ^<?  120.  /rf.  4^A  cd.  716.  SupeHn- 
tendents  of  the  Poor  of  Tontpkins  Co.  v.  Smithy  11  Wend. 
181.)  He  was  then  a  mere  nominal  party,  with  others.  He 
was  a  member  of  a  corporation  of  individuals  composing  the 
board  of  superintendents  of  the  poor  of  the  county ;  a  majority 
of  whom,  when  properly  convened,  could  act  and  control  in  mat- 
ters of  business  before  them.  The  application  was  a  quasi  crim- 
inal proceeding,  which  the  statute  made  it  the  duty  of  the  superin- 
tendents of  the  poor  to  institute  for  the  benefit  of  the  whole  county, 
and  in  which  they  had  no  greater  or  more  immediate  inter^t 
than  any  other  taxable  inhabitant  of  the  county.  In  The  Wcish" 
ington  Ins.  Co.  v.  Pricey  (1  Hopk.  Ch.  Rep.  1,)  Chancellor 
Sanford  remarked,  that  it  is  a  maxim  of  every  case,  in  every 
country,  that  no  man  should  be  a  judge  in  his  own  cause ;  that  it 
is  not  left  to  his  discretion,  or  to  his  sense  of  decency,  whether  be 
shall  act  or  not ;  that  when  his  ovm  rights  are  in  question  he 
has  no  authority  to  determine  the  cause.  So  well,  said  he,  is 
this  principle  understood,  that  in  every  court  consisting  of  more 
judges  than  one,  the  judge  who  is  a  party  in  a  suit  takes  no  part 
in  the  proceedings  or  decisioaof  the  cause.  Barnes  was  in  faet 
but  a  mere  nominal  party,  but  the  statute  makes  no  distinction 
of  that  nature.  Its  terms  are  broad  and  pkin.  "  No  judge  of 
any  court  can  sit^  c»  such^  in  any  cause  in  which  he  is  a  party. ^ 
I  do  not  see  how  we  can  avoid  this  express  prohibition.  If  any 
excq>tions  had  been  intended  in  the  statute,  they  would  probably 
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have  been  inserted.  At  all  events,  I  think  we  are  not  at  liberty 
to  make  them,  or  indulge  in  any  speculations  on  the  subject. 
We  are  controlled  by  the  law,  and  are  only  to  pronounce  what 
it  is. 

It  is  argued  that  Barnes  was  not  tkjtidge,  hut  b>  justice  of  the 
peace^  and  that  the  statute  applies  to  judges  only,  and  cannot  be 
carried  beyond  the  plain  import  of  the  words  used.  But  the 
court,  in  the  case  of  Edwards  v.  Russellj  (21  Wend.  63,)  put  a 
different  construction  upon  the  statute,  by  deciding  that  the  sec- 
tion applied  to  a  justice  as  well  as  a  judge,  and  said  the  same 
reasons  existed  for  its  application  there,  as  well  as  in  higher  tri- 
bunals.    {See  8  Comst.  547.    Hopk.  Ch.  Rep.  1.) 

It  is  also  argued  that  the  court  of  sessions  was  the  only  court 
which  possessed  jurisdiction  to  grant  the  order,  and,  that  if 
Barnes  could  not  have  acted  as  a  member  of  the  court,  the  order 
could  not  have  been  granted.  It  has  been  held  that  disqualify- 
ing statutes  do  not  apply  to  a  judge  of  a  court  having  exclusive 
jurisdiction  of  the  matter  in  controversy,  for  the  reason  that  the 
door  of  justice  would  thus,  as  against  one  of  the  parties,  be 
effectually  barred.  (19  John.  501.  6  John.  Ch.  860.  5  Paige, 
489.  2  Barb.  Ch.  Rep.  881.)  But  the  reason  does  not  exist, 
here,  for  the  application  of  the  rule  recognized  in  tlfe  cases  cited. 
The  court  of  sessions  of  St.  Lawrence  county  was  the  only  tri- 
bunal which  could  grant  the  order,  it  is  true.  But  if  Barnes, 
the  superintendent,  had  absented  himself  from  the  bench,  or  had 
not  attended  court  on  the  day  the  order  was  granted,  it  would 
have  been  the  duty  of  the  couniy  judge  to  have  designa'ted  some 
other  justice  of  &e  peace  of  the  county  to  supply  the  vacancy 
occasioned  by'his  non-attendance,  and  thus  a  court  could  have 
been  formed  free  from  all  legal  objection,  and  fully  competent  to 
grant  the  order.  There  was  no  absolute  necessity,  therefore,  for 
his  sitting  as  a  member  of  the  court.  (Laws  of  1847,  eh.  280, 
}40.  2  R.  S.  877,  878,  Ath  ed.)  I  think,  therefore,  that  the 
order  was  invalid,  for  this  reason,  that  Barnes  was  a  member  of 
the  court  which  granted  it,  and  that  the  court  therefore  had  no 
jurisdiction,  and  the  proceedings  and  order  were  void. 
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The  jvdgment  of  the  circuit  court  must  be  rcTeraed  aad  a  new 
trial  ordered.    Costs  to  abide  the  event 

[Fulton  Qeneral  Term,  January  2, 1854.    Hand,  Cody  and  C.  L.  iUkn, 
Justices.] 


I.  B.  Gates  and  A.  Gates,  jun.  vs.  Ward. 

After  a  jtutice'i  eourt  has  allowed  an  amendment,  liy  ttriUng  out  the  bum  ef 
one  of  two  plaintiffli  Sn  an  action  for  a  tort,  it  has  bo  power,  if  oldected  to,  at 
a  snbfleqnent  day,  to  restore  him  again  as  a  co-plaintiff. 

And  the  defendant  will  not  wai^e  the  objection  by  consenting  to  a  snbseqnent 
motion  to  amend  the  complaint,  or  by  going  to  trial. 

Whether  a  Justice  of  the  peace  has  power  to  strike  oat  one  of  several  pkintiAl 
Q^are, 

Where  a  suit  was  commenced  in  a  Jnstice*s  court  by  personal  service  of  a  snm- 
mons,  and  both  parties  appeared,  and  the  plaintiff  declared  on  a  note  for 
$100,  and  the  defendant  consented  that  judgment  might  be  rendered  agtinsfc 
him  for  the  amount  of  the  note,  the  judgment  was  held  valid,  without  so 
affidarit  of  the  amount  due,  or  confession  in  writing,  or  proofl 

This  was  ttn  appeal  from  a  judgment  of  the  county  covrt  of 
St  Lawrence  county,  affirming  that  of  a  justice.  The  aofci<m 
was  to  reooyer  the  yalue  of  a  pair  of  steers  taken  and  sold  hj 
the  defendant  as  deputy  sheriff,  on  an  execution  in  &yor  of  (ne 
G.  W.  against  Arba  Gates,  jun.,  ihe  former  owner  of  the  cattk 
The  plaintiffs  claimed  them  as  purchasers  firom  J.  Grates,  who 
bought  them  on  a  constable's  sale  upon  executions  issued  upou 
two  judgments  in  &Yor  of  Abram  Gates  against  Arba  Gates,  B6o. 
One  of  the  judgments  was  for  $100,  and  the  other  fiir  $50.  Both 
were  rendered  on  the  same  day,  and  each  iq>on  a  note.  A  SBJSk- 
mons  had  been  served  in  each  case,  and  on  the  return  day  both 
parties  appeared,  and  the  plaintiff  in  those  suits  declared  upou  a 
note  in  each  case,  and  the  defen^t  therein,  Arba  Gates,  sea^ 
consented  that  the  plaintiff  should  take  judgment. 

The  present  suit  was  commenced  in  the  name  of  bofih  of  ihe 
plaintiffs,  Isaac  B.  Gates  and  Arba  Gates,  jun.,  but  on  the  retoni 
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cby  of  the  siniimong,  their  coansel  moved  to  amend  the  summons 
and  proceedings  so  as  to  "  drop  the  name  of  Arba  Gates,  jnn.,  as 
one  of  the  plaintiffs,  leaving  I.  B.  Gates  as  sole  plaintiff."'  The 
defendant  objected,  but  the  amendment  was  allowed,  the  CQurt 
giving  the  defendant  the  privilege  of  an  adjournment,  but  he  did 
not  ask  an  adjournment.  A  complaint  in  writing  was  then  made, 
in  the  name  of  the  plaintiff  Isaac  alone,  in  two  counts,  the  first  in 
the  nature  of  trover,  and  the  second  of  trespass  de  bmiis  (tsporta- 
Hsy  and  claiming  $70  damages ;  to  which  the  defendant  answered ; 
and  the  plaintiff  moved  for  an  adjournment,  to  which  the  defend- 
ant consented.  On  the  adjourned  day,  the  plaintiff  moved  to 
restore  the  name  of  Arba  Gates,  jun.,  as  one  of  the  plaintiffs, 
on  the  ground  that  his  attorney  had  been  misinformed  of  certain 
fifccts  at  the  time  of  joining  the  issue,  to  which  the  defendant  ob- 
jected ;  but  the  motion  was  granted,  with  leave  to  the  defendant 
to  amend  his  answer,  and  have  a  further  adjournment  if  he  wish- 
ed ;  but  he  made  no  amendment,  nor  did  he  ask  for  an  adjourn- 
ment. The  plaintiff  then  moved  to  amend  his  complaint,  to 
which  motion  the  defendant  consented;  and  a  complaint  entitled 
in  the  name  of  both  plaintiffs  was  put  in  against  the  defendant, 
for  coming  on  to  their  premises  and  driving  away  and  selling 
and  converting  to  his  own  use  the  property  in  question ;  and 
thereupon  the  cause  was  tri^d  and  judgment  rendered  for  the 
plaintiffs.  These  facts  are  sufficient  for  an  understanding  of  the 
groonds  upon  which  the  case  turned  in  this  court. 

W.  C.  Cooke^  for  the  defendant. 

C.  Bichj  for  the  plaintiffs. 

By  the  Court,  Hand,  P.  J.  Several  objections  to  the  recov- 
ery bebw  have  been  made  by  the  counsel  for  the  appellants,  two 
of  which,  only,  I  shall  notice.  I  do  not  think  the  judgments 
obtained  by  Abram  Ghites  against  Arba  Gkites,  sen.,  were  void. 
A  summons  in  each  case  was  issued,  and  personally  served ;  and 
on  the  return  day  the  parties  appeared.  The  plaintiff  in  each 
case  made  his  complaint  upon  a  note,  and  the  defeudaiit>  in  open 

Vol.  XVIL  54 


426  GASES  IN  THE  SUPBEME  COUBT. 

Gates  V.  Ward. 

court,  consented  that  judgment  should  be  rendered  for  theamount. 
If  the  proceedings  were  merely  colorable,  and  to  defiraud  the 
credito>:s  of  the  pretended  debtor,  they  are  void  as  against  them. 
But  the  justice  who  tried  this  cause  found  these  judgments  wero 
bonafide,  and  we  cannot  say,  as  matter  of  law,  that  the  evidence 
does  not  sustain  his  conclusions.  As  the  defendant  was  brought 
into  court  by  due  process  of  law,  and  the  complaint  specified 
the  note  upon  which  the  suit  was  brought,  and  the  defendant 
answered,  consenting  that  judgment  might  be  entered  for  the 
amount  of  the  note,  no  affidavit  or  proof  or  confession  in  writing 
was  necessary.  The  case  was  not  within  the  8th  subdivision  of 
§  53  of  the  code.  It  has  been  supposed  most  advisable  that  there 
shoud  be  a  confession  in  writing,  or  an  affidavit,  as  the  case  may 
be,  in  all  cases.  (1  Cwoeris  TV.  487.)  But  the  judgments  were 
rendered  in  suits  brought  in  the  ordinary  way ;  the  proceedings 
were  in  invituin  ;  the  justice  had  no  jurisdiction  for  an  amount 
exceeding  $100 ;  and  any  proof  of  indebtedness  would  have  been 
merely  supererogatory. 

But  the  justice  erred  in  granting  the  motion  to  make  A. 
Gates,  jun.,  a  co-plaintiff  after  the  proceedings  had  been  amended 
on  motion  of  both  plaintiffs,  by  striking  out  his  name.  After 
tiiat,  he  was  no  longer  a  party  to  the  suit,  but  stood  in  the  same 
relation  to  it  as  any  stranger  to  the  record.  I  doubt  the  fomsc 
of  the  justice  to  grant  the  first  amendment  Even  this  courty 
before  the  code,  in  acting  at  law,  though  a  mistake  in  the  name  of  a 
party  could  have  been  corrected,  could  not  as  a  general  rule- 
especially  after  declaration — change  the  parties  plaintiff.  (  WUr 
linkY.  Renwick,  32  Wetid.  608.  Com.  Co.  v.  Russ^  8  Cowen, 
122.  And  see  Atkinson  ads.  Clapp^  1  Wend.  71 ;  Roberts  ▼. 
Bates,  6  A.  ^  E.  778.)  In  a  very  few  cases,  official  assignees, 
co-executors,  &c.  have  been  added ;  and  the  character  of  the  par- 
ties has  been  added  or  amended.  {Christie  v.  jBefi,  16  M.  4*  W. 
669.  Baker  v.  Nearer,  1  Cr.  ^  M.  112.  HoUand  v.  Phitr 
lips,  10  A.  4-  E.  161.  Lakin  v.  Watsonj  2  Cr.  ^  M.  685.) 
But  it  was  at  least  very  unusual,  to  add  a  party.  In  equity 
this  was  often  done.  And  so  by  the  code,  parties  may  be  added 
or  struck  out  in  some  cases.    {H  173, 122,  274.    Dutcher  r. 
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Slack,  3  Bow.  Pr.  Rep.  822.  Brawn  v.  Babcock,  Id.  305.) 
But  I  do  not  think  courts  of  justices  of  the  peace  have  the  power 
assumed  in  this  case.  We  have  held  that  §  64  makes  §  399  ap- 
plicable to  those  courts,  as  a  "  rule  of  evidence."  {Falon  v. 
Keese,  8  How.  Pr.  Rep.  341.)  And  the  rules  prescribed  by 
the  code  as  to  the  necessary  parties  to  an  action,  are  applicable 
to  them,  so  far  as  consistent  with  their  constitution  and  duties. 
But  the  authority  to  amend  by  adding  parties,  is  a  different  thing. 
It  could  not  have  been  intended  to  give  to  them  the  same  gen- 
eral power  in  this  respect  as  is  possessed  by  this  court.  The 
system  is  not  adapted  to  the  {^oper  exercise  of  that  power. 
Indeed  I  think  §  173  is  inapplicable  to  these  courts.  {Code,  §  8.) 
Authority  to  amend  pleadings  is  given  by  §  64.  {Sub.  11.  And 
see  1  Barb.  S.  C.  R.  555 ;  4  Denio,  571.)  Besides,  it  does  not 
appear  that  Arba  Gates,  jun.,  was  present,  or  had  any  thing  to 
do  with  the  motion  to  restore  him  in  the  suit,  or  consented  to  it. 
But  I  prefer  to  put  the  case  on  the  broad  ground  of  want  of  power. 

The  defendant  did  not  waive  his  objections  to  these  amend- 
ments by  not  resisting  the  motion  to  amend  the  complaint,  or  by 
going  to  trial.  The  amendment  was  principally  as  to  the  cause 
of  action ;  and  the  change  of  the  title  was  the  natural  conse- 
quence of  the  former  error.  If  the  court  had  been  right  in  re- 
storing the  party,  that  was  necessary  and  proper,  and  the  motion 
to  amend  the  title  of  the  complaint  should  have  been  granted  of 
course.  The  defendant  had  objected  to  the  principal  error,  and 
if  he  did  nothing  to  waive  or  cure  that,  it  was  not  necessary  to 
preserve  his  rights,  that  he  should  continue  to  object  to  every 
thing  that  followed,  or  refuse  to  make  farther  defense.  {Avery 
V.  Flack,  17  Wend.  87.) 

The  judgments  of  the  county  court  and  of  the  justice  should 
be  reversed. 

Judgments  reversed. 

[FiiLTON  GsNBEAL  T£RM,  Jaiiiiaiy  2, 1864.  Hand,  Cody  and  C.  L.  AUen, 
Justices.] 
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Bartholomew,  by  his  next  friend,  vs,  Finnemore. 

An  infant  pnrchased  a  hone  of  the  defendant,  and  paid  for  him  in  property, 
which  he  delivered  to  the  defendant  He  kept  the  horse  about  one  month, 
during  which  time,  in  consequence  of  misyae  by  the  inAnt,  the  value  of 
the  hone  was  §reat]y  lessened,  and  then  tendered  him  back  to  the  defend- 
ant and  demanded  the  property  he  had  delivered  to  the  latter.  BAi^  lie 
could  not  recover  for  the  property,  on  a  refbsal  to  redeliver  it 

If  an  infant  has  executed  a  contract,  on  his  part,  by  the  payment  of  money 
or  delivery  of  property,  he  cannot  afterwards  disaffirm  it,  and  recover  back 
the  money,  or  claim  a  return  of  the  property,  without  restoring  to  the  other 

party  the  consideration  received  fh>m  him. 

• 

This  was  an  action  brought  before  a  justice  of  the  peace,  to 
recover  the  yalue  of  a  wagon,  a  promissory  note  for  $30,  and  a 
bank  note  for  %h ;  which  the  plaintiff  alleged  were  hid  property) 
and  that  the  defendant  had  converted  them  to  his  own  use.  On 
the  trial  in  December,  1852,  it  appeared  that  the  plaintiff  was 
20  years  of  age.  That  in  March  of  that  year,  his  father  "gaie 
him  his  time,"  and  he  went  into  the  blacksmith's  business.  In 
October,  1852,  he  bought  a  horse  of  the  defendant,  and  paid 
him,  therefor,  a  wagon,  a  note  for  $30,  payable  to  the  father  of 
the  plaintiff,  and  signed  by  C.  and  C,  and  $5.  The  &therof 
the  plaintiff  was  present  at  the  tirade  and  indorsed  the  note  of 
0.  and  C; ;  the  defendant  insisting  that  he  should  do  sO)  and 
let  his  son  have  some  money.  After  the  plaintiff  had  kept  tlie 
horse  about  one  month,  he  tendered  him  back  to  the  defendaot 
and  demanded  the  wagon,  note  and  money  he  had  given  in 
exchange  for  him ;  but  the  defendant  refused  to  recttve  the 
horse  or  return  the  other  property.  There  was  proof  on  the 
part  of  the  plaintiff  tending  to  show  that  the  horse  was  ^  balky" 
when  the  plaintiff  took  him ;  and  on  the  part  of  the  defendant, 
to  show  that  the  plaintiff  had  misusecl  him,  and  that  he  had,  in 
consequence,  greatly  depreciated  in  value  after  the  plaintiff  took 
him,  and  before  he  was  tendered  back.  The  cause  was  tried  by 
»  J^U7>  who  found  a  verdict  for  the  defendant.  The  judgmait 
was  reversed  by  the  county  court  of  the  county  of  St  lAwreno^ 
ttnd  the  defendant  appealed. 
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A.  B.  James,  for  the  defendant. 
T.  V.  Russelytor  the  plaintiff. 

By  the  Court,  Hand,  P.  J.  It  is  quite  evident  that  the 
trade  between  the  parties  was  made  with  the  knowledge  of  the 
father  of  the  plaintiff,  and  with  his  consent.  He  knew  of  it,  was 
present,  and  indorsed  the  note  which  was  part  of  the  considera- 
tion given  for  the  horse ;  and  furnished  some  money,  which  was 
probably  paid  by  the  plaintiff  on  that  occasion.  If  so,  as  ho 
was  the  natural  guardian  of  the  plaintiff,  I  am  inclined  to  think 
it  disposes  of  an  objection  suggested  by  Jones,  chancellor,  in 
Safford  v.  Roof,  (9  Cowen,  626,)  that  an  infant  can  make  no 
contract  during  his«  wardship.  Indeed,  I  do  not  fiftd  that  the 
objection  has  prevailed. 

Generally,  a  contract  can  be  rescinded  in  toto  by  one  of  the 
parties,  only  where  the  other  can  be  placed  in  the  same  situ- 
ation he  occupied  when  the  contract  was  made.  {Chit  on  Cont 
686.  Hunt  v.  SUk,  6  East,  449.  Hogan  v.  Weyer,  5  Bill, 
889.  Voorhees  v.  Earl,  2  Id.  288.  Bradley  v.  Bosley,  1 
Barb.  Ch.  125.  Blackburn  v.  Smith,  2  Exch.  R.  783.  Reed  v. 
Blandford,  2  Y.  ^  J.  278.  Pitt  v.  Cassanet,  iM.^G,  898.) 
And  if  the  rescission  is  on  the  ground  of  fraud,  it  must  be  done 
promptly  and  unreservedly.  (Massan  v.  Bovet,  1  Denio,  74.) 
But  the  jury  must  have  found  the  defendant  had  not  been  guilty 
of  fraud ;  and  also  that  the  horse  had  been  misused  by  the 
plaintiff,  and  was  of  less  value  when  tendered  back,  than  at  the 
time  of  the  trade.  There  w:as  evidence  to  that  effect,  and  one 
witness  testified  that  the  depreciation  was  one  half  of  lus  value. 
And  it  appears  the  plaintiff  knew  of  the  suppoded  defects  of 
which  he  now  complains,  within  a  few  days  after  lie  took  the 
horse.  The  only  question  then  is,  whether  the  plaintiff,  being 
an  in&nt,  could  rescind  or  avoid  the  contract,  and  recover  back 
the  property,  under  these  circumstances. 

Nearly  all  of  the  contracts  of  an  in&nt,  except  for  neces- 
saries, are  voidable  at  his  election.  And  the  better  opinion 
seemi  to  be^  that  his  executory  contracts,  and  contracts  of  sale 
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of  his  personal  property,  may  be  avmded  daring  Ids  nunontj. 
{Stafford  v.  Roof,  9  Cawen,  626.  Bool  ,v.  Mix,  17  WenL  13i 
Corpe  V.  Overton,  10  Bing.  252.  Railway  Co.  v.  Gwnie,  8 
jE?2rcA.  /2.  565.  5  Bac.  606.  MUlard  v.  Hewlett,  19  Wind 
301.  Co.  Z^^^.  880,  a.)  Though  that  has  been  doubted,  where 
he  sells  chattels  and  delivers  them  with  his  own  hand.  {Fmda 
V.  Van  Homey  15  Wendell,  635.  Roof  v.  Stafford,  7  Cwwi, 
179.) 

But;  admitting  he  can  do  this  daring  his  minority ;  in  the  case 
now  under  consideration,  the  contract  was  executed ;  ud  there 
are  several  decisions,  that  if  an  infant  has  executed  a  eoatmi 
on  his  part,  by  the  payment  of  money  or  delivery  of  pnfertji 
ho  cannot  afterwards  disaffirm  it  and  recover  back  the  m(mey,Qr 
claim  a  return  of  the  property,  without  restoring  to  the  odwr 
party  the  consideration  received  from  him.     {Holmes  v.  Bhggj 
8  Taunt.  508.    S.  C,  2  Moore,  532 ;  recognized  in  Corpe  v. 
Overton,  10  Bing.  252.    Farr  v.  Sumner,  12  Vt.  R  28.  Rotf 
Y.  Stafford,  T  Cow.  182.     Taftv.  Pike,14tVL  RiOo.    Chitt. 
on  Cent.  147.    And  see  Medbury  v.  Wairous,  7  ESO,  114,  wad 
cases  there  cited  ;  2  Kent,  240 ;  Badger  v.  PAintiey,  15  Mow- 
iJep.  869;  North  Western  R  Co.  v.  McMichad,  5  Eo^fc.  It 
114,  and  note  to  American  edition  ;  Kitchen  v.  Lee,  11  Posg^ 
107 ;  iSifory  on  Cont.  §  62.)    In  iVwry,  ^c.  it  0>.  v.  Ooombe, 
(5  Exch.  R.  565,)  the  infant  had  received  no  advantage  wfaa^ 
ever.    It  has  been  a  question,  whether  he  pan  be  sued  fior  what 
he  receives  upon  an  executory  agreement  after  he  avoids  it 
(Reeves'  Dom.  Rel.  248  et  seq.    Woodwarth,  J.,  7  Ow-  182.) 
However  that  may  be,  after  he  has  enjoyed  the  benefit  of  it,  in 
whole  or  in  part,  there  is  no  equity  in  his  avoiding  his  contract 
and  reclaiming  the  property  he  delivered  in  exchange,  without 
restoring  the  consideration ;  or,  at  least,  an  equivalent.     This 
the  plaintiff  did  not  do,  nor  offer  to  do,  in  this  case.     He  had 
the  use  of  the  horse  for  some  time ;  and  probably,  by  impropw 
treatment,  reduced  him  to  one  half  of  his  former  value ;  fi>r  aU 
of  which  he  offered  no  compensation. 
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cjT*-.         The  judgment  of  the  county  court  should  be  rerersed,  and 

i  >       that  of  the  justice  affirmed. 

i  L*  Ordered  accordingly. 

1S5'- 
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[Fulton  Qenbbal  Tsrm,  Jaxtoary  2, 1854.    ^aik2,  Ca^  and  C.  Z«.  ii22m, 
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Where,  hy  a  eontract  for  work  and  labor  a  performance  of  the  work  is  & 
condition  precedent  to  the  payment  of  the  consideration,  in  an  action  to  re- 
%  ^  coyer  the  consideration,  performance  of  the  work  must  be  averred. 

figi  Where  in  an  action  to  recover  the  price  agreed  to  be  paid  for  the  building  of 
a  scbool  house,  the  complaint  alleged,  that  the  plaintiff  had  performed  all  the 
work  and  labor  of  building  and  completing  the  school  honse,  and  had  Ail- 
fflled  all  the  conditions  of  the  contract  in  every  respect  except  wherein  tho 
^  same  were  afterwards  waived  and  altered  by  the  direction,  catuetU  or  negligence 

fi  cndfauU  of  the  defendants ;  and  that  the  defendants  subsequently  demanded 

^  possession  of  the  school  honse,  'which  the  plaintiff  delivered  up  to  them ; 

EUddj  on  demnrrer,  that  the  complaint  was  defective. 


This  was  an  appeal  &om  a  judgment  rendered  at  a  special 
term,  overruling  the  defendants'  demurrer  to  the  complaint. 
That  pleading  set  forth  two  agreements  in  writing,  which  it  was 
ayerred  were  made,  the  first  on  the  27th  day  of  February,  1851, 
between  the  plaintiff  and  the  defendants.  Brown  and  Bailey, 
and  one  Orlando  Smith,  who  were  then  trustees  of  school  dis- 
trict No.  30,  in  Potsdam,  of  which  the  present  defendants  were 
trustees  at  the  commencement  of  this  suit ;  and  the  other  be- 
tween the  plaintiff  and  the  defendants  in  this  suit,  on  the  1st  day 
of  September,  1851,  for  extra  work,  which  last  agreement  was 
signed  by  the  plaintiff  and  by  ^ailey,  acting  in  behalf  and  by 
*  the  direction  of  the  trustees.  The  complaint  then  set  out  both 
agreements.  The  first  agreement  was  to  build  a  school  house 
on  the  lot  owned  by  d^rict  No,  80,  agreeably  to  a  particular 
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plea,  and  in  a  particular  manner.  This  agreement  .was  signed 
by  all  the  parties.  The  second  Y»a  a  separate  contract  for  ex- 
tra work  on  the  school  house,  and  was  signed  by  the  plaintiff, 
aiiQ  by  Bailey  alone,  as  trustee.  The  complaint,  after  averring 
that  the  trustees  were  duly  authorized  to  execute  said  agree- 
ments, by  a  vote  of  the  legal  voters  of  the  school  district,  in  a 
legal  meeting,  and  that*  sufficient  money  to  pay  for  the  building 
of  the  school  house  in  the  manner  provided  in  the  written  agree- 
ments, was  duly  raised  by  tax  in  the  district,  and  paid  over  to 
the  trustees  and  their  successors  m  office,  the  defendants,  and 
which  was  in  their  hands,  proceeded  as  follows :  ''  And  the  same 
plaintiff  further  says,  that  in  pursuance  of  said  written  agree- 
ments, the  plaintiff  went  on  and  performed  all  the  work  and  labor 
of  building  said  school  house,  and  completing  the  same  accord- 
ing to  the  terms  of  said  written  agreements,  and  fulfilled  on  his 
part  all  the  contracts  and  agreements  of  said  written  agree- 
ments in  every  respect,  except  wherein  the  same  were  afterwards 
waived  and  altered  from  ssdd  written  agreements  by  the  direc- 
tion, consent  or  negligence  and  fault  of  the  said  defendants. 
The  plaintiff  also  says,  that  on  or  about  December  5, 1851,  the 
defendants  demanded  from  the  plaintiff  possession'  of  said  school 
house,  which  the  said  plaintiff  delivered  up  to  them,  and  they 
have  remained  in  possession  of  said  school  house  ever  since." 
The  plaintiff  demanded  judgment  for  $98.41,  being  the  balance 
of  the  sum  agreed  to  be  paid  him,  with  the  interest.  The 
defendants  demurred  to  the  complaint,  assigning  several  causes 
of  demurrer,  which  are  noticed  sufficiently  in  the  opinion  of  the 
court.  The  judge  overruled  the  demurrer,  and  the  defimdants 
appealed. 

W.  H.  Wallace,  for  the  plaintiff. 

Dart  if  Gordon,  for  the  defendants. 

By  th^  Court,  C.  L.  Allen,  J.    The  plaintiff  was  bound  to  ' 
aver  a  performance  of  the  work,  as  it  was  a  condition  precedent 
to  the  fNiyment.    The  principal  question  on  this  demurrer  is,. 
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wbether  he  haa'ayerred  Buch  performance.  If  he  had  simply 
alleged  that  he  had  performed  all  the  oonlaracts  and  agreements 
in  every  respect,  and  omitted  the  qualifying  part,  I  think  he 
would  substantially  have  complied  with  i  162  of  the  code ;  but 
he  adds  to  his  general  arerment,  that  he  had  performed  "  in 
eyery  respect,  except  wherein  the  same  were  afterwards  waived 
and  altered  from  said  written  agreements,  by  the  direction,  con- 
sent or  negligence  and  fault  of  the  said  defendants."  The 
learned  judge  who  overruled  the  demurrer  remarks,  that  this 
was  a  substantial  compliance  with  the  rules  of  pleading  adopted 
by  the  code.  That  this  latter  clause,  which  he  denominates  a 
waiver,  might  have  been  omitted  without  prejudice ;  and  that 
evidence  that  the  work  of  the  plaintiff  was  waived,  or  the  mode 
of  doing  it  altered  in  some  respects,  yet  that  it  was  accepted  by 
the  defendants,  would  show  a  compliance  with  the  contract  He 
observes,  that  when  a  condition  precedent  has  been  waived  by  the 
other  party,  an  averment  of  performance  is  proved  by  evidence 
of  waiver.  That  the  clause  relative  to  waiver  is  therefore  re- 
dundant, but  that  redundancy  is  no  ground  of  demurrer.  I  am 
constrained  to  differ  with  him  in  his  construction  of  the  clause. 
I  think  that  by  inserting  it  the  plaintiff  qualifies  the  whole 
averment.  He  virtually  admits  that  the  contracts  have  been 
altered  and  varied  from  the  originals,  by  the  direction  and  con- 
sent or  negligence  and  fatdi  of  the  defendants.  He  does  not 
state  how  or  to  what  extent  the  contracts  have  been  altered. 
For  aught  that  appears,  they  may  have  been  varied  in  every 
important  particular,  and  yet  the  defendants,  or  the  court,  are 
not  informed  in  what  manner,  or  how,  they  have  been  modified  or 
waived ;  or  how,  or  in  what  manner,  the  negligence  or  &ult  of 
the  defendants  contributed  to  such  modification  or  waiver.  The 
complaint  does  not  aver  that  the  plaintiff  performed  the  con- 
tracts as  altered.  It  shows  that  they  are  not  the  same  which 
he  set  forth  as  the  originals,  but  does  not  state  what  they  are. 
If  he  relied  on  the  ori^al  contracts,  he  should  have  omitted 
the  latter  clause  containing  the  exception,  and  then  perhaps 
evidence  that  it  had  been  partially  waived  or  altered,  but  still 
accepted  by  the  defendants,  ^  would  show  a  compliance  witii^ 
Vol.  XVn.  65 
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the  Btatate."  Sut  he  has  elected  in  his  complafbt  to  state  thafe 
the  contracts  were  iwried.  He  shinld  have  stated  the  terms  of 
the  modified  contract,  and  not  have  left  them  altogether  yagoj^ 
nncertain  and  indefinite ;  and  then  he  might  have  concluded 
inth  the  general  averment  that  he  had  perfi)rmed  all  the  condi- 
tions of  the  agreement,  thus  modified. .  (2  Wend-  399, 587.)  K 
the  plaintiff  relied  on  the  averment  of  excuse  for  not  per- 
forming, on  the  ground  of  waiver,  or  the  negligence  of  the 
defendants,  the  particular  circumstances  constituting  such  excuse 
or  negligence  should  haye  been  averred.    (1  Chit.  PL  325.) 

An  averment  that  the  plaiQtiff  performed  the  contract  as 
near  as  it  was  possible  was  held  bad,  in  Stagg  v.  Mufuro, 
(8  Wend.  899.)  Besides,,  in  this  case  the  pleading  is  in  the 
alternative..  How  much  was  waived  by  the  direction  and  con- 
sent of  the  defendants,  and  how  much  the  plaintiff  was<  pre- 
vented by  the  negligence  of  the  defendants,  from  perform- 
ing, does  not  appear;  or  whether  the  non-performance  was 
occasioned  by  the  one  or  the  other.  It  has  been  frequently  de- 
cided that  hypothetical  pleading  is  bad.  In  the  case  just  cited, 
the  court  remarked  that  the  plaintiff  went  farther,  and  averred 
that  what  he  did  do  was  accepted  by  the  defendants  in  full  per- 
formance of  the  contract.  And  the  learned  judge  seems  to  rely, 
in  his  opinion,  upon  the  &ct  that  the  plaintiff  here  substantially 
^vers  that  the  defendalnts  accepted  the  school  house  as  a  per- 
formance of  the  contract.  I  can  find  no  averment  of  accept- 
ance, in  the  complaint.  The  only  pretence  for  such  a  claim  is 
in  these  words:  '^ Plaintiff  also  says  that  on  or  about  De- 
cember 5,  1851,  the  defendants  demanded  from  the  plaintiff 
possession  of  said  school  house,  which  the  plaintiff  delivered  up 
to  them,  and  they  have  remained  in  possession  ever  since." 
How  demanded  and  delivered  up?;  As  a  foil  performance  of 
the  contract  on  the  piort  of  the  plaintiff,  and  received  as  such  ? 
This  is  not  averred.  Or^  demanded  because  the  defendants  had 
the  right  to  possession  on  and  after  the  1st  of  December,  wh^ 
the  plaintiff's  time  to  complete  the  contract  had  expired?  Thia 
construction  is  most  fiivorable  to  the  defendants.  (1  jj^RU,  71^ 
200,  475.)    At  most,  this  aUegi^tion  can,  only  be  said  to  be  a 


&EW-YORK-JANUART,  1864.  43^ 

Milhau  V.  Shaip. 

Statement  of  the  evidence  of  the  performance,  and  not  the  fact 
itself,  which  should  have  be^p  averred,  without  settiog  forth  the 
evidence  to  prove  it. 

I  think  the  demurrer  was  well  taken,  and  that  the  judgment 
of  the  special  term  should  be  reversed,  with  leave  for  the  plain- 
tiff to  amend  on  payment  of  costs. 

Judgment  accordingly. 

tPuLTON  General  Term,  jRinuuy  2, 1864.    Band,  Cad^  and  C.  L.  ABen, 
Jnsticea.] 


Milhau  and  others  vs.  Sharp  and  others. 

The  corporation  of  the  city  of  New- York  has  the  exclnsiye  right  to  control  and 
regnlate  the  use  of  the  streets  in  the  city.  In  this  respect  it  is  endowed 
with  legisUtire  sovereignty.  And  the  exercise  of  thftt  sbvereignty  has  no 
limit,  so  long  as  it  is  within  the  oluects  and  trusts  tor  which  the  power  is 
conibrred. 

An  ordinance  regulating  a  street  is  a  legislative  act)  entirely  beyond  the  control 
of  t^e  judicial  power  of  the  state. 

But  a  resolution  declaring  that  certain  indiyiduals,  designated  as  the  associ- 
ates of  the  Broadway  railroad,  shall,  upon  certain  conditions  and  stipulations 
therein  specified,  have  the  authority  and  consent  of  the  common  council 
to  lay  a  double  track  for  a  railway,  in  Broadway,  and  to  establish  a  railway 
therein,  and  conferring  privileges  exclusive  in  their  nature,  and  designed 
to  be  perpetual  in  their  duration,  is  not  a  legislative  act,  regulatmg  the  use 
of  the  street,  but  is  a  grant  of  the  use  itself,  to  the  extent  specified. 

doch  a  resolution  is  not  within  the  powers  conferred  upon  the  common  coun- 
cil, and  is  therefore  void. 

The  corporation,  by  such  a  resolution,  assumes  to  surrender  a  portion  of  its 
municipal  authority,  and  in  legal  efiect  agrees  with  the  grantees  that,  so  fkr 
as  they  may  have  occasion  to  use  the  street  for  the  purpose  of  constructing 
and  operating  their  iaih*oad,  the  ri^t  to  regnlate  4nd  control  the  use  of  th4 
street  shall  not  be  exercised. 

The  powers  of  a  municipal  coiporation  may  be  surrendered ;  but  it  seems  this 
can  be  done  only  by  authority  of  the  legislatui^ 

%here  the  legislature  has  declared  that  a  municipal  corporation -^hall  have 
ttie  piower  4nd  atithorfty>  team  thneio  time,  to  regulate  the  rates  of  fkre  ta 
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be  chaiig^ed  for  the  carria^  of  persons,  the  coiporation  has  no  power  to  pass 
a  resolution  providing  that  in  respect  to  the  carriages  which  may  be  em- 
ployed upon  a  railroad  therein  anthoftaed  to  be  constmcted,  that  pow^ 
shall  never  be  exercised,  but  that  the  grantees  of  snch  railroad  may  demand 
and  recelTe  from  passengeiB  a  certain  specified  sum. 

• 

On  the  29tli  of  December,  1852,  the  board  of  aldenneii  cf 
the  city  of  New  York  adopted  a  resolution,  whereby  it  was  de« 
dared  that  the  defendants,  and  those  who  might  for  the  time  be« 
log,  be  associated  with  them,  designated  as  the  associates  of  the 
Broadway  railroad,  should,  upon  certain  conditions  and  stipula- 
tions therein  specified,  have  the  authority  and  consent  of  the 
common  council  to  lay  a  double  track  for  a  railway  in  Broadway, 
&>c.  The  resolution  was  adopted  by  the  board  of  assistant  alder- 
men on  the  80  th  of  December.  The  associated  named  in  the  resolu- 
tion, on  the  same  day,  filed  with  the  clerk  of  the  common  council 
their  written  acceptance  of  the  resolution,  and  an  agreement 
on  their  part  to  conform  to  its  proyisions.  The  mayor  of  the 
city  did  not  concur  in  the  resolution.  The  plaintiffs  brought 
their  action  against  the  persons  named  in  the  resolution,  to  re* 
strain  them  firom  entering  into  or  upon  Broadway  for  the  pur* 
pose  of  laying  or  establishing  a  railroad  therein,  and  from 
digging  up,  or  subverting  the  soil,  or  doing  any  other  act  in  said 
street  tending  to  encumber  the  same,  or  obstruct  the  firee  and 
common  use  thereof  as  the  same  had  been  enjoyed.  It  was  stated 
in  the  complaint  that  the  plaintiffs  were  severally  owners  of 
certain  lots  of  land  and  premises  upon  Broadway ;  and  they  sev- 
erally claimed  that  they  were  the  owners  of  the  land  in  front  of 
their  lots  to  the  center  of  the  street,  subject  only  to  the  public 
easement,  or  right  of  way  over  the  same«  It  was  further  stated 
that  the  plaintiffs  were  all  residents  and  corporators  of  the  dty, 
and  had  been  assessed  and  had  paid  taxes  upon  their  said  prop- 
erty to  a  large  amount  It  was  further  stated  that  the  defend- 
ants, under  color  of  the  authority  contained  in  the  resolatioa  dT 
the  30th  of  December,  1852,  threatened  and  gave  out  that  tliey 
would  enter  into  and  upon  Broadway  with  their  workmen  and 
servantSi  and  take  up  the  pavements,  and  dig  up  and  subvert  the 
wolf  and  would  lay  down  and  establish  a  railroad  in  said  stioet, 
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and  nm  cars  thereon,  for  their  own  private  interest  and  emolu- 
ment, to  the  great  injury  aj|4  damage  of  the  plaintiffs  and  other 
property  oTfners  upon  that  street ;  that  if  the  defendants  should 
be  permitted  to  take  up  the  pavement  in  Broadway  and  establish 
a  railroad  there^  the  property  of  the  plaintiffs  would  be  seriously 
and  irreparably  injured  and  damaged.  It  T^ras  charged  that  the 
resolution  and  the  acceptance  thereof  were  of  no  binding  force 
and  effect,  and  conferred  no  power  or  authority  whatever  upon 
the  defendants  to  take  up  the  pavement,  or  establish  a  railroad 
upon  Broadway.  The  conditions  and  stipulations  annexed  to 
the  resolution  granting  to  the  defendants  authority  to  construct 
their  railroad,  and  the  other  matters  stated  m  the  complaint,  are 
sufficiently  noticed  in  the  opinion  of  the  court.  The  action  was 
prosecuted  by  the  plaintiffs  on  their  own  behalf,  and  in  behalf  of 
all  other  tax  payers,  citizens  and  inhabitants  of  the  city,  and 
owners  of  'property  in  Broadway.  The  material  allegations  in 
the  complaint,  except  the  adoption  of  the  resolution,  were  contro* 
verted  by  the  defendants.  The  issues  were  brought  to  trial  at  a 
special  term,  held  in  the  city  of  New-York  in  October,  1858.  A 
great  number  of- witnesses  were  examined,  but  as  the  decision  of 
the  court  does  not  involve  an  examination  of  the  evidence  in 
the  case,  it  is  unnecessary  to  state  the  testimony. 

jDkn  Van  Bur  en  and  Henry  HUfen,  for  the  plaintiffs. 

Z>.  D.  Fields  for  the  defendants; 

Harris,  Ji  Whether  the  corporation  of  New-York  has  an 
estate  in  fee,  either  absolute  or  qualified,  in  the  streets  of  that 
city,  or  a  mere  right  of  way,  held  for  the  public  use,  is  quite  im- 
material,  for  the  purposes  of  this  action.  In  either  case,  it  must 
be  oomeded  the  corporation  has  the  right  of  control  over  the 
streets.  By  the  Dongan  charter,  it  was  invested  with  ^^fnll 
power,  license  and  authority  to  establish,  appoint,  order  and  di- 
rect the  establishing,  making,  laying  out,  ordering,  amending 
aad  repairing  of  all  streets,  lanes,  alleys,  highways,  Ae.  in  and 
HuoDghoiit  the  city,  necessary,  needful  and  conveniient  S>r  Ae 
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inhabitants  of  said  city,  and  for  all  travelers  and  passengerd 
there.''  This  power  has  never  h^gi  withdrawn,  or  essentially 
changed.  The  corporation  yet  has  the  exclusive  right  to  contrcA 
and  regulate  the  use  of  the  streets  in  the  city.  .  In  this  respect, 
it  is  endowed  with  legislative  sovereignty.  The  exercise  of  that 
sovereignty  has  no  limit,  so  long  as  it  is  within  the  objects  and 
trusts  for  which  the  power  is  conferred.  An  ordinance  regula- 
ting a  street  is  a  legislative  act,  entirely  beyond  the  control  of 
the  judicial  power  of  the  state.  But  the  resolution  in  question 
is  not  such  an  act.  Though  it  relates  to  a  street,  and  very  ma- 
terially affects  the  mode  in  which  that  street  is  to  be  used,  yet^ 
in  its  essential  features,  it  is  a  contract.  Privileges  exclusive 
in  their  nature,  and  designed  to  be  perpetual  in  their  duration, 
are  conferred.  Instead  of  regulating  the  use  of  the  street,  the 
use  itself,  to  the  eltent  specified  in  the  resolution,  is  granted  to 
the  associates  of  the  Broadway  railroad.  For  what  has  been 
deemed  an  adequate  consideration,  the  corporation  has  assumed 
to  surrender  a  portion  of  their  municipal  authority,  and  has,  in 
legal  eSetty  agreed  with  the  defendants  that,  so  far  as  they  may 
have  occasion  to  u&e  Broadway,  for  the  purpose  of  constructing 
and  operating  their  railroad,  the  right  to  regulate  and  control 
the  use  of  that  street  shall  not  be  exercised. 

That  the  powers  of  the  corporation  may  be  surrendered,  I  do 
not  deny ;  but  I  think  it  can  only  be  done  by  authority  of  the 
legislature.  Thus,  it  was  provided  by  the  charter  of  the  Hudson 
River  Railroad  Company,  that  its  railroad  might  be  located  on 
certain  streets  of  the  city  of  New- York,  "  provided  the  assent  of 
the  corporation  of  the  city  be  first  obtained."  {Sess.  Laws  1846| 
p.  274,  }  4.)  Authority  to  give  such  assent  is  implied  in  the  act 
itself;  and  the  corporation  having,  in  pursuance  of  such  author- 
it^)  given  its  assent  to  the  location  of  the  railroad,  and  the  rail- 
road company  having  located  their  road  accordingly,  the  assent 
became  irrevocable.  The  company  acquired  a  right  to  the  use 
of  the  streets  for  the  purposes  of  its  road,  and,  to  a  correspond- 
ing extent,  the  corporation  was  deprived  of  its  power  to  regulate 
and  control  the  use  of  the  street.  So  in  the  case  of  the  Harlem 
railroad,  (Sess.  Laws  1881,  jk  827,  i  11 ;)  that  corporation  wai 
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Mtthorued  by  the  legislature  to  construct  their  road  across  or 
upon  any  street  in  the  city«Di^.  New- York,  with  the  consent  and 
approbation  of  the  mayor,  &c.  of  the  city.  The  same  provision 
is  found  in  the  general  railroad  act.  {Sess.  Laws  1850,  p.  244, 
§  28,  sub.  5.)  It  is  tbus  that  the  city  corporation  may,  to  the 
extent  contemplated  by  the  legislature,  restrict  its  own  power  to 
control  and  regulate  streets.  {See  Drake  v.  The  Hudson  River 
Railroad  Company j  7  Barb,  508.)  But  for  the  authority  de- 
rived  firom  the  legislature,  I  am  unable  to  see  how  a  municipal 
corporation  can  grant  permission  to  construct  a  railroad  upon 
one  of  its  streets,  which^  operating  as  a  contract,  and  vesting 
rights  in  the  grantee  which  cannot  be  recalled,  must  limit  the 
power  of  such  corporation  to  manage  and  control  the  use  of  the 
streets,  I  think  it  cannot  be  done.  It  cannot  be  that  powers 
vested  in  the  corporation  as  an  important  public  trust  can  thus 
be  frittered  away,  or  parceled  out  to  individuals,  or  joint  Sttook 
associations,  and  secured  to  them  beyond  control.  It  was  asserted 
by  the  defendants'  counsel  upon  the  trial,  that  the  authority  to 
construct  a  raUroad,  conferred  upon  the  defendant^  by  this  reso- 
lution, may  at  any  time  be  recalled.  If  this  were  so — ^if  the 
resolution  could  be  regarded  as  a  mere  revocable  license — ^it 
would  relieve  the  case  from  a  fatal  difficulty  ;  for  I  am  not  pre- 
pared to  say  that,  in  the  exercise  of  the  discretionary  power 
with  which  the  corporation  is  endowed,  in  the  management  and 
regulation  of  streets,  it  may  not  authorize  an  individual  or 
association  to  lay  down  a  railroad  track  even  in  Broadway.  But 
this  resolution  goes  farther ;  it  authorizes  the  associates  to  con- 
struct the  road,  and  reserves  no  right  to  rescind  the  grant.  It 
licenses  their  cars  to  run  upon  the  road  for  ten  years  from  the 
time  it  shall  be  opened,  at  a  stipulated  fee  for  each  car ;  and 
provides  that  if  the  parties  fail  to  agree  upon  the  amount  to  be 
paid  for  licenses,  at  the  expiration  of  that  period  the  railroad, 
with  all  the  equipments  thereto  belon^g,  shall  be  surrendered 
to  the  corporation  at  a  fair  and  just  valuation.  Can  it  be  that 
a  contract  containing  such  provisions  may  be  rescinded  at  the 
pleasure  of  the  corporation  ?  The  very  contingency,  upon  the 
biq>penlng  of  which  alone  the  parties  seem  to  have  contemplated 
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a  tenzunation  of  the  contract,  famishes  the  strongest  evidence 
that  the  grant  was  intended  to  be  perpetual. 

I  agree  with  Mr.  Justice  Bosworth,  that  ^'  it  would  be  an 
anomaly  if^  after  the  grant  had  been  made  and  accepted,  and  the 
road  built  in  every  respect  in  conformity  with  the  terms  of  such 
a  grant  as  is  contained  in  the  resolution  in  question,  the  common 
council  may  rescind  the  grant  and  divest  the  rights  acquired 
under  it,  precisely  as  they  may  order  a  street  to  be  widened  or 
extended,  or  repeal  any  police  ordinance  or  regulation."  The 
same  view  is  expressed  by  Mr.  Justice  Strong  in  the  opim<m 
delivered  by  him  upon  the  motion  for  an  injunction  in  this  cause. 
After  referring  to  the  prominent  features  of  the  resolution,  that 
learned  judge  says :  ^  Surely  all  these  provisions  indicate  some- 
thing more  than  a  mere  revocable  license.  They  convey  a  valu- 
able right,  which,  upon  the  performance  of  the  primary  acts  re- 
quired from  the  defendants,  would  vest  in  them,  and  of  which 
they  could  not  be  deprived  by  a  repeal  of  the  resolutii<m.'' 

Mr.  Justice  Duer,  too,  in  a  very  able  opinion  recently  ddi?- 
ered  by  him  upon  the  decision  of  a  kindred  action,  says :  "  I  am 
yet  to  learn  that  a  contract,  valid  when  made,  can  be  rescinded  by 
dther  of  the  parties,  unless  the  power  of  rescinding  it  is  expressly 
reserved,  or  was  ^ven  by  some  constitutional  or  statutory  pro- 
vision in  force  when  the  contract  was  made.  The  licenses  con- 
templated by  the  resolution  must,  therefore,  be  regarded  as  per- 
petual and  irrevocable.  If  it  takes  effect  at  all,  the  right  of  way, 
now  vested  in  the  corporation,  so  far  as  it  is  necessary  fer  the 
purposes  of  the  defendants,  will  become  vested  in  them.  The 
exercise  of  the  legislative  powers  of  the  corporation,  in  respect 
to  that  street,  must  be  in  subordination  to  the  vested  rights  of 
the  defendants.  We  have  already  seen  that  a  corporation  can- 
not, without  the  consent  of  the  legislature,  thus  divest  itself  of 
its  own  powers.  The  resolution  itself  is,  therefore,  unauthorized 
and  void."(a) 

Again,  the  corporation  has  ^<  full  power  and  authority  to  make 
and  pass  such  by-laws  and  ordinances  as  it  shall  from  time  to 

(a)  The  Attorney  General  and  others  v.  The  Mayor  of  New-T<Mrk  and 
oiheiB,  (12  Leg.  Obs.  17,  28.) 
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time  deem  necessary  and  proper,  to  regulate  hackney  coaches  or 
carriages,  and  their  rates  of  fisure  or  carriage,  requiring  the  owners 
of  such  hackney  coaches  or  carriages  to  have  a  license  from  the 
mayor  of  the  city  for  the  time  being,  under  the  directions  of  the* 
common  council.  (2  R,  S.  146,  §  272.)  It  seems  to  have  been 
assumed  by  all  parties  that  the  cars,  which  by  the  terms  of  the 
resolution  the  defendants  were  authorized  to  run  upon  the  Broad- 
way railroad,  would  be  "  carriages"  within  the  meaning  of  the 
term  as  used  in  the  statute.  Accordingly,  it  is  stipulated  that 
the  associates  shall  pay,  for  ten  years  from  the  date  of  opening 
their  railroad,  the  annual  license  fee  fi)r  each  car  now  allowed 
by  law,  and  shall  have  a  license  accordingly..  {See  opinion  of 
Duer,  /,  above  cited;  also  Drake  v.  Hudson  River  Railroad 
Co.j  7  Barb.  508.)  Assuming  that  the  cars  to  be  employed  by 
the  defendants  in  operating  their  railroad  would  be  carriages, 
and  as  such  would  require  a  license  from  the  mayor  of  the  city, 
it  is  extremely  questionable  whether  the  corporation  had  the 
power  to  contract  beforehand,  as  they  have  assumed  to  do,  that 
for  ten  years  at  least  such  carriages  or  cars  should  be  licensed. 
The  license  is  to  be  given  by  the  mayor  of  the  city  for  the  time 
being.  The  execution  of  this  provision  in  the  resolution  would 
require  the  mayor  of  the  city,  whoever  he  might  be,  and  without 
any  reference  to  lus  own  judgment  or  discretion  in  the  case,  to 
issue  a  license  for  all  the  defendants'  cars.  In  stipulating  for 
this,  I  think  the  corporation  has  transcended  its  authority.  But, 
without  insisting  further  upon  this  pointy  I  think  the  more  &tal 
objection  upon  this  branch  of  the  case  is,  that  the  corporation 
has  undertaken  to  deprive  itself  of  the  power  conferred  upon  it 
by  the  legislature,  in  the  section  of  the  statute  above  cited,  "  to 
regulate  rates  of  fore  and  carriage.'* 

The  associates  of  the  Broadway  railroad  are,  by  a  provision 
in  their  contract  with  the  corporation,  authorized  to  demand  and 
receive  from  every  passenger  whom  they  may  carry  from  one 
point  to  another,  five  cents.  Although  the  legislature  has  de- 
clared that  the  corporation  shall  have  the  power  and  authority, 
from  time  to  time,  to  regulate  the  rates  of  fare  to  be  charged  for 
the  carriage  of  persons,  the  corporation  has  said,  by  this  resoluT 

YoL.XVn.  66 
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tion,  that  in  respect  to  the  carriages  which  may  be  employed  by* 
the  defendants  in  operating  their  raDroad,  that  power  shall  never 
be  exercised.  This  it  could  not  do.  The  members  of  the  comr 
men  council,  by  which  this  resolution  was  adopted,  were  not 
authorized  thus  to  invade  the  legislative  power  of  their  successors. 
This  objection,  in  a  practical  view  at  least,  derives  great  force 
firom  the  ezclusiveness  which  is  a  characteristic  feature  of  the 
grant.  Whether  it  was  intended  or  not,  it  is  obvious  that  if  the 
grant  takes  effect  at  idl,  it  must  operate  as  a  perpetual  monopoly. 
Its  privilege/Ei  are  perpetual,  or  if  not,  can  only  be  extinguished 
on  the  refusal  of  the  grantees  to  pay  such  license  fee  for  their 
oars  as  the  corporation  shall  exact,  and  then  only  upon  full  ia* 
demnity  on  the  part  of  the  corporation.  Practically,  at  leasts 
they  are  exclusive,  too.  No  one  will  seriously  eontend  that  the 
corporation  would  have  the  power  to  authorize  the  use  of  the  de- 
fendants' track  by  any  person  against  their  will.  And  although 
the  abstract  right  to  lay  another  track  might  exist,  yet,  in  £ftct, 
the  thing  would  be  impracticable ;  so  that  the  defendants,  if  they 
can  secure  the  benefit  of  their  grant,  have  secured  a  perpetual 
monopoly  of  the  privilege  of  carrying  passengers  by  railroad  in 
Broadway.  What  if  the  corporation,  for  a  consideration  deemed 
adequate — as,  for  the  sake-  of  the  comparison,  the  sweeping  and 
cleansing  of  the  street — ^had  granted  to  the  proprietors  of  a  sin- 
gle omnibus  line  the  privilege  of  running  their  carriages  forever 
in  Broadway,  with  the  right  to  charge  a  specified  sum  as  &re ; 
would  any  one  hesitate  to  say  that  the  corporation  had  trans- 
cended its  power  in  making  such  a  contract  ?  Suppose,  fortho', 
that  the  fiure  which  the  corporation  had  thus  authorized  the  om- 
nibus proprietors  to  exact  had  been  ten  center  for  each  passeng^, 
when  it  was  known  that  other  proprietors  were  willing  to  perfi>na 
the  same  service  for  bvs,  cents,  would  it  not  be  insisted  that,  be- 
sides going  beyond  its  authority,  the  corporation  had  been  guiltj 
of  a  wanton  breach  of  duty  ?  And  then,  if  the  feature  of  exchn- 
siveness*  were  added  to  the  grant,  so  that  the  favored  proprietera 
miglit  enjoy  a  perpetual  monopoly  of  the  carriage  of  passengera 
upon  Broadway  by  omnibus,  could  any  tribunal  fiul  to  declare 
the  grant  illegal  and  void?    The  impropriety  of  such  a  grant 
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'might  be  more  glaring,  but,  apon  principle,  I  cannot  see  tbat  it 
wonld  be  more  objectionable,  than  that  under  consideration.  An 
attempt  has  been  made  to  give  perpetuity  to  the  association  to 
be  formed  under  the  provisions  of  the  resolution,  by  declaring 
that,  in  case  any  associate  should  die,  or  do  any  act  whereby  his 
interest  in  the  association  should  vest  in  another,  the  association 
should  not  be  deemed  to  be  thereby  dissolved,  but  that  the  suc- 
cessor in  interest  should  stand  in  the  place  of  the  associate  to 
whose  interest  he  had  succeeded.  I  do  not  think  the  object  of 
the  parties  could  be  effected  in  this  way.  I  am  not  aware  of 
any  rule  of  law  which  would  bind  the  legal  representatives  of  an 
associate,  in  case  of  death,  or  the  assignee  in  case  of  insolvency, 
to  become  a  stockholder,  standing  in  the  place  of  the  associate  to 
whose  interest  he  had  succeeded.  In  such  a  case  I  suppose  he 
Would  have  the  legal  right,  as  in  any  other  unincorporated  as- 
sociation, to  have  the  business  closed  up  and  to  receive  his  share 
of  the  assets.  But  whether  this  is  so  or  not,  I  cannot  see  that 
this  provision  can  vitiate  the  grant  itself.  It  is  in  no  respect 
necessary  to  support  the  other  provisions  in  the  resolution. 
Though  inoperative,  as  I  think  it  would  be,  the  other  provisions 
in  the  resolution  might  verjr  well  stand  without  it,  if  otherwise 
unobjectionable.  Nor  do  I  think  the  resolution  a  violation  of 
the  provision  in  the  charter,  which  requires  that  coiltricts  for 
work  to  be  donfe  shall  be  made  by  the  appropriate  head  of  thd 
executive  department.  This  provision,  as  I  understand  it,  only 
relates  to  contracts  which  would  involve  a  liability  to  pay  for  the 
work  to  be  done.  An  agreement,  as  in  this  case,  to  sweep  and 
cleanse  a  street,  not  for  a  compensation  to  be  paid,  but  as  the 
condition  upon  which  the  privileges  specified  in  the  contract  are 
granted,  may,  as  it  seems  to  me,  veiry  well  be  made  by  the  com- 
mon council  itself  without  the  intervention  of  any  of  the  headd 
of  departments. 

Having  come  to  tiie  conclusion  that  the  resolution  in  question 
18  not  within  the  powers  conferred  upon  the  common  ccAmdl,  and 
10,  therefore,  void,  I  have  not  felt  myself  caUed  upon  to  exam- 
ine the  questiond  of  fact  presented  by  the  pleadings,  and  to  which 
tiie  evidence  presented  upon  the  trial  was  directed,  with  the  care 
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which  their  importance  would  otherwise  require.  As  to  the  eflfoet 
of  the  proposed  railway,  a  great  diversity  of  opinion  endently 
exists  among  the  citizens  of  I^'ew-York.  A  large  number  of 
witnesses,  among  whom  are  gentlemen  in  whose  judgment  on 
such  a  subject  I  should  have  great  confidence,  are  of  opinion 
that  it  would  be  a  great  public  benefit,  and  in  no  respect  injuii- 
ous  ;  while  quite  as  many  more,  upon  whose  opinions  I  should 
quite  as  willingly  rely,  think  the  proposed  railway  would  prove 
a  nuisance  not  to  be  endured.  Under  these  circumstances,  t 
should  not  feel  myself  justified  in  declaring  that  the  constmo- 
tion  of  the  road  would  create  what,  in  legal  effect,  would  amount 
to  a  public  nuisance ;  yet  I  may  be  permitted  to  add,  I  am  not 
without  strong  apprehension  that  it  would  prove  greatly  inju* 
rious  to  the  owners  of  property,  especially  in  the  lower  pcfr^ 
iions  of  the  street.  I  am  inclined  to  think  the  weight  of  the 
evidence  tends  to  this  conclusion. 

In  respect  to  the  circumstances  under  which  the  resolu- 
tion was  adopted,  I  do  not  think  the  evidence  would  war- 
rant the  conclusion  that  the  members  of  the  common  ooon- 
oil  who  voted  tor  the  resolution  were  governed  by  oonupt 
Inotives  or  acted  in  bad  &ith.  And  yet  the  pertinacity  with 
which  they  persisted  in  conferring  upon  these  defendants  priv- 
ileges so  extraordinary  in  their  character,  and  whi6h  are  sap- 
posed  at  least  to  be  of  so  very  great  value^  is  calculated,  it 
must  be  conceded,  to  excite  a  lively  suspicion.  Other  proposi- 
tions, apparently  more  favorable  both  to  the  corporation  and  die 
publifl  in  their  terms^  were  before  them.  That  they  sfaoold  r»> 
jeet  these  and  adopt  the  proposition  of  the  defendants,  can  ooly 
be  accounted  for— if  the  members  of  Uie  common  coonoil  wlio 
voted  for  the  resdution  are  to  be  acquitted  of  dishonesty— upon 
the  theoiry  assumed  by  th^e  counsel  for  the  defendants  upon  die 
arguments,  that  they  had  no  confidence  in  the  good  &itk  ol 
those  who  made  the  propositions,  inasmuch  as  iheiy  were  avow- 
edly  opposed  to  the  enterprise.  But,  whatever  may  have  beea 
Hjifi  motives  which  induced  the  members  of  the  common  conncfl 
to  support  the  resolatioD,  they  transooided  dieir  power,  aad^ 
thel!^&re,  eyen  though  it  may  have  been  miiataitieiial, 
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gvSty  of  a  breach  of  daty.  They  had  no  right  to  make  the 
granrt  contemplated  by  the  resolution,  and^  having  attempted  it) 
they  were  chargeable  with  a  violation  of  official  trust. 

The  only  other  question  which  I  deem  it  useful  to  notice  is^ 
whether  the  plaintiffs  are  entitled  to  the  remedy  for  which  they 
ask  ?  The  corporation  had  assumed  authority  to  grant  permission 
to  the  defendants  to  lay  in  Broadway  a  railroad  track.  By  virtue 
of  such  permission^  and  yet  without  legal  authority,  the  defend* 
ants  were  about  to  proceed  to  the  execution  of  their  purpose. 
The  iUegal  act  thus  about  to  be  committed  would,  if  consum- 
mated, result  in  special,  and  perhaps  irreparable  injury  to  the 
plaintiffS)  and  others,  who,  like  them,  are  owners  of  real  estate 
upon  Broadway.  Besides  their  interest  in  common  with  othei^ 
corporators  and  tax  payers,  they  had  the  other  special  and  more 
important  interest  to  be  aflFected  by  what  might  be  done  by  the 
defendants  under  their  pretended  license  from  the  corporatiom 
Upon  this  state  of  facts  I  cannot  doubt  that  the  plaintiffs  are 
entitled  to  an  injunction.  The  act  about  to  be  committed  by  the 
defendants  was  unlawful,  but  whether  it  would  amount  to  a  pu1> 
lie  BoiBanoe,  may,  as  the  evidence  in  the  case  stands,  be  ques- 
tionable* But  whether  a  public  nuisance  or  not,  it  would,  I  havd 
no  doubt,  prove  injurious  to  the  property  (^  the  plaintifiEs.  If 
80^  whatever  the  public  rights  may  be^  they  are  entitled  to  hav6 
nich  imlawfiil  act  restnuned. 

A  nuisance  may  be  both  public  and  private.  To  the  individ^ 
lial  who  has  sustained  actual  damage  as  the  result  of  the  wrong- 
ful actj  it  may  be  regarded  as  a  private  nuisanee,  even  where  thd 
party  ehargeable  with  such  wrongfdl  act  might  also  be  convicted 
of  a  paMic  nuisance.  (See  First  Baptist  Church  v.  Schenec- 
tady and  Troy  Railroad  Compdny^  5  Barb.  79,  and  cases 
there  cited.  See  also  Code^  sec.  219 ;  Christep/ter  v.  Tike 
Mayor  of  Neuh  York,  13  Barb.  567.)  In  the  latter  case  it  was 
held  that  where  an  act  is  clearly  illegal,  and  the  necessary  effect 
of  SQch  act  IB  to  injure  the  property  of  another,  the  court  is 
Irarcanted  in  restraining  the  illegal  act.  by  injunction.  The 
plaintiffs  present  such  a  case.  The  act  sought  to  be  restravoed, 
as  we  have  already  seen,  is  wholly  unauthorized,  and  clearly  illc 
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gal.  The  effect  of  the  act,  if  committed,  woald  be  injariodfl  to 
the  property  of  the  plaintiffs.  I  am,  therefore,  of  opinioii  that 
the  injanction  should  be  made  porpetoal. 

{New-Tork  Special  Term,  January  8,  1864.    Harris,  Jiutioe.] 


Woodburn  and  Wtles  t;^.  Chambeblin  and  others. 

In  an  action  against  several  defendants,  to  reoorer  the  posseesion  of  penoosl 
property,  where  a  taking  of  the  goods  by  one  of  the  defendants  is  ftallf 
proved,  it  is  not  a  gronnd  for  a  nonsuit  generally,  as  to  aU  the  defendants, 
that  no  Joint  taking  by  them  was  proved. 

If  nothing  appears,  either  in  the  pleadings  or  in  the  evidence,  to  charige  a  portioB 
of  the  defendants,  they  will  be  entitled  to  a  nonsuit,  and  the  plaintiff  may 
proceed  and  try  the  issu^i  between  himself  and  the  othet  defendants. 

In  such  an  action  the  court  has  the  power  to  adjudge  a  return  of  the  goods, 
in  fovor  of  such  of  the  defendants  as  shall  appear  to  be  entitled  to  a  reton, 
and  to  refhse  it  as  to  the  6thers. 

Although  the  Jury  find  the  exclusive  possession  of  the  goods  to  be  in  one  of 
the  defendants,  they  are  not  bound  to  render  a  general  verdict  in  fkvor  of 
all  the  defendants. 

Where,  in  an  action  to  recover  the  possesion  of  personal  property,  a  pottioB 
of  the  defendants  claim  the  entire  possession,  by  virtue  of  a  chattel  mort- 
gage, in  hostility  both  to  their  co-defendant,  the  sheriff  and  the  plsm- 
tifb,  and  the  proof  shows  that  the  sheriff  levied  upon  the  property,  and 
held  it,  in  subserviency  to  the  mortgage,  it  is  not  necessary  that  the  Jmy 
by  their  verdict  should  determine  the  value  of  the  property  admitted  by 
the  mortgagees  to  be  in  their  iKxssessioh.  A  general  assessment  of  the 
whole  value  is  all  that  is  necessary. 

Where  a  person  takes  a  mortgage  upon  personal  property,  to  secord  a  pra- 
existing  debt,  without  parting  with  any  new  consideration,  or  ralinqnisUog 
any  security,  or  incurring  any  liability,  upon  tlie  fkith  of  the  mortgage,  he 
he  will  not  be  considered  a  bona  Jide  mortgagee,  as  against  the  true  owner 
of  the  property. 

Motion  for  new  trial,  on  a  case.  The  action  was  tried  at 
the  circuit  held  in  the  comity  of  Monroe,  in  April,  1858,  before 
J^ohnson,  jnstice ;  verdict  for  the  plaintiffs,  judgment  suspen- 
ded, and  case  o^lered  to  be  heard  at  general  term. 

The  action  was  brought  to  recover  possession  of  penonal 
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property.  The  complaint  alleged  that  the  defendants  on,  &c. 
at,  &c.  became  possessed  0^  and  wrongfully  detained  from  the 
plaintiffs,  the  following  personal  property  of  the  value  of,  &c. 
namely,  (enumerating  the  articles  claimed,)  wherefore  the 
plaintiffs  demanded  judgment  against  the  defendants,  awardii^ 
the  possession  of  the  said  property  to  the  plaintiffs,  with  dam- 
ages, &e.  for  the  unlawful  detention.  The  defendant  Cham- 
berlin answered  separately,  and,  among  other  things,  denied 
''that  he  became  possessed  of  said  personal  property  jointly 
with  the  defendants  Peter  Hayden  and  Thomas  S.  Hayden,'* 
&c.  The  defendants  Haydens  in  a  separate  answer  denied  that 
they  became  possessed  of  all  the  goods  in  the  complaint  men- 
tioned ;  they  admitted  that  they  became  possessed  of  a  part 
thereofj  but  they  averred  that  they  had  not  any  knowledge  or 
information,  sufficient  to  form  a  belief,  of  what  particular  part 
or  portipn  of  said  goods  they  became  possessed  as  aforesaid. 
This  answer  then  denied  the  unlawful  deten|;ion  of  the  goods, 
or  that  they  were  of  the  value  alleged  in  the  complaint,  and 
prayed  a  return  of  the  goods.  On  the  trial  the  plaintiffs  gave 
evidence  tending  to  show  that  one  Daniel  Daily,  a  retail  mer- 
chant at  Qhtirchville,  Monroe  county,  on  the  18th  of  Octobj^r, 
1851,  purcivased  the  goods  in  question  of  the  plamtiffs,  who 
were  wholesale  merchants  in  the  city  of  New- York,  upon  credit, 
and  upon  taise  and  fraudulent  representations  in  relation  to  his 
pecuniary  circumstances;  that  the  goods  thus  obtained  were 
taken  by  Daily  to  his  store  in  Ghurchville,  where  the  defend- 
ant Chamberlin,  wh6  was  eiheriff  of  the  county  of  Monroe^ 
seized  and  levied  upon  them  and  took  them  into  his  possession 
by  virtue  of  several  executions  against  Daily.  That  the  de-. 
fendants  Peter  and  Thomas  S.  Hayden  having  a  chattel  mort- 
gage upon  the  goods,  execute^  by  Didly  after  they  were  taken 
by  him  to  Churchville  and  before  the  levy  by  the  sheriff,  de: 
manded  possession  of  them  of  the  sheri£E^  by  virtue  of  their 
chattel  mortgagage,  and  thei  i^heriff  refused  to  deliver  them. 
The  agent  for  the  Haydens  testified  that  he  made  this  demand, 
and  claimed  on  their  behalf  to  have  a  superior  lien  to  that  of 
tlie  sheriff.    That  the  sheriff  did  not  consent  to  recognise  th^ 
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clium  in  behalf  of  the  Haydens.    That  the  sheriff  then  had  ex- 
clasive  possession  of  the  goods.    That  subsequent  to  the  hrf 
by  the  sheriff  and  before  the  commencement  of  this  action,  the 
said  witness,  together  mth  the  attorney  for  the  jndgment  cred- 
itqps  and  the  sheriff,  went  np  to  Ghnrchyille,  and  the  witness  as 
agent  for  the  Haydens  churned  the  possession  of  the  goods 
from  the  sheriff,  and  the  attorney  for  the  creditors  also  asserted 
their  olaim  under  the  executions.    The  attorney  fiir  the  phiih 
tiffs  in  this  action  testified  that  on  the  26th  of  December,  18S1, 
the  evening  before  he  commenced  the  action,  he  made  an  appli- 
cation to  the  sheriff  to  know  how  he  levied,  who  replied  that 
he  had  levied  subject  to  the  mortgage  of  the  Haydens.    Eri- 
deuce  was  also  given,  on  the  cross-examination  of  some  of  the 
defendants'  witnesses,  tending  to  show,  that  after  the  sale  of 
the  goods  in  question  to  Daily  by  th«  plaintiflb,  they  B&at  an 
agent  to  Churchville  to  see  Daily  about  his  indebtedness  to 
them,  and  upon  inquiry  of  Daily  and  examination  at  the  store, 
expressed  himself  satisfied ;  and  after  bdng  there  from  half  an 
hour  to  an  hour,  left  fw  New-York.    It  was  on  the  6th  day  of  No- 
vember that  he  was  at  Daily's  store.    After  the  plaintiA  had 
rested,  the  defendants  moved  for  a  nonsuit,  upon  grounds  whidi 
were  stated  in  the  case  as  follows :  '^  1.  That  the  action  being 
fcRinded  upon  a  joint  taking,  or  detention,  and  the  plaintiib 
having  failed  to  show  any  concert  of  addon  between  the  defend- 
ants in  reference  to  the  property  claimed,  or  any  joint  posses- 
sion or  detention  by  them,  they  have  failed  to  make  out  th«r 
cause  of  action.    2.  An  action  of  replevin,  being  a  proceeding 
in  rem,  judgment  for  a  return  of  the  goods  must  be  in  fiivor  of 
all  the  defendants,  and  therefore  a  several  judgment  could  not 
be  given  in  &,vor  of  any  one  of  them.    8.  Because  the  plain- 
tifii3,  having  disproved  the  possession  of  the  Haydens,  they  can- 
not now  return  to  their  admissicms  to  free  themselves  from 
costs ;  and  the  Haydens  should  have  judgment  i^ainst  the 
plaintiffs,  notwithstanding  the  very  imperfect  admissions  in 
their  answer.    4.  It  having  been  made  to  appear  that  Ae  plain- 
tiffs, after  having  been  warned  of  the  possible  insolvency  of 
Daily,  sent  an  agent  with  all  powers  to  act  in  the  matter,  and 
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tliftt  agent  having  gone  to  the  store  of  Daily  tfOTeral  weeks 
ifter  the  sale,  and  there  on  dae  inquiry  affirmed  the  sale,  the 
plaintiffs'  right  of  recaption  was  at  an  end,  or  Tirtnally  aban- 
doned.'* The  motion  for  a  nonsuit  was  denied,  and  the  defend- 
ants excepted.  The  counsel  for  the  defendants  Haydens  then 
moved  for  leave  to  amend  their  answer,  by  strildng  out  that  part 
Aereof  claimed  by  the  plaintiffs  as  an  admission  of  possession 
of  a  portion  of  the  goods  mentioned  in  the  complfdnt,  so  as  to 
make  the  answer  conform  to  the  &Gts  proved  by  the  plaintiffs, 
on  such  terms  as  should  be  just ;  which  motion  was  denied, 
and  an  exception  taken. 

The  defendants  then  requested  the  court  to  charge  the  jury 
as  follows :  1.  That  if  the  jury  found  exclusive  possession  in 
the  sheriff  the  defendants  must  have  a  verdict.  2.  That  there 
was  no  proof  by  which  the  jury  could  assess  the  value  of  the 
goods  admitted  in  the  answer  to  be  in  the  Haydens.  The  value 
as  against  them  could  only  be  a  nominal  sum — at  six  cents. 
8.  That  if  the  jury  should  believe  the  evidence  in  reference  to  the 
execution  of  the  chattel  mortgage,  by  Daity  to  the  Haydens,  the 
latter  were  entitled  to  be  protected  as  bona  fide  purchasers,  and 
were  entitled  to  the  possession  of  the  goods  covered  by  the  chat- 
tel mortgage  as  against  the  plaintiffs,  and  that  their  verdict 
should  be,  in  that  case,  in  fovor  of  the  Haydens.  4  That  if  the 
jury  should  believe  that  the  agent  of  the  plaintiffs,  on  due  in- 
quiry on  the  6th  of  November,  1851,  became  sa/tisfied  and  suffered 
th6  goods  to  remain  in  Daily's  possession,  the  pl|dntiffs  were  to  be 
regarded  as  having  affirmed  the  sale ;  in  which  case  there  should 
be  a  verdict  fot  the  defendants.  The  court  refosed  to  charge 
the  jury  as  requested,  but  on  the  contrary  decided  that  the 
Haydens  were  not  to  be  regarded  as  holding  in  the  character  of 
bona  fide  purchasers,  but  having  taken  security  for  a  precedent 
debt,  as  standing  in  the  same  position  as  other  creditors.  To 
which  charge  and  refusal  to  charge  as  requested  the  defendants 
excepted.    The  jury  rendered  a  verdict  in  &vor  of  the  plaintiffs. 

T.  HtuHngs^  for  the  defendants. 

J.  H.  Martindale,  for  the  plaintiffs. 
YoL.  XVn.  67 
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By  the  Courts  Welues>  J.  It  is  now  insisted,  on  the  part  of 
the  defendants!  that  the  circnit  court  erred  in  refusing  to  nonsuit 
the  plaintiffs,  upon  the  ground  that  no  joint  taking  by  the  defend- 
ants was  proved.  It  is  not  denied  that  the  taking  by  the  de- 
fendant Chamb^lin  was  fully  proved.  For  aught  that  appears, 
he  still  has  the  goods  in  his  possession  \  and  if  the  taking  was 
wrongful,  it  is  difficult  to  perceive  what  ground  of  complaint  he 
can  have,  on  account  of  the  other  defendants  being  joined  with 
him  in  the  action,  assuming  that  there  was  no  evidence  of  such 
interference  by  them  as  to  render  them  wrongdoers*  If  nothing 
appeared,  either  in  the  pleadings  or  evijdence,  to  charge  them, 
they  might  be  entitle  ta  a  nonsuit ;  and  in  that  case  it  would 
be  perfectly  regular  for.  the  plaintiff  to  go  on  against  Chamber- 
lin  and  try  the  issues  between  him  and  the  plaintiffs.  The 
nonsuit,  however,  was  not  asked  for  as  to  the  Haydens,  but  the 
judge  was  requested  to  nonsuit  the  plaintiffs  generally,  as  to 
all  the  defendants.  This  was  asking  too  much,  and  the  nonsuit 
was  properly  refused,  on  that  ground.  In  respect  to  the  diffi- 
culty suggested  upon  the  argument,  of  ordering  a  return  of  the 
goods  to  the  defendants  in  case  the  plaintiff  should  &il  alto- 
gether, none  such  exists,  as  the  court  undoubtedly  has  the  power 
to  adjudge  a  return  in  favor  of  such  of  the  defendants  as  should 
appear  to  be  entitled  to  a  return,  and  to  rojuse  it  as  to  such  of 
them  as  were  not. 

The  defendants,  the  HaydenS)  by  their  answer,  admit  then^ 
selves  in  possession  of  a  portion  of  the  goods  in  question,  and 
pray  a  retuim  of  the  goods,  generally,  to  themselves.  There  is 
evidence  tending  to  ^how  that  the  defendant  Chamberlui  levied 
upon  and  held  the  goods  subject  ^  the  chattel  mortgage  of  his 
co-defendants,  the  Haydens,  who  claimed  posE^ession  by  virtue 
of  that  mortgage ;  and  I  think  the  judge  at  the  circuit  decided 
correctly  in  refiising  to  allow  them  to  amend  their  answer  by 
striking  out  the  admission.  Besides,  it  was  a  question  of  dis- 
cretion with  him,  which,  if  not  greatly  abused,  is  not  to  be  inter- 
fered with. 

The  defendants'  counsel  also  contends  that  the  judge  erred  in 
refusing  to  charge  the  jury  that  if  they  found  the  ezclnsive 
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po8868flion  of  the  goods  to  be  in  the  sheriff,  Chamberlin,  ia  gen^ 
end  verdict  shonld  be  rendered  in  favor  of  the  defendants. 
This  point  has  been  ahready  substantially  considered  and  dis- 
posed of.  There  is  no  difficulty  in  sustaining  the  action  against 
one  of  the  defendants  and  acquitting  the  others.  But  the  re- 
quest Tras  inadmissible,  on  another  ground.  It  is  not  inconsist- 
ent with  the  idea  of  a  joint  taking.  The  request  related  to  an 
exclusive  possession  in  Chamberlin,  at  the  commencement  of 
the  action.  The  original  taking  might  have  been  joint,  and  the 
possession  at  the  commencement  of  the  action  might  be  exclu- 
sive in  the  sheriff ;  and  yet  the  Haydens  liable  to  be  sued  with 
Chamberlin  in  this  action. 

It  is  also  urged  that  the  judge  erred  in  refusing  to  charge  as 
requested  on  the  question  of  assessment  of  the  value  of  the 
property,  as  against  the  Haydens.  This  point  is  based  upon 
the  absence  of  evidence  of  the  value  of  the  goods  admitted  in 
the  answer  of  the  defendants  Haydens,  to  be  in  their  posses- 
sion. It  appears  by  the  testimony  of  the  witness  Weatherhead, 
that  the  goods  replevied  were  selected  by  him  from  the  goods  in 
the  store  of  Daily  at  ChurchviUe,  and  that  they  were  the  same 
which  were  sold  by  the  plaintiffs  to  Daily  on  the  18th  of  Oct- 
ober, 1851,  and  that  their  value  was  over  050.  That  the  pur- 
chase of  the  bill  of  goods  on  that  day,  and  which  is  claimed  to 
have  been  fraudulent,  amounted  to  $43480.  That  is  tike  amount 
daimed  in  the  complaint  to  be  the  value  of  the  goods  taken, 
which  is  denied  in  the  answeir  of  the  Haydens,  but  not  in  that  of 
Chamberlin.  The  defendant  Chamberlin  denies  in  his  answer  that 
the  defendants  Hniydens  had  any  possession  of  the  property  deliv- 
ered to  the  plaultiffs  by  virtue  of  the  proceedings  in  this  action, 
and  avers  that  the  same  were  in  his  exclusive  possession  innd 
under  his  control.  One  of  the  questions  which  appears  to  have 
been  litigated  at  iJie  trial,  was  i^hether  the  Haydens  had  any 
possession  whatever,  they  contending  that  they  had  none.  The 
evidence  however  shows  that  they  claimed  the  entire  possession 
by  virtue  of  iheir  chattel  mortgage,  in  hostility  both  to  the 
sheriff  and  the  plaintiffs,  and,  as  before  remarked,  there  was  ev* 
idence  to  show  that  the  sheriff  levied  upon  and  held  them  in 
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Holmes,  ezecntriz,  &c.  of  Sarah  Donihagh,  deeeaaed,  vs. 
Rankin. 

8Sh  ifls/  Interest  is  not  recoyerable  npon  an  nnliqnidated  demftod  for  board  and  lodf- 
ingi  nor  can  it  be  set  off,  where  there  was  no  price,  or  time  of  pajmenti 
stipulated  between  the  parties,  or  to  be  inferred  from  the  foots ;  and  there 
is  no  proof  of  any  nsage  on  the  subject. 

The  action  was  broaght  to  recover  the  amount  of  a  promLuKny 
note,  in  the  words  and  figures  following :  ^  Dollars  2,000.  Six 
years  after  date  I  promise  to  pay  Sarah  BanMn  two  thoosand 
dollars  with  interest  at  six  per  cent;  Wm.  Bankin.  Charlotte, 
March  1st,  1846."  The  complaint  described  the  testatrix  as 
"  Sarah  Donihugh,  (known  also  as  Sarah  Rankin.)"  The  de- 
fense was  a  set-off  against  the  testatrix.  The  action  was  referred 
by  an  order  of  the  court.  On  the  trial  before  the  referee,  the 
plaintiff  proved  the  execution  of  the  note  by  the  defendant, 
with  a  computation  of  the  interest,  which,  with  the  prindpal, 
amounted  to  $2,786.66,  and  rested.  The  defendant  then  proved 
that  the  note  in  question  was  given  for  money  lent  and  advanced 
to  him  by  the  testatrix,  at  the  date  of  the  note.  That  the  money 
so  advanced  constituted  all  the  means,  of  a  pecuniary  nature,  po9> 
sessed  by  the  testatrix.  That  soon  after  the  date  of  the  note 
she  commenced  housekeeping  in  the  city  of  Rochester,  and  o(»h 
tinned  so  to  keep  house  until  the  16th  of  June,  1847,  at  which 
time  she  became  an  inmate  of  the  family  of  the  defendant,  who 
was  her  son,  and  was  furnished  with  board,  lodging  and  washinj^ 
for  herself  and  a  minor  daughter,  then  eleven  years  of  age,  until 
the  death  of  the  testatrix,  which  occurred  on  the  10th  day  of 
June,  1851.  That  on  or  about  the  20th  April,  1847,  the  defend- 
ant paid  rent  of  the  house  in  Rochester  occupied  by  the  testa- 
trix, to  the  amount  of  sixty  doUars ;  and,  after  the  date  of  Ihe 
note,  made  other  payments,  and  advances  of  money  and  goods 
and  other  things,  for  and  on  account  of  the  testatrix ;  which,  to- 
gether with  the  price  of  said  boards  lodging  and  washing,  and 
the  expenses  of  the  last  sic^ess,  and  the  burial  of  the  testatrix; 
paid  by  the  defendant,  and  allowed  by  the  referee,  amounted  to 
the  sum  of  1^1,822.47.    That,  of  this  sum,  the  value  of  said 
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board,  lodging  and  waBhing  amounted  to  the  sum  of  $1,085. 
The  cotmBel  for  the  defendant  offered  to  proye  the  amount  of  in- 
terest that  had  accraed  on  the  price  or  value  of  said  board,  from 
the  time  it  was  furnished,  to  the  time  of  the  trial ;  to  which  evi- 
dence the  counsel  fbr  the  plaintiff  objected,  and  the  referee  sus- 
tained the  objection,  and  excluded  the  evidence,  and  the  defend- 
ant's counsel  excepted.  The  defendant's  counsel  then  offered  to 
prove  the  amount  of  interest  which  had  accrued  on  said  board 
from  the  time  of  the  death  of  the  testatrix  to  the  time  of  the 
trial ;  to  which  the  plaintiff's  counsel  objected,  and  the  referee 
sustained  the  objection,  and  excluded  the  evidence,  and  the  de- 
fendant's counsel  excepted.  The  defendant's  counsel  then  con- 
tended before  the  referee,  that  the  price  or  value  of  said  board, 
lodging,  &c.  should  be  applied  as  &8t  as  furnished,  upon  the 
note,  so  as  to  reduce  the  amount  thereof;  but  the  referee  de- 
cided that  the  defendant  was  not  entitled  to  interest  on  said 
board,  lodging,  &c.  to  any  amount,  or  for  any  time  whatever ; 
and  that  he  was  not  entitled  to  have  the  price  or  value  of  said 
board,  for  any  period  or  any  time,  applied  on  s&id  note,  and  re- 
fused to  make  such  application,  or  to  allow  such  interest  to  the 
defendant.  To  which  decision  of  the  referee  the  counsel  for  the 
defendant  excepted.  Whereupon  the  referee  made  up  his  report, 
by  which  he  allowed  the  plaintiff  the  fall  amount  of  the  note,  in- 
cluding interest  to  the  time  of  the  trial,  and  allowing  the  de^ 
fendant  only  the  price  or  value  of  said  board,  lodging,  d&c. 
without  any  interest  thereon,  or  making  any  application  thereof 
to  the  said  note,  until  the  date  of  the  report ;  to  which  the  de- 
fendant's counsel  excepted.  The  other  items  of  the  defendant's 
claim  were  allowed,  with  interest  from  the  time  they  accrued. 
The  amount  reported  by  the  referee,  as  due  from  the  defendant 
to  the  plaintiff,  was  $1,414.19;  upon  which  report  judgment 
was  entered  agaiost  the  defendant  at  special  term.  From  that 
judgment  the  defendant  appealed,  and  the  only  question  was, 
whether  the  defendant  should  have  been  allowed  interest  upon 
that  part  of  his  set-ol^  consisting  of  boarding,  washings  lodging, 
&c.  furnished  the  testatrix  and  her  daughter. 
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H<^me«  V,  Ruiklii. 

Parrar  4*  Chuma9er0j  for  the  appelkat. 

M.  Chapinj  for  the  respondent 

By  the  Courts  Welles,  J.  The  general  mk  has  been  nni- 
ftrmly  understood  to  be,  that  interest  is  not  recoverable  on  unli- 
quidated damages,  or  for  an  uncertain  demand.  (An^n.,  1  Johm. 
B.  815.  LoUard  y.  Cfravesj  3  Ccd.  B.  226,  per  fencer,  / 
284.  Newell  y.  Griewoldj  6  Mns.  B.  45.  Beid  y.  Benssdaer 
Glass  Fbciarjfy  3  CoweUj  898 ;  S.  On  Error,  5  id  587. 
Wood  y.  .BSikodt,  2  TTemf.  501.  StiU  v.  IfoU,  20  Id.  52. 
J^^^er^y  y.  Co2e,  1  Barb.  S.  C.  B.  285.  McKnighi  y.  Z)!!*' 
&p,  4  M  86.)  In  the  case  of  Beid  y.  TA6  Bensselaer  Gkm 
Factory f  (suproy)  which  was  elaborately  argued  by  counsel,  and 
yery  fully  discussed  and  considered  by  the  court,  it  was  bdd 
that  interest  was  not  recoverable  upon  a  claim  for  a  sakiy  in 
favor  of  the  plaintiff's  intestate  as  agent  of  the  defendants,  ou 
proof  that  such  salary  was  worth  $1,250  per  annum,  no  agrae- 
ment  having  been  made  as  to  the  amount  of  the  salary,  or  wh^ 
the  same  was  payable.  One  modification  of  the  rule  stated  is, 
that  where  a  debtor  is  in  de&ult  for  not  delivering  property  at 
a  time  specified,  in  pursuance  of  his  contract,  the  price  or  vahe 
whereof  is  not  agreed  upon,  but  has  to  be  ascertained  by  evi- 
dence, interest  is  recoverable  upon  the  value  thus  ascertained : 
as  where  rent  was  payable  annually  in  wheat,  fowls  and  services, 
the  value  of  which  was  unliquidated  by  the  contract,  it  was  held 
in  a  late  case  in  the  court  of  appeals  of  this  state,  that  intere^ 
was  recoverable  as  matter  of  law,  upon  the  value  of  the  prcq^erty 
agreed  to  be  delivered  and  the  services  agreed  to  be  performed 
as  established  by  the  evidence,  from  the  time  the  rent  feSl  dne. 
( Van  Benseelaer  v.  Jewett,  2  Comst.  185.)  The  same  wu  held 
in  Luek  v.  Druses  (4  Wend.  318,)  and  in  Van  Bmsmlaer 
y.  Jmea,  (2  Barb.  S.  C.  B.  648.)  The  daim  of  the  deftndaat 
in  this  ease  for  boardiug  the  testatrix  and  her  daughter  was  in 
every  sense  uncertain  and  unliquidated.  There  was  no  priee  or 
time  of  payment  stipulated  between  the  parties,  or  proof  of  an/ 
usage,  and  there  is  nothing  stoted  in  the  case  from  which  the 
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court  can  infer  any  agreement  or  understanding  as  to  the  price 
or  time  of  payment.  The  boarding  commenced  on  the  16th  of 
June,  1847,  and  continued  without  interruption,  and  without  any 
i^uest  of  payment,  or  any  thing  being  said  on  the  subject,  until 
the  death  of  the  testatrix,  on' the  10th  of  June,  1851. 

I  confess  I  find  it  impossible  upon  principle  to  distinguish  the 
case  from  that  of  Retdy.  The  Rensselaer  Glass  Factory^  above 
referred  to.  The  priniaples  setded  in  that  case  have  received 
the  sanction  of  the  late  court  of  errors,  and  have  never  been  since 
questioned  in  the  courts  of  this  State.  The  cases  of  Lush  v. 
Drusej  Van  Rensselaer  v.  Jbnes,  and  Van  Rensselaer  y.  Jew- 
ettj  before  cited,  proceed  upon  the  ground  of  an  express  agree- 
ment to  pay  or  deliver  by  a  specified  time,  and  although  the 
pecuniary  value  of  the  property  to  be  delivered  did  not  appear  in 
the  contract,  yet  that  could  be  determined  by  evidence,  and  when 
80  ascertained,  the  right  to  interest  thereon  would  follow.  There 
was  an  agreement  as  to  what  was  to  be  paid,  and  when,  and 
althou^  there  was  no  value  agreed  upon,  yet  the  value  was  ca- 
pable of  being  reduced  to  certainty  by  evidence.  The  duty  of 
the  party  in  such  case  was  to  pay  or  deliver  as  he  had  agreed. 
There  was  no  uncertainty  in  the  contract,  which  contemplated 
performance  by  the  parties,  according  to  its  provisions.  The 
party  whose  duty  it  was  to  pay  having  made  de&ult,  the  measure 
of  indemnity  to  the  other  party  was  the  payment  of  the  value  of 
the  property  withheld,  together  with  interest.  If  we  say  that 
in  this  case  the  law  will  imply  an  agreement  to  pay  what  the 
board  was  reasonably  worth,  what  shall  be  said  about  the  time  of 
payment  ?  Was  payment  to  be  made  weekly,  monthly,  quarterly, 
or  yearly  ?  In  the  absence  of  all  evidence  on  the  subject,  the 
referee  was  not  authoriied  to  intend  either.  Besides,  the  same 
argument  would  have  been  equally  applicable  in  fiivor  of  the 
claim  for  interest  on  the  wages  in  the  case  oiReid  v.  The  Glass 
factory.  I  think  it  ought  to  be  regarded  as  settled  upon  au- 
thority, that  in  a  case  like  the  present,  interest  is  not  recoverable. 

The  judgment  of  the  special  term  should  be  aflirmed. 

[Monroe  Oenbral  Xebm,  March  6, 1854.    Vre22es,  Jcknson  and  T.  R.  Strmg^ 
JostSeea] 

Vol-  XVIL  68 


458  OASES  IN  THE  SUPREME  OOUBT. 


H.  B.  Selden  vs.  Pringle. 

By  a  written  agreement  between  S.  and  L.,  dated  Angnst  28,  1844,  S.  sold  to 
L.  the  one  eqnal  undivided  half  of  a  certain  machine  for  making  lead  pipe 
by  hydrostatic  pressure,  together  with  the  steam  engine,  boiler,  &c. ;  and 
also  one  half  of  the  patent  to  be  obtained  for  the  said  machine.  For  which 
L.  agreed  to  pay  the  snm  of  $4000,  as  follows :  $1500  to  be  secured  by  a 
good  approved  indorsed  note,  payable  in  fifteen  months  with  interest,  and 
$2600  and  interest  in  bonds  and  mortgages.  The  agreement  was  npon 
these  conditions:  1.  That  in  case  the  application  then  about  to  be  made  (br 
a  patent  for  the  said  machine,  including  the  process  for  tinning  the  pipe, 
should  fail,  and  no  patent  should  be  obtained,  securing  to  L.  the  right  to 
use  the  machine  as  then  constructed ;  or  2.  That  if  a  suit  then  pending  in 
ftvor  of  T.  against  the  said  S.  and  others  should  be  finally  determined 
against  the  defendants  therein,  then  the  said  bargain  and  sale  should  be 
void.  L.  was  to  pay  the  expense  of  the  application,  and  the  patent  was  to 
bo  taken  out  in  his  name,  and  for  his  benefit,  but  no  time  was  specified  ia 
which  it  was  to  be  obtained.  Hddj  that  neither  of  the  conditions  were  con- 
ditions precedent  to  the  payment  of  a  note  for  $1600  given  by  L.  in  pursu- 
ance of  the  contract. 

And  it  appearing  that  a  patent  had  been  obtained,  on  the  application  of  L., 
dated  March  12, 1845,  which  was  granted  to  L.  as  the  assignee  of  8.  and 
others,  the  inventors,  and  gave  him  the  exclusive  right  of  making,  using 
and  vending,  &c.  a  certain  "  improvement  in  the  machinery  used  in  the 
manufkcture  of  lead  pipe  and  in  efi'ecting  the  tinning  thereof  internally,''  it 
^MjurtAer  held,  that  until  the  contrary  appeared  it  was  to  be  presumed 
that  this  was  the  patent  contemplated  by  the  contract ;  and  that  the  condi- 
tion was  therefore  to  be  deemed  fulfilled. 

Btld  also,  that  if  the  suit  brought  by  T.  had  been  determined,  that  was  an 
a£Brmative  fact,  which  the  defendant  Jn  a  suit  upon  the  $1500  note, was 
bound  to  show ;  and  that  in  the  absence  of  any  evidence  the  presumptioo 
was  that  it  had  not  been  determined,  or  that  the  determination  was  such  at 
not  to  be  o(  any  service  to  such  defendant. 

There  are  no  precise  technical  words  required  to  make  a  stipnlatian  prece- 
dent or  subsequent.  The  same  words  may  operate  as  either  the  <ne  or  the 
other,  according  to  the  nature  of  the  transaction,  and  as  evindng  the  inten- 
tion of  the  parties.  They  are  to  be  construed  either  precedent  or  aabae- 
quent  according  to  such  intention,  to  be  collected  flrom  the  instrameoi 

The  Ikct  that  a  plaintiff  has  not  l^e  actual  possession  of  the  note  sued  on  does 
not  afibct  ^  right  to  recover  upon  it.  It  is  sufilcient  if  he  has  the  right 
to  the  money  due  upon  it,  although  the  instrument  has  been  deposited  with 
a  third  person  in  pursuance  of  an  agreement  between  the  parties. 

This  action  was  commenced^by  the  plaintiff  as  indorsee  and 
holder,  against  the  defendant,  as  second  indorserof  a  proBUSSOKy 
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note,  dated  August  28, 1844,  made  by  Robert  W.  Lowber,  pay- 
able to  John  Lovber  or  order,  fifteen  months  after  date,  with  in- 
terest, at  the  Bank  of  Genesee,  for  fifteen  hundred  dollars,  in- 
dorsed by  John  Lowber  and  the  defendant.  The  defendant's 
answer  was  a  g^eral  denial  of  all  the  allegations  of  the 
complaint. 

Upon  the  trial,  at  the  Monroe  circtdt,  in  July,  ld52,  held  by 
Afr.  Justice  Pratt,  before  the  court  without  a  jury,  the  following 
fiicts  appeared.  It  was  proved  that  the  promissory  note  in  ques- 
tion was  in  the  possession  of  Heman  J.  Bedfield,  a  witness,  who 
produced  it ;  also,  that  the  signatures  of  the  parties  to  it  were 
genuine ;  also,  that  the  said  Bedfield  received  and  still  held  the 
note,  under  the  provisions  of  a  contract  in  his  possession,  signed 
and  sealed  by  Samuel  L.  Selden  and  Robert  W.  Lowber ;  an^ 
that  at  the  time  he  received  it,  he  gave  a  receipt,  of  which  a  du- 
plicate was  indorsed  on  the  contract.  The  contract  being  pro- 
duced by  said  Bedfield,  the  same,  with  the  indorsement  thereon, 
was  read  in  evidence,  and  is  in  the  words  and  figures  following : 
'^  This  agreement,  made  this  23d  day  of  August,  1844,  between 
Samuel  L.  Selden  of  the  one  part,  and  Bobert  W.  Lowber  of  the 
other  part,  witnesseth :  That  the  said  Selden  hath  bargained 
and  sold,  and  does  hereby  bargain  and  sell  to  said  Lowber,  the 
one  equal  undivided  half  of  a  certain  machine  for  malting  lead 
pipe  by  hydrostatic  pressure^  together  with  tiie  one  half  of  the 
steam  ei^ine  boiler,  and  all  other  apparatus  connected  with  the 
said  machine  or  with  the  business  of  manufacturing  pipe  there- 
with. Also  one  half  of  the  patent  to  be  obtained  for  the  said 
machine,  and  for  tinning  the  pipe  manufactured  thereby. 
That  the  said  Lowber  has  agreed^  and  does  hereby  agree,  to  pay 
for  the  property  above  mentioned  the  sum  of  four  thousand  dol- 
lars and  interest  from  the  date  hereof  in  manner  following,  to 
wit :  fifteen  hundred  doUars  to  be  secured  by  a  good  approved 
indorsed  note,  payable  in  fifteen  months  firom  this  date  with 
interest,  and  the  remaining  twenty-five  hundred  dollars  and  in* 
terest  to  be  paid  in  good  bonds  and  mortgages,  well  securedy 
that  shall  be  prior  incumbrances  to  all  others,  and  payable  in 
ksi  than  fiv6  years  finom  the  date  hereo£    Provided,  howeveri 
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ihafe  thif  agreement  ia  apon  the  oonditLonfl  following^  to  wit  i 
That  in  case  the  application  about  to  be  made  for  a  patent  for 
the  said  machine,  including  the  process  for  tinning  the  pipe^ 
shall  faU,  and  no  patent  shall  be  obtained  for  the  same,  securing 
to  said  Lowber  the  right  to  use  the  machine  as  now  construoted, 
or  if  the  suit  now  pending  in  the  circuit  court  of  the  United 
States  for  the  southern  district  of  New-York,  in  &yor  of  the 
Messrs.  Tatham  against  the  said  Selden  andothers,  shall  finally  be 
determined  against  the  defendants  therein,  then  the  aforesaid 
bargain  and  sale  shall  be  null  and  Toid.  The  securities  for  the 
purchase  money  of  four  thousand  dollars  aforesaid  to  be  deposit- 
ed in  the  hands  of  Heman  J.  fi.edfield,  Esquire,  of  Batavia, 
subject  to  the  provisions  of  this  agreement,  and  to  be  deHrered 
by  him  to  the  said  Selden  whenever  by  the  terms  of  this  instru- 
ment he  shall  become  entitled  to  the  same,  or  to  be  returned  to 
the  said  Lowber  in  case  the  said  contract  of  sale  as  herein  set 
fcNTth  shall  ultimately  Ml.  And  the  said  Lowber  further  agrees 
to  assume  and  pay  all  liabilities  now  existing  against  the  pipe 
manu&eturing  establishment  in  New-York,  at  221  Westnertreet; 
which  have  been  Incurred  since  the  first  day  of  March  last,  in- 
eluding  all  responsibilities  which  have  been  in  any  way  incurred 
or  assumed  for  the  purpose  of  carrying  on  the  business  <^  manr 
ufaoturing  pipe  with  the  aforesaid  machine  since  the  time  last 
mentioned,  in  the  same  manner  and  to  the  same  extent  as  if  the 
business  had  since  that  time  been  carried  on  fiur  his  own  individ- 
ual benefit  and  on  his  separate  account,  he  the  said  Lowber  also 
to  be  entitled  to  all  the  avails  of  his  business  during  the  time; 
The  said  Iiowber  alao  to  have  the  privilege  of  continuing  the 
business  of  manufiicturing  pipe  with  the  said  machine,  at  his 
OWA  diseretion,  and  at  his  own  risk,  cost  and  expense,  and  fiir 
Us  own  exclusive  benefit^  until  the  afcMresaid  suit  shall  be  finally 
decided.  Itevided,  however,  that  if  thct  said  suit  shall  be  finally 
derided  against  the  defendants  therein,  within  six  months  firom 
ike  date  htteof  by  the  court  of  last  resort^  then  the  busiBeis  is 
to  be  deemed  to  have  been  conducted  up  to  that  time  upon  tlid 
joint  aeeeunt  and  tot  the  joint  benefit  oE  said  Lowber  and  Sel« 
ditti  aad  they  are  to  share  equally  in  the  profits  or  lossee  of  Iks 
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concern ;  it  being  understood  that  in  case  the  said  suit  is  not 
finally  decided  as  aforesaid  within  the  said  six  months,  then  all 
necessary  repairs  or  additions  to  the  machinery  or  apparatus  of 
the  pipe  manu&cturing  establishment,  which  shall  be  made  be- 
fi>re  the  ultimate  decision  of  the  suit  shall  be  at  the  sole  expense 
of  the  said  Lowber.    The  said  Lowber  agrees  to  pay  the  ex- 
penses of  procuring  the  aforesaid  patent  for  the  said  machine ; 
and  also  all  costs  and  expenses  incurred  or  to  be  incurred  in 
and  about  the  defense  of  the  aforesaid  suit  brought  by  the  Messrs. 
Tatfaam  against  the  said  Selden  and  others,  and  of  all  suits 
growing  out  of  the  same  or  connected  therewith,  including  all 
'necessary  and  proper  counsel  fees,  until  the  questions  involved 
m  said  suit  shall  be  finally  decided  by  the  court  of  last  resort, 
Except  that  it  is  understood  that  the  said  Selden  is  to  aid  and 
ikssist  in  conducting  sud  litigation  without  any  charge  for  coun-^ 
J^el  fees.    It  is  also  understood  that  said  Selden  is  to  control  as 
to  the  tQonner  of  conducting  the  suits,  and  is  to  use  all  due  dil-» 
igponoe  to  bring  the  same  to  a  conclusion.    It  is  further  under'* 
st€>od  that  the  said  Lowber,  in  consideration  of  the  provisions 
of  Hhis  contract,  has  agreed,  and  he  does  hereby  agree,  to  com* 
pxotfsi^e  and  settle  all  differences  and  misunderstandings  between 
himself  and  Freeman  Clark  of  Albion^  concerning  the  sale  by 
Said  Olark  to  him  of  one  half  of  the  said  machine,  &c.,  and  ha 
agreed^  to  pay,  without  resistance  or  recourse,  the  notes  given  by 
him  tc^  said  Clark  on  said  sale^  and  in  all  respects  to  hold  the 
purchase  so  made  by  him  from  said  Clark  as  valid;    Provided^ 
however^  that  in  case  the  suit  •above  mentioned  in  favor  of  the 
MessiB.  5Zktham  shall  be  ultimately  decided  against  the  defend- 
ants tber^ia,  or  in  case  the  patent  to  be  obtained  shall  not  ao- 
tboAe  th^    U0e  of  the  said  machine  in  making  pipe  aec<»d]ng  to 
the  ^P^^^^^c^^ohb  thereof  accompanying  the  application  for  a 
JMrteo^  tiie^     the  matter  between  the  said  Lowber  and  Freemaa 
Clark  ig  to  ^-     -^  and  remain  «l  it  would  have  been  if  thia  centraet 
^Su^^tt^X^Xy^^^v  ^DQftde.    In  witness  whereof  we  have  hereaaAo  set 
out  ^Uttdsa  %aid  Seab  the  day  and  year  first  above  written. 

Sam'l  L.  SfilaDElf.  [L.  8«} 

ROBBBT  W«  LpWBBB*  [i^  ».] 
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<<  It  IB  farther  agreed  as  a  part  of  the  above  contract  tbat 
the  patent  shall  be  taken  in  the  name  of  said  Lowber  alone,  and 
that  in  case  the  aforesaid  suit  shall  be  decided  in  &Yor  of  the 
said  Tathams,  the  said  Lowber  is  to  convej  the  one  half  of  the 
said  patent  to  said  Selden  nnincumbered,  and  with  the  title  tin- 
impaired  by  any  act  of  said  Lowber.  The  said  Lowber  is  to 
have  four  months  from  this  date,  to  deposit  the  bonds  and  mort- 
gages above  mentioned  in  the  hands  of  Mr.  Bedfield.  Dated 
August  2Sd,  1844. 

Sam'l  L.  Selden.    [l.  s.] 
Robert  W.  Iowber.  [l.  s.f 

''  Received,  Batavia,  September  2d9 1844,  a  note  of  $1500,' 
dated  August  2Sd,  1844,  made  and  signiBd  by  Robert  W.  Low- 
ber, and  payable  to  John  Lowber  at  fifteen  months  from  date 
with  interest,  at  the  Bank  of  Oenesee,  and  indorsed  by  John 
Lowber  and  B.  Pringle,  which  note  is  deposited  with  me  irith 
a  copy  of  this  contract,  to  be  held  according  to  the  conditions 
within  specified;  H.  J.  Redfield." 

It  was  also  proved  that  on  the  26th  day  of  November,  1845} 
Redfield  presented  the  note  at  the  Bank  of  Genesee  for  paj^ 
ment,  which  being  refused,  it  was  by  his  direction  protested 
and  notice  duly  given  to  the  indorsers :  and  the  note  was  then 
read  ia  evidence.  It  was  further  proved  by  Samuel  L.  Selden 
that  at  the  time  the  contract  was  made,  the  ptoperty  therein 
referred  to  belonged  to  the  plaintiff,  and  that  the  contract  iras, 
in  part,  for  the  plaintiff's  benefit;  and  that  after  it  had  been 
made  and  the  note  deposited  with  Redfield,  the  same  were 
assigned  by  the  said  Samuel  L.  Selden  to  the  plaintiff.  It  was 
further  proved  that  on  the  12th  of  March,  1845,  a  patent  was 
issued  to  said  Robert  W.  Lowber  as  assignee  of  Samuel  L. 
Selden,  Henry  M.  Ward  and  Elisha  Y.  Eneeland,  a  copy  of 
which  patent.and  of  the  description  and  specifications  annexed 
thereto  wais  annexed  to  the  bill  of  exceptions ;  which  are  refer- 
red to,  so  &r  as  deemed  material,  in  the  opinion  of  the  court 
It  was  also  proved  that  Lowber  still  held  the  said  patent)  aad 
that  after  it  was  issued,  and  befi)re  the  commencement  of  th^ 
action,  he  had  sold  the  machine;    That  he  used  the  machine  ia 
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the  manvfiictare  of  lead  pipe  from  the  date  of  the  contract  to 
Febmary,  1847,  when  he  sold  it.  It  was  also  proved  by  Rob- 
ert W.  Lowber,  called  as  a  witness  by  the  defendant,  that  about 
the  14th  or  15th  of  Angnst,  1844,  prior  to  the  making  of  the 
contract  above  mentioned,  the  witness  (Robert  W.  Lowber)  and 
Samuel  L.  Selden  were  together  at  Washington  and  left  the 
application  for  a  patent  with  Mr.  Oreenough  of  that  place,  who 
was  employed  by  them  to  procure  it.  That  some  time  in  No- 
vember following,  a  new  application  (for  the  patent  given  in 
evidence)  was  prepared  by  Mr.  Greenough,  and  forwarded  from 
Washington  to  Mr.  Lowber  at  New-York,  who  forwarded  it  from 
there  to  Samuel  L.  Selden  at  Rochester,  to  be  signed  and  the 
affidavit  sworn  to  by  said  Selden  and  Henry  M.  Ward  and 
Elisha  Y.  Ejieeland,  and  with  a  request  that  when  execu- 
ted, said  Selden  would  forward  it  to  Mr.  Ghreenough  at  Wash- 
ington; which  request  was  complied  with  by  said  Selden. 
That  said  Lowber  received  the  patent  in  pursuance  of  this  ap- 
plication, on  the  12th  of  March,  1845,  and  continued  to  hold  it 
at  the  time  of  the  trial.  The  defendant  then  asked  the  witness 
Lpwber  if  he  accepted  the  patent  proved,  as  a  substitute  for  the 
one  contemplated  by  the  contract.  The  evidence  was  objected 
to.by  the  plaintiff  and  excluded  by  the  court,  and  thereupon  the 
defendant  excepted.  It  was  then  proved  that  the  said  Robert 
W.  Lowber,  previous  to  the  making  of  the  application  for  the 
patent  proved,  applied  to  Samuel  L.  Selden  to  rescind  the  con- 
tract ;  and  offered  to  transfer  to  him  the  machine,  including  the 
one  half  previously  sold  to  him  by  Freeman  Olark,  as  mentioned 
in  the  contract,  upon  his  paying  back  the  money  paid  by  Low- 
ber to  Clark  upon  such  purchase.  The  defendant  then,  for  the 
purpose  of  showing  that  the  patent  proved  was  not  taken  or 
accepted  by  said  Lowber  as  a  substitute  for  the  patent  contem- 
plated by  the  contract,  offered  to  prove  that  at  the  time  of  the 
application  to  Selden  to  rescind  the  contract,  Selden  represented 
to  Lowber  that  the  machine  for  making  lead  pipe  was  not  an 
infringement  of  the  Messrs.  Tatham,  and  that  the  patent  proved 
was  taken  in  consequence  of  such  representation.  This  evi- 
dence was  objected  to  by  the  plaintiff  and  ezoluded  by  the 
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coorii  and  thereupon  the  defeaduit  ezoepted.  The  defendant 
then  offered  to  show  that,  before  the  oommenoemeni  of  the 
action,  the  Messre.  Tatham  reeovered  a  judgment  for  damages 
in  a  court  of  competent  jurisdiction,  against  the  said  Robert 
W.  Lowber  and  his  vendees,  for  manu&cturing  lead  pipe  with 
the  said  machine,  upon  the  ground  that  it  was  an  infringement 
of  the  patent  of  the  Messrs.  Tatham  for  their  madiine  for 
making  lead  pipe.  This  evidence  was  objected  to  by  the  plain- 
tiff and  excluded  by  the  court,  and  thereupon  the  defendant 
excepted. 

The  defendant  by  his  counsel  then  insisted  that  the  plaintiff 
was  not  entitled  to  recover,  and  specified  the  following  grounds 
of  objection  to  a  recovery.  1.  That  the  note  had  never  been  de- 
livered to  the  plaintiff.  2.  That  the  plamtiff  had  never  shown 
any  such  title  to  the  note  as  would  entitle  him  to  maintain  an 
action  thereon.  8.  That  the  plaintiff  had  not  shown  that  any 
patent  securing  or  purporting  to  secure  to  said  Lowber  the  rig^ 
to  use  the  said  machine  as  contemplated  by  the  contract  had 
been  issued  or  obtained  by  or  for  him,  or  that  said  Lowber  had 
accepted  the  patent  proved,  as  a  substitute  for  the  one  eaUed  for 
by  the  contract.  4.  That  the  plaintiff  had  not  shown  any  deter- 
mination of  the  suit  mentioned  in-  the  contract,  in  forvor  of  the 
defendants  therein.  The  court  overruled  each  and  every  of  the 
said  objections,  and  the  defendant  thereupon  excepted  separately 
to  said  ruling  of  the  court  upon  Mch  ai^d  every  of  the  said  ob- 
jections. 

The  court  then  decided  generally  as  matter  of  law,  upon  the 

facts  herein  before  stated  and  referred  to,  that  the  plaintiff  wag 
entitled  to  recover,  uid  directed  judgment  io  be  entered  aooord- 
ingly  for  the  amount  due  upon  the  said  note;  and  judgment  wan 
thereupon  entered  for  the  som  of  $2828.88 ;  from  which  this  de- 
fendant appealed. 

/.  L.  Braun^  for  the  appeUaut 

H.  JR.  SddeHf  respondent^  in  person* 
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By  the  Court,  Welles,  J.  The  first  position  now  taken  by 
the  appellant  is,  that  the  respondent  did  not  establish  upon  the 
trial  any  title  to  the  note  upon  which  the  action  is  brought,  for 
the  reason  that  the  obtaining  a  patent  securing  the  right  to  use  the 
machine,  and  a  determination  of  the  suit  of  Tathams  v.  Selden 
and  others^  mentioned  in  the  contract,  were  conditions  precedent 
to  the  vesting  of  such  title,  and  that  neither  of  these  conditions 
was  shown  to  have  been  performed ;  but  that  on  the  contrary  it 
was  proved  as  a  matter  of  fact,  that  they  were  not  performed. 

By  the  contract,  Samuel  L.  Selden  sold  to  Robert  W.  Lowber 
the  one  equal  undivided  half  of  a  certain  machine  for  making 
lead  pipe  by  hydrostatic  pressure,  together  with  the  steam  en- 
gine, boiler,  and  all  other  apparatus  connected  with  the  said  ma- 
chine or  with  the  business  of  manufacturing  pipe  therewith ;  and 
also  one  half  of  the  patent  to  be  obtained  for  the  said  machine ; 
for  which  Lowber  agreed  to  pay  the  sum  of  $4000,  and  interest 
firom  the  date  of  the  contract,  in  manner  following,  to  wit :  $1500 
to  be  secured  by  a  good  approved  indorsed  note,  payable  in  fif- 
teen months,  with  interest  from  the  date  of  the  contract,  and  the 
remaining  $2500  and  interest  in  bonds  and  mortgages,  as  in  the 
contract  specified.  Then  the  conditions  upon  which  the  agree- 
ment is  made  to  depend  are  introduced ;  which  are,  1st,  that  in 
case  the  application  then  about  to  be  made  for  a  patent  for  the 
said  machine,  including  the  process  for  tinning  the  pipe,  should 
fiul,  and  no  patent  should  be  obtained  for  the  same,  securing  to 
said  Lowber  the  right  to  use  the  machine  as  then  constructed ; 
or  2d,  that  if  the  suit  then  pending  in  the  circuit  court  of  the  U.  S. 
for  the  southern  district  of  New-Tork  in  favor  of  the  Messrs. 
Tatham  against  the  said  Selden  and  others,  should  be  finally  de- 
termined against  the  defendants  therein :  if  either  of  these  events 
happen,  that  is,  if  the  application  for  the  patent  should  fiul,  &c. 
or  if  the  suit  mentioned  should  be  determined  against  the  de- 
fendants therein,  then  the  said  bargain  and  sale  should  be  void. 

Were  these  conditions  precedent  or  subsequent  to  the  pay- 
ment of  the  note?  ^'By  the  word  condition^  is  usually  under- 
stood some  quality  annexed  to  real  estoite,  by  virtue  of  which  it 
jnay  be  defeated,  enlarged  or  created,  v^n  an  uncertain  event ; 
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ftlso  qiuJities  armezed  to  personal  eontractB  and  agreements,! 
frequently  called  tandUwns^  and  these  most  be  interpreted  ae- 
cording  to  the  real  intention  of  the  parties."  {Bat.  Ahr^  Con- 
diticns.)  The  learning  in  the  books  relates  principally  to  the 
former  kmd.  C6n£tions  of  the  latter  class  rest  npon  the  same 
general  reasiming  with  those  of  the  f(»rmer.  '^  Conditions  pre- 
cedent are  such  as  must  be  punctually  performed  before  the 
estate  can  vest ;  bat  on  a  condition  subsequent  the  estate  is  im- 
mediately ezecnted ;  yet  the  ccmtmnance  of  the  estate  depende 
mpon  the  breach  or  performance  of  the  condition.  {Btic.  Abr. 
Conditions^  I.)  ^^  Where  an  estate  or  interest  passed  or  vested 
immediately  in  the  plaintiff,  and  was  to  be  defeated  by  a  ccmdi- 
tion  mibsequent  or  matter  er  post  facia,  whether  in  the  affirma- 
tire  or  n^ative,  or  to  be  performed  by  the  plaintiff  or  defendant 
or  by  any  other  person,  performance  of  that  matter  need  not  be 
arerred ;  as,  if  a  grant  of  an  annuity  should  be  till  the  plaintiff 
shonld  be  advanced  to  a  benefice,  he  need  not  say  that  he  is  not 
yet  advanced."  (1  Chit.  Plead.p.  310,  Phil  ed.  of  1825.  Id. 
Springf.  ed.  of  1844,  p.  821.)  There  are  no  precise  technical 
words  required  to  make  a  stipulation  precedent  or  subsequent 
The  same  words  may  operate  as  either  the  one  or  the  other,  ac- 
cording to  the  nature  of  the  transaction  and  as  evincing  the 
intention  of  the  parties.  They  are  to  be  construed  either  prece- 
dent or  subsequent,  according  to  such  intention,  to  be  collected 
from  the  instrument.  {Hothcm  v.  East  India  Co.,  IT.ItGSB 
to  645.    Porter  v.  Sheppard,  6  Id.  665  to  667.) 

In  view  of  the  foregoing  general  rules  we  will  examine  the 
ccmditions  of  the  contract  in  this  case.  And  first,  the  one  re- 
specting obtaining  the  patent.  In  this  connection  it  is  important 
to  bear  in  mind  the  language  of  the  contract  in  this  respect :  it 
is,  ^'  that  in  case  the  application  about  to  be  made  for  a  patent 
for  said  maehine,  inducfing  the  process  of  tinning  the  pipe,  shaD 
fiiil,  and  no  patent  shall  be  obtained  for  the  same  securing  te 
said  Lowber  the  right  to  use  the  machine  as  now  constructed,' 
Ac.  In  anottiw  place  it  is  provided  that  Lowber  diall  pay  the 
eaqpenses  of  procuring  the  patent,  and  in  the  supplement  at  the 
end  of  the  prmcipal  contract,  it  is  further  provided  that  the  laiid 
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patent  shall  be  taken  oat  in  the  name  of  Lowber  alone,  and  in 
ease  the  Tatham  suit  should  be  decided  against  said  Selden,  then 
he,  Lowber,  was  bound  to  conyey  <Mie  half  of  it  to  Selden.  Bj 
the  terms  of  the  contract,  $1500  of  the  purchase  money  of  the 
macluAe,  &c.  was  to  be  paid  in  fifteen  months.  !No  time  is  spe^ 
cified  in  which  the  patent  is  to  be  obtained^  We  haye  no  right 
to  assume  that  it  was  to  be  obtained  within  that  period.  The 
applicaticn  was  not  yet  then  made ;  it  was  about  to  be  made. 
L[>wber  was  to  pay  the  expense,  and  it  was  to  be  taken  out  in  his 
iiame  and  for  his  benefit.  He  was  to  be  the  principal  actor.  It 
would  depend  upon  him,  when  the  application  would  in  £Mt  be 
made,  if  made  at  all;  and  if  he  refused  or  neglected  to  pay  the 
expense,  it  would  neyer  be  obtained,  unless  Selden,  or  some  one 
else  who  was  under  no  obligation  to  do  so,  should  defiray  such 
expense.  If  the  application  should  be  nmde  without  unnecessary 
delay,  and  prosecuted  in  good  faith,  and  the  expenses  duly  paid, 
it  still  might  not  be  obtained  in  fifteen  months.  If  the  applica- 
tion should  not  be  made,  or  being  made  should  fiul,  through 
Lowber's  neglect,  it  would  be  absurd  to  say  it  would  work  a  for- 
feiture of  the  plaintiff's  claim  to  reeoyer  the  purchase  money  of 
the  machine. 

It  is  strictly  correct,  therefore,  to  say  that  this  fifteen  hundred 
dollars  was  to  be  paid  before  the  patent  was,  by  the  eontrad^ 
required  to  be  obtained ;  or,  which  amounts  to  the  same  thing  so 
fiur  as  this  question  is  concerned,  that  tkere  was  no  obligatioii 
resting  upon  Selden  to  procure  the  patent  to  be  obtained  ba* 
lore  or  by  the  time  when  the  fifteen  hundred  dollar  note  would 
mature.  Suppose  the  contract  had  required  the  payment  of  the 
fifteen  hundred  dollars  in  tea  days,  with  the  Same  conditions  in 
<Aher  respects  as  in  &ct  it  contains ;  in  that  case  it  would  be  next 
to  impossible  to  obtain  a  patent  on  an  application  thereafter  to 
be  made,  in  the  period  of  ten  days ;  and  yet  I  know  of  no  rule 
by  which  to  determine  whether  the  condition  was  precedent  or 
subsequent,  which  would  not  apply  equally  to  both  eases.  Ons 
of  the  rules  mentioned  by  Mr.  Ohitty  on  this  subject  is  in  Ae 
following  words:  <' Where  a  day  was -appointed  for  payment  by 
the  defendant,  of  money  or  part  of  it>  or  fiur  his  doing  any  efthsf 
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act,  and  snch  day  was  to  happen  before  the  thing  which  was  th^ 
consideration  of  the  defendant's  contract  was  to  be  performed,  an 
action  may  be  brought  for  the  money  or  for  not  doing  such  other 
act,  before  performance  by  the  plaintiff."  (1  Ch.  PI  813,  Phil, 
ed.  0/1825.)  In  Cunningham  y.  Marrell,  (10  Min.  it  203,) 
Kent,  Ch.  J.,  in  delivering  the  opinion  of  the  court,  says  :  ^'  It 
is  true  that  if,  by  the  terms  of  the  contract,  the  money  is  to  be 
paid  by  a  day  certain,  and  which  is  to  happen  before  the  per* 
formance  of  the  Service,  or  by  a  day  certain,  and  there  is  no  day 
certain  far  the  performance,  the  performance  is  not  a  odnditioa 
precedent ;  and  the  party  may  sue  for  the  money  without  avef- 
ring  or  showing  performance."  Thiij  is  unquestionably  good  law, 
and  seems  to  me  to  dispose  of  the  question  under  immediate 
consideration.  I  am  therefore  clearly  of  the  opinion  that  the  con- 
tract  in  relation  to  obtaining  the  patent,  cannot  be  regarded 
as  a  condition  precedent  to  Selden's  right  to  the  money  intended 
to  be  secured  by  the  note  in  question. 

In  the  second  place,  it  is  equally  clear  that  the  provision  of 
the  contract  respecting  the  determination  of  the  suit  of  Tathams 
against  Selden  and  others,  was  not  a  condition  precedent.  This 
seems  to  me  too  plain  to  admit  of  argument.  That  provision  is, 
that  if  the  suit  shall  finally  be  determined  against  the  defend- 
ants therein,  until  the  suit  is  determined,  the  condition  most 
clearly  cannot  attach.  Most  of  the  foregoing  reasoning,  upon 
the  other  condition,  applies  with  equal  foiice  to  this.  If  either  • 
of  these  oonditiond  had  in  fact  happened  before  the  note  became 
due,  no  action  could  be  maintained  upon  it  by  the  plaintiff  ot 
Samuel  L.  Selden,  and  the  proviedon  that  Redfield  should  hold  it 
with  the  other  securities  to  be  delivered  to  him,  was  doubtless 
to  prevent  their  being  transferred  to  a  bona  fide  purchaser  before 
maturity. 

The  fact  that  the  plaintiff  has  sot  the  actual  possession  of 
the  note,  does  not  affect  his  right  to  recover  upon  it.  It  is  suf- 
ficient if  he  has  the  right  to  the  money  due  upon  it.  {Smith  v. 
MeClure,  5  East,  476-    2  Sound.  47,  a.  note  (1).) 

Even  if  the  condition  first  mentioned  was  intended  by  the 
parties  to  be  precedent  to  the  payment  of  the  note,  the  plaintiff 
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is  still,  80  &r  as  that  is  concerned,  entitled  to  recover.  The  case 
shows  that  a  patent  has  been  obtained  on  the  application  of  Low- 
ber,  which  he  still  holds.  It  is  dated  March  12th,  1845,  and  is 
granted  to  him  as  the  assignee  of  Henry  M.  Ward,  Samuel  L. 
Selden  and  Elisha  Y.  Kneeland,  the  inventors,  and  grants  to  him 
the  exclusive  right  of  making,  using  and  vending,  &C:,  a  certain 
improvement,  a  description  whereof  is  contained  in  the  schedule 
annexed  to  the  patent  and  made  a  part  of  it,  which  by  reference 
to  the  schedule  appears  to  be  ^^  a  new  and  useful  improvement 
in  the  machinery  used  in  the  manufacture  of  lead  pipe,  and  in 
effecting  the  tinning  thereof  internally,"  &c.  The  schedule  then 
proceeds  with  a  long  and  minute  description  and  specification  of 
the  said  improvement,  which,  for  the  purpose  of  the  questions 
involved  in  the  case,  it  is  not  necessary  to  examine.  It  is  suffi- 
cient to  remark  that  until  the  contrary  appears,  it  is  to  be  pre- 
sumed that  this  was  the  patent  contemplated  by  the  contract. 
Certainly  nothing  does  appear  to  the  contrary,  and  that  condition 
«is  therefore  to  be  deemed  as  being  fulfilled.  With  respect  to 
the  other  condition,  (ancf  the  same  may  be  said  with  regard  to 
both,)  it  was  not  a  condition  upon  which  the  contract  should  take 
effect,  but  it  was  one,  upon  the  happening  of  which,  the  contract 
of  sale  should  fail.  Unless,  therefore,  the  contract  of  sale  has 
fiuled)  by  reason  of  the  determination  of  the  Tatham  suit  adversely 
to  the  defendants  therein,  the  contract  is,  of  necessity,  in  force^ 
so  &r  as  this  condition  ii  concerned ;  for  it  does  not  appear  that 
the  suit  has  been  determined  in  any  way.  If  it  has  been,  it  is 
an  affirmative  fieict  which  the  defendant  was  bound  to  show;  In 
the  absence  of  evidence,  the  presumption  is  that  it  has  not  been 
determined,  or  that  the  determination  was  such  as  not  to  be  of 
any  service  to  the  defendant  in  the  present  action.  So  fiur  firom 
the  contract  of  sale  having  failed,  the  bill  of  sale  shows  that  Low- 
ber  has  received  the  full  benefit  of  it,  and  has  sold  the  machine. 

It  only  remains  to  consider,  briefly,  the  offers  of  evidence 
which  were  overruled  at  the  circuit. 

1.  The  defendant  asked  Lowber,  while  on  the  stand  as  a  wit-> 
nesS)  if  he  accepted  the  patent  proved,  as  a  substitute  fi>r  the 
one  contemplated  by  the  contract.    This  was  objected  to^  and 
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excluded  by  the  court.  If  I  am  correct  in  the  conclasion  to 
which  I  have  arrived,  that  the  provision  in  rehition  to  the  pateol 
vras  not  a  conditimi  precedent  to  the  payment  of  the  purchase 
money,  it  was  immaterial  for  what  reason  Lowber  accepted  the 
patent  which  was  issued,  or  whether  he  received  it  as  a  substitute 
for  the  one  contemplated  by  the  contract.  Besides,  the  question 
assumed  that  the  patent  issued  was  not  such  as  was  contem- 
plated. Such  assumption  was  unauthorixed  by  any  evideuoe 
which  had  been  given.  Enough  has  appeared  to  raise  the 
presumption  that  it  was  such  as  the  contract  contemplated, 
at  least  enough  to  estop  Lowber  from  disputing  it.  The  only 
question  in  relation  to  the  patent  issued,  which  in  this  respect 
could  be  material,  was  whether  it  was,  in  point  of  fiict,  such  as 
the  contract  contemplated.  That  question  could  not  be  affected 
by  showing  how  or  why  he  received  it.  And  if  it  could  be  thus 
affected,  the  offer  was  not  broad  enough.  It  did  not  propose  to 
establish  any  material  fact  An  answer  to  the  question  must 
necessarily  have  been  in  the  afiirmative  or  negative.  If  the  for- 
mer, it  could  not  help  the  defendant.  If  the  latter,  it  woold  have 
proved  nothing,  as  it  would  not  show  why  he  received  the  patent 

2.  Lowber's  offer  to  rescind  was  merely  idle.  It  was  previous 
to  the  application  for  the  patent  proved,  and  required  S.  L.  Sel- 
den not  only  to  purchase  back  what  he  had  sold,  but  also  to  pur- 
chase the  other  half  of  the  machine,  which  it  does  not  appear  he 
had  ever  owned,  and  to  pay  Lowber  what  the  latter  had  paid 
Freeman  Clark  for  it  There  is  not  the  shadow  of  a  reason  toshow 
that-  Selden  was  under  any  obligation  to  accept  such  offer,  or  to 
rescind^the  contract  in  any  way. 

8.  The  offer  to  prove  the  representation  of  Samuel  L.  Selden, 
that  the  machine  for  making  lead  pipe  was  not  an  infringement 
upon  the  patent  of  the  Taihams,  and  that  the  patent  proved  was 
taken  in  consequence  of  such  representation,  was  properly  over- 
ruled on  the  plaintiff's  objection.  Admitting  thai  such  repre- 
sentation was  made  before  the  assignment  of  the  contract  to  the 
plaintiff,  and  at  a  time  when  the  plaintiff  could  be  affected,  if  at 
all,  by  any  representations  of  S.  L.  Selden,  tiioee  offered  to  be 
proved,  and  the  oonsequent  action  of  Lowber  thereon,  instead  oC 
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diowing  that  the  patent  was  not  received  as  a  substitnte  for  an- 
oflier,  iroald,  if  proved,  have  tended  to  establish  that  fact,  and 
thus  have  strengthened  the  plaintiff's  case.  The  defendant  haa 
no  right  to  complain  that  the  evidonce  was  not  received.  It 
came  entirely  short  of  an  offer  to  prove  a  fraud. 

4.  The  defendant's  offer  to  prove  the  recovery  of  a  judgment 
in  &vor  of  the  Tathams  against  Lowber  and  his  vendees,  was 
also  properly  overruled.  It  was  not  a  suit  between  the  parties  to 
this  action,  nor  in  which  either  Samuel  L.  Selden  or  the  plaintiff 
was  aparty  or  privy.  On  no  principle  of  which  I  am  aware,  was  the 
evidence  admissible,  without  giving  the  party  sought  to  be  affect- 
ed by  it,  notice  of  the  pendency  of  the  suit,  in  time  to  defend  it,  or 
an  opportunity  to  furnish  the  necessary  evidence  for  that  purpose. 

In  my  opinion  the  judgment  at  the  circuit  should  be  affirmed. 
^  Judgment  affirmed.     . 

[Monroe  Gbnehal  Term,  March  6, 1854.  WdUt,  Joknton  and  T.  R-  Strong, 
Justices.] 


Collier  vs,  Coates. 


Where  a  person  has  paid  money  upon  a  parol  contract  for  the  purchase 
of  lands,  which  is  void  by  the  statute  of  frauds,  he  cannot  maintain  an  ac- 
tion to  recover  back  the  money  so  paid,  so  long  as  the  vendor  is  willing  to 
perform,  on  his  part 

This  was  an  appeal  from  a  judgment  of  the  Steuben  county 
court.  The  action  was  commenced  before  a  justice  of  the 
peace,  to  recover  back  the  sum  of  $65  which  had  been  paid  by 
the  plaintiff  upon  a  parol  contract  for  the  sale  of  a  farm  by  the 
defendant  to  the  plaintiff.  Thie  complaint  was  for  money  lent, 
and  money  paid.  The  defendant  denied  the  allegations  in  the 
complaint,  and  stated  that  if  he  had  received  any  money  from 
the  plaintiff  it  was  upon  the  condition  that  the  defendant  would 
enter  into  a  written  agreement  with  the  plamtiffi  at  a  future 
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day,  wUch  the  defendant  alleged  he  was^  iind  at  all  timeg  had 
been,  ready  to  do,  and  he  further  averred  that  he  had  suffered 
great  damage  and  expense  by  reason  of  the  plaintiff  not  per- 
forming his  agreement.  A  parol  agreement  between  the  par- 
ties, for  the  sale  of  the  defendant's  &nn  to  the  plaintiff,  was 
proved,  and  the  price  was  agreed  upon.  The  plaintiff  paid  to 
the  defendant  $65  upon  the  contract,  and  was  to  pay,  within  a 
week  or  ten  days,  enough  more  to  make  two  hundred  dollars ; 
and  then  a  written  contract  was  to  be  executed  by  the  parties. 
Subsequently  the  plaintiff  came  back  and  told  the  defendant  he 
could  not  make  out  the  $200,  and  therefore  pould  not  take 
the  farm,  and  l^e  sent  word  to  the  defendant,  by  his  son,  that 
he,  the  defendant,  might  have  the  $65  the  plaintiff  had  paid 
him  for  his  damages,  or  he  might  pay  back  some  part  of  it  if 
he  could  afford  to.  The  jury  found  a  verdict  in  &vor  of  the 
plaintiff  for  $65,  and  the  justice  rendered  judgment  for  that 
sum,  with  costs.  On  appeal  the  county  court  afibrmed  the 
judgment. 

jR.  B.  Van  Valkenburgh,  for  the  appellant. 

Campbell  4*  Rogers^  for  the  respondent. 

'y  By  the  Courts  Johnson,  J.  I  regard  the  rule  as  well  settled 
^in  this  country,  at  least,  that  where  a  person  has  paid  money 
upon  a  parol  contract  for  the  purchase  of  lands,  which  is  void 
by  the  statute  of  frauds,  he  cannot  maintain  an  action  to  re- 
cover back  the  money  so  paid,  so  long  as  the  other  party  to  whom 
the  money  has  been  paid  is  willing  to  perform  on  his  part. 

The  doctrine  has  been  twice  distinctly  declared  in  our  own 
court,  where  the  question  was  directly  before  it  {AK)ott  v. 
Draper,  4  Denio,  51.  Dwdle  v.  Camp,  12  Mm.  451.)  The 
same  question  has  been  decided  in  the  same  way  repeatedly  in 
several  of  the  courts  of  our  sister  states,  where  the  point  was 
directly  involved.  {Coughliny.Knawles^l  Met.51.  Thamp- 
son  V.  Gould,  20 Pick.  182, 142.  Duncan  v.  Baird,  SDa$ui, 
101.    Laney.Shackfm^d^bN.H.Rep.lSZ,    ShawY.SOuMW^ 
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«  Verm.  Rep.  75.    Richards  y.  Alien,  5  8hep.  298.    Sims  r. 
Hutchins,  S  S.  ^  M.  828,    Bmman  y.  Buck,  9  Id.  267. 
McOowenv.  West^  7  Mm.  iJep,  569,    Rhodeif  Admit  v.  iSfOT/?, 
7  il/oi-  JRep.  846.    Ikmgherty  v.   Chggin,   IJ.  J.  Marsh. 
374.    2  Jd  563.)    In  several  of  the  cases  above  cited,  the  fadts 
are  almost  identical  with  those  of  the  case  at  bar.    All  the 
cases  agree  that  if  the  party  receiving  the  money  refuses  to 
perform  the  agreement,  such  as  it  is,  on  his  part,  the  action  lies. 
I  doubt  whether  any  well  considered  case  can  be  found  in  the 
courts  of  this  country,  where  the  rule  above  laid  down  has  been 
denied  or  even  doubted.     Rice  v.  Peet  (16  John.  608)  is  cited 
as  holding  a  contrary  doctrine,  but  it  does  not    1?hat  casd 
turned  upon  the  insanity  of  the  plaintiff  at  the  time  of  making 
the  trade  and  turning  out  the  note,  which  &ct  the  conit  consid- 
ered as  established  by  the  verdict  of  the  jury.    The  court  do 
indeed  say  that  the  plaintiff  might  have  recovered  upon  the 
ground  that  the  contract  for  the  exchange  of  fiBurms,  on  which 
the  money  was  received,  being  by  parol,  was  void.     But  the  de- 
cision was  evidently  not  placed  upon  that  ground.    And  besides, 
although  the  defendant  in  that  case  alleged  in  his  plea  that  the 
plaintiff  had  &iled  in  perfonmng  his  agreement,  no  evidence 
seems  to  have  been  given  upon  the  sultij^t,  and  there  is  nothing 
in  the  case  to  show  who  was,  in  &ct,  in  &ult  in  not  carrying  out 
the   agreement  to  exchange  farms.    The  decision  upon  the 
point  presented  by  the  finding  of  the  jury  does  not  impugn 
the   principle  contended  for,  and  at  most  can  only  be  re- 
garded as  a  dictum  the  other  way.    But  it  is  contended  by 
the  learned  and  ingenious  counsel  for  the  plaintiff  that  neither 
Dawdle  v.    Camp,  nor  Abbott  v.   Draper,   are   authorities 
against  the  plaintiff's  right  to  recover,  because  in  each  of  those 
cases  the  plaintiff  was  in  possession  of  the  premises  purchased, 
and  might  have  enforced  a  specific  performance  of  the  agree- 
ment in  a  court  of  equity.    In  that  respect,  it  is  true,  the  two 
cases  above  cited  differ  from  the  case  here,  although  several  of 
the  other  cases  cited  do  not.    But  I  am  unable  to  perceive  how 
that  circumstance  affects  the  principle  upon  which  the  plaintiff 
daims  the  right  to  recover.    The  foundation  of  his  claim  iflf 
Vol.  XVII.  60 
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tbit  the  money  was  paid  without  consideration.  That  k,  that 
having  be6n^)aid  upon  a  promise  made  by  the  defendant  which 
the  law  would  not  compel  him  to  perform,  nor  mulct  him  in 
damages  for  refusing  to  perform,  and  which  was,  in  short,  void 
by  statute,  it  was  paid  without  any  consideration  whatever, 
which  the  law  notices  or  regards.  But  this  condition  of  the 
parties  is  not  in  the  least  altered  by  the  purchaser's  going  into 
possession,  so  &r  as  the  validity  and  force  of  the  agreement  is 
concerned.  It  is  still  void  by  the  statute  of  frauds,  notwith- 
standing the  possession.  Nothing  is  better  settled  than  this, 
that  part  performance  of  a  parol  contract  void  by  statute,  does 
not  take  it  out  of  the  statute,  or  give  it  any  validity  in  law  as  a 
contr^t. 

To  whatever  extent  either  or  both  of  the  parties  may  have 
gone  in  the  performance  of  such  a  contract,  it  still  remains  of  no 
legal  or  binding  force  in  law,  in  every  stage  up  to  its  full  and 
final  performance  and  execution  by  both.  If  it  is  conceded  that 
possession  by  the  plaintiff,  in  addition  to  the  payment,  would 
have  operated  to  defeat  the  recovery  of  the  money  paid,  the  whole 
ground  of  ^ntroversy  is  surrendered.  It  could  make  no  differ- 
ence as  regards  the  right  of  action,  so  far  as  the  question  of 
consideration  is  concerned,  whether  the  defendant  had  in  fiict  per- 
formed in  part  or  whether  he  was  willing  and  offered  to  perform* 
Besides,  when  the  other  party  is  willing  and  offers  to  perform, 
the  quest^n  as  to  whether  the  plaintiff  could  compel  him  to  do 
so  in  case  of  his  refusal,  does  not  arise.  It  is  clear  enough  that 
in  case  of  a  refusal  the  action  lies,  and  the  refusal  is  the  ground 
upon  which  the  action  for  the  recovery  is  based  Certainly  a 
willingness  or  an  offer  to  perform  must  be  regarded  as  placing 
the  defendant  in  as  fiivorable  a  situation,  as  part  performance,  aa 
regards  the  action  at  law. 

Courts  of  equity,  in  decreeing  the  specific  performance  of 
such  contracts,  do  not  proceed  upon  the  ground  that  the  contract 
has  an;^  force  or  validity  in  law,  but  only  that  it  is  binding  ia 
conscience,  and  its  performance  specifically  is  decreed,  expressly 
to  prevent  firaud,  and  for  the  very  reason  that  in  law  it  is  of  na 
$>rce.    What  courts  of  equity  might  do,,  or  refuse  to  do,  caa 
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.have  no  bearing  npon  the  legal  effect  of  such  a  contract.  The 
last  act  or  payment  by  either  party,  or  both,  short  of  fall  per- 
formance, is  as  much  without  consideration  in  law  as  the  first. 
If  the  rules  of  equity  are  to  be  permitted  to  affect  the  legal 
right  of  recovery,  the  defendant  may  safely  invoke  them  in  his 
behalf  in  the  present  case.  But  they  are  not ;  and  ih  determin- 
ing the  question  here,  in  the  action  at  law,  they  may  as  well  be 
laid  entirely  out  of  view.  It  is  by  no  means  an  universal  rule 
that  money  paid,  without  a  consideration  good  in  law,  may  be  re- 
covered back.  There  are  several  exceptions  to  it.  And  I  take 
this  to  be  one  which  is  well  established  by  numerous  adjudications. 
The  contract  here  upon  which  the  money  was  paid,  although 
it  was  so  far  void  that  the  law  would  lend  no  aid  in  enforcing  it, 
was  not  contrary  to  law.  It  was  neither  immoral  nor  illegal. 
It  was  one  which  the  parties  had  a  right  to  make  and  carry  out. 
There  was  no  fraud  or  mistake  of  facts.  The  money  was  volun- 
tarily paid  by  the  plaintiff,  upon  a  promise  made  by  the  defend- 
ant, which  the  former  knew  at  the  time  he  could  not  oblige  the 
latter «to  perform,  but  which  promise  nevertheless  he  agreed  to 
accept  as  a  sufficient  consideration  for  the  money  parted  with. 
The  money  was  not  received  by  the  defendant  as  a  loan,  but  as 
a  payment.  It  was  not  received  to  the  plaintiff's  use.  And  as 
long  as  the  defendant  is  willing  to  do  what  he  agreed  to  do,  in 
consideration  of  the  payment,  the  law  will  not  presume  any 
promise  to  repay  it,  but  will  leave  the  parties  to  stand  where 
they  voluntarily  placed  themselves  by  their  arrangement,  until 
the  defendant  refuses  to  carry  it  out.  Cades  of  great  hardship 
are  suggested  as  a  reason  for  the  adoption  of  the  rule  contended 
for  by  the  plaintiff's  counsel.  One  of  which  is-,  that  otherwise  the 
purchaser  under  such  a  contract  might  go  on  making  payments 
mitil  the  last ;  and  although  satisfied  his  bargain  is  not  an  advan- 
tageous one,  yet  bound  to  make  his  payments  or  lose  what  he  has 
paid,  while  the  oth^  party  all  this  time  is  at  perfect  liberty  to 
repudiate  the  arrangement,  and  may  do  so  at  the  last  moment,  to 
the  serious  injury  of  the  purchaser.  And  it  is  asked  if  it  is 
right  to  give  one  party  such  an  advantage  over  the  other?  It 
would  be  easy  to  suggest  cases  of  hardship  on  the  other  side,  if 
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the  right  to  recover  in  any  case  were  to  be  controlled  by  any  sncli 
ocmsiderations.  Take  the  case  at  bar,  for  an  example.  The 
evidence  shows  that  when  the  plaintiff  entered  into  the  arrange- 
ment with  the  defendant  and  made  the  payment,  the  latter  was 
engaged  in  putting  in  a  crop  of  wheat.  That  the  plaintiff  re- 
quested the  defendant  to  suspend  operations,  as  he  would  want 
to  put  the  land  to  some  other  use,  and  that  the  defendant  did 
suspend,  and  waited,  expecting  the  plaintiff  to  fulfill  his  engage- 
ment, until  it  was  too  late  to  put  in  his  crop ;  in  consequence  of 
which  he  was  injured  to  the  amount  of  over  $100. 

But  suppose  the  whole  purchase  price  had  been  paid,  and  the 
defendant,  in  the  confident  expectation  of  the  plaintiff's  accept* 
ance  of  the  title,  had  gone  and  purchased  another  farm  with  the 
money,  and  involved  himself  in  liabilities  which  would  be  utterly 
ruinous  should  the  other  party  be  allowed  to  repudiate  and  re- 
cover back  the  money.  It  may  be  asked^  would  it  be  right  to 
allow  him  to  do  so?  It  is  sufficiently  obvious,  however,  that 
neither  the  plaintiff's  right  to  recover  back  the  money,  nor  the 
defendant's  right  to  retain  it,  can  rest  in,  or  derive  any  aid  fromi 
such  considerations  as  these.  The  principle  which  governs  is 
move  fixed  and  stable.  It  is  clear  that,  by  the  rules  of  equity, 
the  plaintiff  oould  not  recover  until  he  had  first  made  the  defend- 
ant whole  for  the  damage  he  had  occasioned  by  the  breach  of 
his  engagement,  or  offered  to  do  so.  And  the  law  will  not,  I 
think,  aid  the  party  thus  in  the  wrong,  by  presuming  a  promise 
of  repayment,  in  his  favor,  until  the  other  party  shall  refuse  to 
go  on  and  carry  out  the  agreement  upon  which  the  money  was 
paid«  The  rule  which  I  suppose  to  be  established,  seems  to  me 
to  be  one  founded  in  reason  and  good  sense^  which  ought  to  be 
upheld.  And  I  regard  it  as  being  too  well  settled  upon  author* 
ity  to  be  departed  from^  except  upon  the  most  cogent  reasons, 
and  firom  the  clearest  convictions  of  its  unsoundness*  I  am  of 
opinion,  therefore,  that  the  judgment  of  the  county  court  and  that 
«f  the  justice  should  be  reversed* 

[MoNROK  Genkbal  Term,  March  6, 1854.    SOden,  T,  R.  Strang  and  Jakmm^ 
Justices.] 
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A  lease  was  dated  the  10th  day  of  April,  1848,  and  was  "  for  the  term  of  five 
years"  from  that  date  "  to  be  AiUy  completed  and  ended  by  the  Ist  day  of 
April,  1848."  The  tenant  agreed  to  pay  as  follows :  "  SI 80  for  each  and 
every  year,  966  to  be  paid  on  the  1st  of  April,  1844,  and  $66  to  be  paid  on 
the  Ist  day  of  October  of  the  same  year,  and  so  on,  paying  $66  at  the  expi- 
ration of  each  and  every  six  months  until  the  $650  shall  have  been  paid,  it 
being  the  amount  of  the  rent  for  the  five  years."  By  an  agreement  between 
the  parties  the  premises  were,  on  the  2d  day  of  April,  1846,  surrendered  to 
the  lessor.  Heldj  that  the  effect  of  the  lease  was  to  give  the  tenant  a  credit 
of  about  six  months  from  and  after  the  expiration  of  each  half-yearly  pe- 
riod out  of  which  the  rent  grew,  before  it  could  be  demanded  or  was  pay- 
able ;  and  that  at  the  time  of  the  surrender  the  last  half  of  the  third  year 
had  not  expired,  but  had  eight  days  longer  to  run. 

Beld  alsOf  that  the  rent  for  the  last  half  of  the  third  year  was  extinguished  by 
the  surrender  of  the  term. 

Where  a  term  is  surrendered  before  the  expiration  of  the  period  for  which 
rent  accrues,  the  rent  for  the  whole  of  such  period,  not  then  due,  is  extin- 
guished, and  can  neither  be  distrained  for  nor  collected  by  action. 

This  action  was  originally  commenced  before  a  justice  of  the 
peace,  and  was  certified  to  thb  court,  by  the  county  judge  of 
Monroe  county,  who  had  been  counsel  fi)r  one  of  the  parties. 
The  action  was  brought  to  recover  $65,  being  rent  which  be- 
came due  from  the  defendants  on  the  Ist  day  of  October,  1846^ 
upon  a  lease  from  one  Orrin  Sperry  to  them,  executed  on  the 
10th  day  of  April,  1843,  and  which  rent  had  been  assigned  to 
the  plaintiff,  by  Sperry.  The  defendants  answered,  denying 
the  allegations  in  the  complaint,  and  allegmg  that  by  an  agree- 
ment made  between  Sperry,  the  lessor^  and  the  defendant  Samuel 
Miller,  (Henry  Miller  being  merely  a  surety,)  on  the  2d  day  of 
April,  1846,  Miller  surrendered  the  term  to  Sperry ;  by  which 
the  defendants  insisted  the  rent  was  discharged.  The  lease  and 
agreement  Were  proved  and  read  in  evidence.  The  material 
provisions  of  the  lease  are  stated  in  the  opinion  of  the  ooort. 
By  the  agreement,  S.  Miller  *'  agrees  to  give  up"  to  Sperry  ^'  the 
remainder  of  the  term  of  a  lease  for  five  years"  of  the  premisas 
described  in  the  lease,  and  to  assign  to  Sperry  a  certain  land 
contract.  Sperry  was  to  have  possession  of  the  premiaea  covered 
by  the  lease,  and  of  the  lot  embraced  in  the  oontraety  imsiedh 
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ately,  with  the  exception  of  the  house  and  bam  and  yard,  and 
was  to  have  all  the  growing  crops.  In  consideration  of  which 
Sperry  agreed  to  pay  Samuel  Miller  $550  by  the  Ist  day  of 
May  then  next,  &c.  At  the  foot  of  this  contract  was  a  receipt 
for  the  $550,  signed  by  S.  Miller,  and  dated  May  2, 1845.  The 
justice  rendered  a  judgment  in  favor  of  the  plaintiff  for  $94.25 
besides  costs. 

J.  C.  Cochrane^  for  the  appellants. 

M.  S,  Newton^  for  the  respondent. 

By  the  Court,  Johnson,  J.  The  decision  of  the  court  of  ap- 
peals, in  the  former  suit  between  the  same  parties,  does  not  am- 
trol  or  affect  the  question  involved  in  this  action.  The  question 
there  was  whether  the  agreement  to  surrender  the  remainder  of 
the  term,  and  the  payment  of  the  sum  agreed  upon  by  the  land- 
lord, raised  the  presumption  that  the  rent  which  had  accnied 
prior  to  the  agreement  for  th^  surrender  had  been  paid.  The 
court  held  that  the  presumption  of  payment  did  not  arise  in  such 
a  case.  The  only  question  here  is,  whether  in  judgment  of  law 
the  surrender  did  not  extinguish  all  rent  which  had  not  accrued 
or  become  due  at  the  time  of  the  surrender.  The  action  was  to 
recover  the  half  year's  rent  which,  by  the  provisions  of  the  lease, 
would  &11  due  on  the  1st  of  October,  1846,  being  the  last  half 
of  the  preceding  year.  The  lease  is  dated  the  lOth  of  April, 
184^,  and  by  its  terms  is  "  for  the  term  of  five  years  from  the 
above  menti(med  date,  to  be  fully  completed  and  ended  by  the 
first  day  of  April,  1848."  The  tenant  agreed  on  his  part  to  pay 
as  follows :  «  $180  for  each  and  every  year,  $66  to  be  paid  on 
the  first  of  April,  1844,  and  $65  to  be  paid  on  the  first  day  of 
October  of  the  same  year,  and  so  on,  paying  sixty-five  doDart 
at  the  expiration  of  each  and  every  six  months  until  the  $650 
shall  have  been  paid,  it  being  the  amount  of  the  rent  for  the  fiv^ 
years."  The  effect  of  this  was  to  give  the  tenant  a  credit  of 
about  six  months  from  and  after  the  expiration  of  each  half 
yearly  period  out  of  which  the  rent  grew,  before  it  cotdd  be  de- 
n»nded  or  was  payable.    The  agreement  for  the  surrender  was 
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executed  and  the  surrender  effected  on  the  2d  of  April,  1846. 
One  question  presented  is  whether  the  last  half  of  the  third  year 
had  then  expired.  I  am  of  opinion  it  had  not,  but  had  eight 
days  longer  to  run.  On  the  part  of  the  plaintiff  it  is  contended 
that  each  year  for  the  whole  term  ended  on  the  1st  of  April. 
But  this  is  not  necessarily  so,  and  there  is  nothing  in  the  terms 
of  the  lease  to  show  that  it  was  so  intended  and  understood  by 
the  parties.  The  last  year  did,  it  is  true,  because  that  was  the 
end  of  the  term ;  but  it  does  not  necessarily  follow  from  this  that 
each  of  the  other  years  did.  The  term  commenced  on  the  10th 
of  April,  and  the  rent  was  a  yearly  rent,  payable  in  half  yearly  in- 
stallments. The  first  half  year  out  of  which  the  rent  grew  would 
expire  on  the  10th  of  October,  1843 ;  and  had  the  lease  been  sur- 
rendered and  canceled  on  the  2d  of  that  month,  it  seems  to  me 
it  could  scarcely  have  been  pretended  the  first  six  months  had 
expired.  Or,  suppose  it  had  been  on  the  2d  of  April,  1844, 
could  it  be  said  that  the  tenant  had  then  occupied  a  full  year  ? 
Clearly  not.  This  being  so,  the  rent  for  the  last  hdf  of  the 
third  year  was  extinguished  by  the  surrender  of  the  term.  It 
is  well  settled  by  numerous  adjudged  cases,  that  when  the  term 
is  surrendered  before  the  expiration  of  a  period  for  which  rent 
accrues,  the  rent  for  the  whole  of  such  period,  not  then  due,  is 
extinguished,  and  can  neither  be  distrained  for  nor  collected  by 
action.  (Bain  y.  Clarky  10  John.  422.  Shepard  y.  Merrill^ 
2  Mm.  Ch.  280.  Bac.  Abr.  tit.  Rent,  L.  Clurris  case,  10  Co. 
128.  Shep.  Touch.  800,  301.  Magaw  y.  Lambertj  8  jBarr, 
444.  Oreider^s  appeal^  5  Id.  422.  Hall  y.  Burgess,  5  Barn. 
^  Cress.  832.  Grimman  y.  Legge,  8  Id.  324.)  Upon  this  con- 
struction of  the  lease  it  is  unnecessary  to  examine  the  case  upon 
the  assumption  that  the  period,  out  of  which  the  six  months'  rent 
floaght  to  be  recoyered  grew,  had  expired  at  the  date  of  the  sur- 
render. I  am  of  opinion,  howeyer,  that  eyen  had  the  period 
then  expired,  inasmuch  as  the  rent  for  that  period  was  not  due 
and  payable  by  the  terms  and  conditions  of  the  lease  until  the 
first  of  October  thereafter,  the  surrender  would  haye  extinguish- 
ed it.  Because  the  surrender  not  only  destroys  the  relations  be- 
tween the  parties,  but  absolutely  destroys  the  covenants  in  the 
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lease  which  remain  unbroken,  and  absolye  all  parties  firom  their 
obligations  under  it,  upon  such  contracts.  It  does  not  operate 
to  extinguish  rent  then  due,  because  that  has  already  become  a 
personal  debt.  ( Opinion  of  Rtiggles^  Ch.  /.,  court  of  appetdg^ 
informer  co^e.) 

I  do  not,  however,  place  the  decision  upon  this  ground.    The 
judgment  of  the  court  below  must  therefore  be  reyersed. 

Judgment  reversed. 

CMoNROK   General  Term,  March  6,  1851    Sdden,  WdUs  and  Jokaua^, 
JoBtices.] 


Bradley  and  others,  commissioners  of  highways  of  the  towns 
of  Batavia  and  Stafford,  vs.  Blair. 

The  commissioners  of  highways  of  two  towns  cannot  unite  as  plaintifik  and 
bring  an  action  to  recover  a  penalty  or  forfeiture,  for  an  encroachment  npon 
a  highway  mnning  on  the  line  between  such  towns. 

This  action  originated  in  a  justice's  court  It  was  brought  by 
the  plaintiffs  as  commissioners  of  highways  of  the  towns  of  Ba- 
tavia and  Stafford,  against  Blair,  to  recover  sundry  penalties  for 
not  removing  an  encroachment  on  a  public  highway  called  the 
town  line  road  between  said  towns,  pursuant  to  an  order  made 
by  the  said  commissioners,  jointly,  of  which  a  copy  was  served 
and  a  written  notice  given  to  Blair.  The  defendant  demurred 
to  the  romplaint,  assigning  as  a  cause,  among  others,  that  the 
plaintiffs  had  no  legal  capacity  to  sue  jointly.  The  justice  over- 
ruled the  demurrer,  and  the  defendant  answered,  denying  the 
complaint.  After  hearing  evidence  the  justice  rendered  a  jud^ 
mentin&vor  of  the  plamtiffsfor  $80,  (being  fer  60  days  eneieadi- 
ment,)  togeth^  with  costs.  The  defen^bnt  appealed  to  the 
cmmty  court  of  the  counl^  of  (Genesee,  which  court  reversed  the 
judgmeotof  the  justice,  and  the  plaintiffs  appealed  to  this  ooort 
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Wakeman  Sf  Bryan,  for  the  appellants. 
H.  WUber,  for  the  respondent 

By  the  Cnurt,  Johnson,  J.  There  is  no  provision  in  the 
statute  which  authorizes  the  commissioners  of  highways  of  two 
towns  to  unite  as  plaintiffs  and  bring  an  action  to  recover  a  pen- 
alty or  forfeiture  for  an  encroachment  upon  a  highway.  The 
authority  of  such  officers  to  maintain  actions  is  given  by  statute, 
and  is  confined  to  those  of  the  town  where  the  offense  has  been 
committed.  (1  R.  S.  526,  §  131.)  And  the  penalties  or  for- 
feitures, when  recovered,  are  to  be  applied  by  them  in  improving 
the  road  and  bridges  in  such  town.  There  is  nothing  in  the 
evidence  before  the  justice  to  show  in  which  town  the  highway 
was  encroached  upon;  nor  whether  the  highway  was  on  the  line 
between  the  two  towns.  But  had  thos^  facts  appeared,  no  cause 
of  action  in  favor  of  the  plaintiffs  would  have  been  established, 
because  the  statute  gives  the  action  exclusively  to  the  commis- 
sioners of  the  town  in  which  the  offense  is  committed,  and  no 
others  have  any  right  to  the  recovery. 

Commissioners  of  adjoining  towns  are  authorized  to  act  together 
in  laying  ont  highways  on  the  lines  of  their  respective  towns, 
and  in  districting  such  as  are  already  laid  out.  But  when  a  highr 
way  is  laid  out  by  them  they  are  required  to  divide  it  into  dis- 
tricts, and  allot  an  equal  number  of  districts  to  each  town.  The 
districts  when  allotted  are  each  to  be  considered  as  belonging 
wholly  to  the  town  to  which  it  shall  be  allotted.  (1  jR.  S.  516, 
617,  secHofis  74  to  76  induaive.)  The  proof  wholly  failed  to 
establish  a  cause  of  action  in  &vor  of  either  set  of  commission- 
ers, much  less  in  &vor  of  botL 

The  judgment  of  the  county  court  must  therefore  be  affirmed. 

[MoRsoE  CfasNBRiL  Term,  Mtrch  6,  1854.    Sddm,   WdUs  and  Mnsgn^ 
Justtoaa.] 
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Stewart  vs.  W.  T.  Cutler  and  G.  M.  Cutleb. 

A  bond,  after  reciting  that  the  obligee  had  loaned  to  W.  T.  C,  one  of  the  ob- 
ligors, the  Bom  of  S1280,  and  that  in  case  there  should  be  any  of  said  mooey 
left,  at  the  time  of  her  death,  she  intended  to  giro  the  same  to  the  two 
children  of  W.  T.  C,  was  conditioned  tiiat  W.  T.  C.  should  pay  to  the  obligee 
the  interest  quarterly  during  her  life,  and  $100  of  the  principal  whenerer 
she  should  wish  to  go  a  jomney,  &c,  upon  ten  days*  notice  in  writing ;  and 
that  he  should  ftom  time  to  time  pay  to  her  snch  other  porties  of  the  prin^ 
dpal  as  the  obligee  should  need,  and  req:nire  to  be  paid  for  her  sui^xnt  and 
maintenance.  And  in  case  any  dispute  should  arise  between  the  partita  as 
to  the  amount  so  to  be  paid,  that  W.  T.  C.  would  pay  such  portion  or  por- 
tions of  the  principal  as  the  county  Judge  should  from  time  to  time  adljudgv 
and  determine  that  he  ought  to  pay  to  the  obligee  for  her  support,  dtc.  The 
parties  disagreed  as  to  what  amount  the  obligee  needed  for  her  support  and 
maintenance,  and  the  question  was  referred  to  the  county  judge  in  punn- 
anoe  of  thd  prorision  to  that  eifect  in  the  bond.  After  the  parties  had  ap- 
peared before  the  county  Judge,  and  the  matter  had  been  adjourned,  the 
obligee  requested  the  judge  to  decline  acting,  who,  at  her  request  and  by 
her  procurement,  did  decline  making  any  decision.  Odd,  that  the  proTisioB 
in  the  bond,  for  the  reference  of  the  question  to  the  county  judge,  was  Talid, 
and  capable  of  being  enforced.  And  that  the  obligee  having  preTented  • 
decision  by  the  coimty  judge,  or  procured  him  to  decline  making  any,  she 
was  not  entitled  to  recover  any  portion  of  the  principal,  in  an  action  upon 
the  bond. 

This  action  was  brought  to  recoyer  a  portion  of  the  amoimt 
secured  by  a  bond  dated  October  14, 1849,  executed  by  the  de- 
fendants to  the  plaintiff,  in  the  penalty  of  $2490,  with  a  condition 
as  follows : 

"  Whereas  the  said  Nancy  Stewart  has  loaned  to  the  said 
William  T.  Ouyler  the  sum  q{  twelye  hundred  and  thirty  dollars, 
being  nearly  all  she  is  worth,  and  which  is  her  principal  depend- 
ence for  a  comfortable  support  and  maintenance  daring  her  life- 
time ;  but  in  case  there  should  be  any  of  said  mimey  left  at  the 
time  of  her  death,  she  intends  to  give  the  same  to  her  two  graod- 
ehildren,  Nancy  B.  Ouyler  and  Catherine  N.  Cuyler,  who  are 
the  children  of  the  said  William  T.  Cuyler  and  of  Nanej  his 
late  wife,  (who  is  now  deceased,  and  who  was  the  dau^ite  of 
the  said  Nancy  Stewart,)  or  the  survivor  of  them  in  case  either 
of  them  should  be  dead  at  the  time  of  the  decease  of  the  said 
obligee  without  leaving  issue ;  and  in  case  either  or  both  of  the 
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eud  gruidchildren  should  die  before  the  time  of  the  decease  of 
the  said  obligee,  leaying  children,  then  to  the  cUld  or  childnm 
of  such  deceased  grandchild  the  same  share,  of  the  said  money 
80  remaining,  as  the  parent  of  such  child  or  children  iroold 
have  received,  had  she  been  living. 

Now  the  condition  of  this  obligation  is  such,  that  if  the  said 
William  T.  Guyler,  his  heirs,  executors  or  administrators,  shall 
pay  to  the  said  Nancy  Stewart,  quarterly,  or  once  in  every  three 
months,  during  the  time  of  her  natural  life,  the  lawful  interest 
on  the  said  sum  of  twelve  hundred  and  thirty  dollars,  commencing 
at  the  date  hereof^  or  on  so  much  of  the  principal  sum  as  here* 
after  from  time  to  time  remains  unpaid,  and  shall  pay  the  Bum 
of  one  hundred  dollars  of  the  said  principal  sum  at  any  time 
hereafter,  after  ten  days'  notice  in  writing  td  pay  the  same,  in 
case  the  said  Nancy  shall  wish  to  go  a  journey,  or  shall  require 
the  same  to  be  paid  for  such  purpose ;  and  diall  also,  at  any  and  at 
all  times  hereafter  pay  to  the  said  Nancy  such  other  portion  of  the 
said  principal  sum  hereby  received,  as  the  said  Nancy  may  need 
and  shall  require  to  be  paid  for  her  comfortable  support  and  main* 
tenance ;  aaid  in  case  any  dispute  shall  arise  between  the  parties 
as  to  the  amount  which  ought  to  be  paid  to  the  said  Nancy  for 
her  necessary  and  comfortable  support  and  maintenance,  if  the 
flaid  William  T.  Ouyler  shall  in  each  and  every  euoh  case  pay  to 
the  said  Nancy  all  such  portion  or  portions  of  the  said  princ^ksi 
as  the  county  judge  for  the  time  being  shall  from  time  to  time 
adjudge,  determine  or  decide  that  the  said  William  T.  Guyler 
ought  to  pay  to  the  said  Nancy  for  the  purpose  hst  aforesaid  $ 
and  if  at  the  time  of  the  decease  of  the  said  Nancy,  or  within 
three  months  thereafter,  the  said  William  Tw  Guyler  shall  pay 
to  the  executors  or  administoators  of  the  said  Na&q^  all  sueh 
remainmg  balance  of  the  said  sum  of  twelve  hundred  and  thirty 
dollars  with  the  interest  thereon  as  then  shall  remain  unpaid,  for 
the  purpose  of  paying  in  the  first  place  all  the  just  debts  and 
fiuieral  expenses  of  the  said  Nancy,  and  of  paying  <Mrsee«rtfigte 
be  paid  all  such  balance  of  the  said  sum  as  shall  then  remain,  te 
the  said  grandchildren  of  the  said  Nancy  herein  above  mentionejt 
if  then  living,  or  to  ti&e  child  or  children  of  suohof  thenas  shitt 
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then  be  dead,  leaving  children  as  herein  above  mentioned,  or  a8 
may  be  folly  and  particalarly  directed,  or  ordered  and  appointed, 
in  and  by  the  last  wUl  and  testament  of  the  said  Nancy :  and  in 
case  both  of  the  said  grandchildren  shall  die  before  the  said 
Nancy  Stewart,  without  leaving  children,  if  the  said  William  T. 
Cuyler  shall  then  pay  all  of  the  remaining  balance  of  the  said 
som  of  twelve  hundred  and  thirty  dollars,  with  the  interest  doe 
thereon,  to  the  executor  or  administrator  of  the  said  Nancy 
Stewart,  to  be  by  them  disposed  of  according  to  law,  or  as  the 
said  Nancy  shall,  in  and  by  her  last  will  and  testament,  in  such 
case,  order,  direct  or  appoint ;  then  this  obligation  to  be  void,  oth 
erwise  to  remain  in  foil  force  and  effect." 

The  complaint  set  forth  the  substance  of  the  bond,  and  alleged, 
among  other  things,  the  non-payment  of  the  interest  due  on 
the  money  secured  by  it.  Also  that  the  plaintiff  required  the 
sum  of  $200  of  the  principal,  for  her  comfortable  support  and 
maintenance,  and  made  application  to  the  defendant  William  T. 
Cuyler  for  the  same,  which  he  refused  to  pay ;  that  after  such 
refosal  she  made  application  to  the  county  judge  of  livingston 
county,  upon  a  written  notice  of  more  than  ten  days  to  the  de- 
fendant W.  T.  Cuyler  of  the  time  and  place  said  application  would 
be  made,  to  adjudge,  determine  and  decide  the  amount  which 
said  defendant  should  pay  for  the  purpose  aforesaid ;  and  that 
the  county  judge  declined  and  refosed  to  make  such  decision,  i^e. 

The  answer  of  the  defendants  denied  each  and  every  allegation 
of  the  complaint.  The  action  was  tried  at  the  Livingston  circuit 
in  October,  1852,  by  the  court,  without  a  jury.  After  the  bond 
had  been  read  in  evidence  the  counsel  for  the  plaintiff  gave  evi- 
dence tending  to  prove,  that  at  the  time  of  the  commencement 
of  this  action,  Scott  Lord  was.  and  for  several  years  prior  thereto 
had  been  county  judge  of  Livingston  county ;  that  pursuant  to 
the  provisions  of  the  said  bond,  the  said  county  jildge  had  been 
requested  to  adjudge,  determine  or  decide  the  dispute  which  had 
arisen  between  the  parties  to  said  bond,  as  to  the  amount  which 
ought  to  be  paid  by  the  said  defendant  to  the  said  plaintiff,  for 
her  necessary  and  comfortable  support  and  maintenance;  that  the 
said  county  judge  declined  to  make  any  decision  thereon,  and 
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read  to  the  justice  holding  the  circuit  the  reftisal  of  the  said 
connt J  judge,  in  the  following  words,  to  wit :  "I  decline  to  make 
any  adjudication,  determination  or  debision  upon  the  qtiestion  by 
the  within  bond  submitted  or  referred  or  to  be  submitted  or  re- 
ferred to  the  county  judge  of  the  county  of  livingston. 
Oct.  19, 1862.  Scott  Lord,  Liv.  Co.  Judge." 

That  prior  to  the  commencement  of  this  action  the  plaintiff 
demanded  of  the  defendants  that  they  should  pay  to  her  the  sum 
of  $100  for  her  support  and  maintenance,  and  rested.  The  de- 
fendants' counsel  then  offered  to  prove  that  the  plaintiff  had 
other  means  of  support  than  the  moneys  secured  by  the  bond  in 
question,  and  that  she  did  not  need  or  require  any  portion  of  the 
principal  sum  secured  by  the  said  bond  for  her  comfortable  sup- 
port and  maintenance :  which  offer  was  overruled  by  the  said 
justice.  To  this  decision  the  defendants  by  their  counsel  except^ 
ed.  The  counsel  for  the  defendants  then  gave  evidence  which 
tended  to  prove  that  the  parties  to  said  bond  had  submitted  to 
the  county  judge  the  dispute  which  had  arisen,  as  to  the  amount 
which  should  be  paid  to  the  plaintiff  for  her  comfortable  support 
and  maintenance ;  that  he  stated  his  opinion  on  a  question  of 
law,  which  would  govern  him  in  the  admission  of  testimony  and 
in  coming  to  a  decision  on  the  question  submitted,  in  which  opinion 
the  counsel  who  appeared  for  the  plaintiff  did  not  concur.  That 
the  matter  was  then,  at  the  request  of  the  parties,  adjourned  to 
a  future  dsiy ;  that  afterwards^  and  before  the  time  of  hearing 
arrived^  the  plaintiff  went  to  the  said  judge  and  requested  him  to 
decline  acting  in  the  premises ;  that  the  said  jtldge,  at  the  re- 
quest and  by  the  procurement  of  the  plaintiff,  defined  to  make 
toy  decision  or  determination  in  the  premises  ;  that  he,  the  said 
judge,  would  have  heard  the  allegations  of  the  parties,  and  made  a 
decision  on  the  question  of  fact  stibmitted,  if  the  parties  had  agreed 
upon  the  law,  and  he  had  not  been  requested  to  decline  and  refused 
to  do  so  by  the  plaintiff ;  and  rested.  To  this  evidence  of  the  de- 
fendtots  the  plaintiff's  counsel  objected  in  due  time,  dn  the  ground 
that  th^  answer  being  a  general  denial,  the  defendants  could  not 
prove  such  defense  or  fact  under  the  issue.  The  objection  was 
oyerruled  and  the  evidence  received.    The  counsel  for  the  de. 
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fendants  then  requested  the  said  justice  to  hold  and  decide  thai 
the  plaintiff  was  only  entitled  to  receive  the  interest  which  was 
dae  on  said  Ixmd,  at  the  time  of  the  commencement  of  this 
acticm,  because  it  was  provided  in  and  by  said  bond,  thai 
the  county  judge  for  the  time  being  should  adjudge,  deter- 
mine and  decide  as  to  the  amount,  which  the  defendants  should 
pay  the  plaintiff  for  her  comfortable  support  and  mainte- 
nance ;  that  the  said  county  judge  had  not  adjudged,  determined 
or  decided  what  amount  the  defendants  ought  to  pay ;  that  in- 
asmuch as  the  plaintiff,  by  her  own  act  and  procurement,  had  pre- 
vented the  county  judge  from  hearing  the  matter  in  dispute  and 
deciding  the  same,  and  induced  him  to  decline  so  to  do^  she  wu 
estopped  from  setting  up  that  fact  to  enable  her  to  recover  what 
she  might  have  needed  for  her  support  and  maintenance,  in  this 
action ;  that  the  right  of  the  parties  and  the  liability  of  the  de- 
fendants was  the  same  precisely  as  if  no  application  had  bean 
made  to  the  county  judge.  The  justice  refiised  so  to  decide,  and 
the  defendants,  by  their  counsel,  excepted  to  the  decision.  The 
counsel  for  the  defendants  also  requested  the  justice  to  hold  and 
decide  that  the  plaintiff  could  not  recover  any  thing  in  this  action 
on  account  of  support  and  maintenance,  because  she  had  not  iHt>ved 
bow  much  she  had  needed  and  required  for  her  support  and  main- 
tenance since  the  bond  was  given  up,  to  the  time  of  the  commence^ 
ment  of  this  suit  The  court  refused  so  to  hold  and  decide,  to  which 
decision  the  defendants  excepted.  The  justice  held  and  decided 
that  the  plaintiff  was  entitled  to  recover,  and  the  defendants  were 
liable  to  pay  on  said  bond,  such  sum  as  the  plaintiff  should  from 
time  to  time  and  at  any  time  demand  of  the  defendants.  To  which 
holding  and  decision  the  defendants  excq>ted.  That  inasmuch 
as  the  plaintiff  was  the  sole  judge  as  to  what  amount  she 
might  need,  and  should  require  for  her  comfortable  support 
and  maintenance,  there  could  be  no  dispute  about  it^  and  con- 
sequ^tly  there  was  nothing  to  be  submitted  to  the  county 
judge  for  his  decision^  To  which  holding  and  decision  the  de- 
fendants excepted  That  as  it  appeared  that  the  plaintifi;  before 
the  commencement  of  this  action,  had  demanded  of  the  defiond- 
uts  the  sum  of  $100,  to  be  applied  towards  her  support  and 
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iiiuikteiiaiice,  that  amooiit  was  therefore  dae,  besides  interest. 
To  which  holding  and  decision  the  defendants  excepted.  The 
said  justice  then  directed  judgment  to  be  entered  for  the  penalty 
of  the  bond,  with  costs,  and  assessed  the  damages  at  $145,  being 
the  interest  dne  on  the  said  bond  and  the  |^100  demanded,  which 
was  all  that  the  plaintiff  claimed  in  this  action.  From  this  judg- 
ment the  defendants  appealed. 

James  Wood^  Jr.^  finr  the  appellants. 

R.  P.  Wisner^  for  the  defendant. 

By  the  Courtj  Welles,  J.  The  judge  at  the  curcnit  de- 
cided correctly  in  oyermling  the  offer  of  the  defendants  to 
proye  that  the  plaintiff  had  other  means  of  support  than  the 
money  secured  by  the  bond.  If  she  had  other  means,  she  was 
not  boimd  to  resort  to  them.  As  I  understand  the  bill  of  ex- 
ceptions, the  offer  was  to  show  that  she  did  not  require  any 
portion  of  the  principal,  for  the  reason  that  she  had  such  other 
means  of  support.  The  whole  offer  was  therefore  properly 
orerruled. 

It  seems  to  me,  however,  that  the  judge  was  in  error  in 
hdding  that  the  plaintiff  was  at  liberty  to  demand  any  portion 
of  the  principal  of  this  loan  which  she  chose,  and  whenever 
and  as  often  as  often  as  she  pleased.  Such  con$truction  would 
be  contrary  to  the  sphrit  of  the  provisions  of  the  bond.  The 
plaintiff  and  the  defendant  WiUiiun  T.  Guyler,  the  borrower,  it 
seems,  had  disagreed  as  to  what  amount  she  needed,  and  the 
question  had  been  referred  to  the  county  judge  in  pursuance 
of  a  provision  to  that  effect  in  the  bond ;  and  i^er  the  parties 
had  appeared  before  him,  and  the  matter  had  been  adjourned  to 
a  future  day,  the  plaintiff  requested  the  judg^  to  decline  acting, 
vrho,  at  the  request  and  by  the  procurement  of  the  plaintiff,  did 
decline-making  any  decision. 

The  justice  at  the  circuit,  in  effect,  decided  that  the  provisim 
of  the  bond  for  referring  to  the  county  judg^  the  question  how 
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much  the  plaintiff  needed  of  the  pxincipal,  for  her  support,  was 
a  nullity,  and  that  the  defendants  were  liable  to  pay  such  sums 
as  the  plaintiff  should  from  time  to  time,  and  at  any  time,  de- 
mand ;  and  that  she  was  sole  judge  as  to  what  amount  she 
might  need,  &c.  I  am  not  able  to  perceive  why  the  provision 
in  the  bond  for  the  reference  of  this  question  was  not  valid  and 
should  not  be  enforced.  The  defendants  had  agreed  that  interest 
upon  the  whole  of  the  principal  unpaid  should  be  paid  quar- 
terly, with  an  understanding,  which  is  expressed  in  the  bond, 
that  so  much  of  the  principal  as  should  remain  unpaid  at  the 
plaintiff's  death  should  belong  to  her  two  grandchildren,  who  were 
the  children  of  the  defendant  William  T.  Cuyler.  Evidently 
a  long  loan  was  contemplated  by  the  borrower,  and  he  might 
have  been  unwilling  to  take  it  and  be  liable  to  repay  it  accord- 
ing to  the  arbitrary  demand  of  the  plaUitiff ;  and  the  provision 
in  question  was  doubtless  inserted  to  guard  against  such  a  con- 
tingency. It  was,  in  my  opinion,  not  unreasonable,  and  effect 
should  be  given  to  it. 

If  the  plaintiff  prevented  a  decision  by  the  county  judge,  or 
procured  him  to  decline  making  any,  she  is  not  entitled  to  re- 
cover any  portion  of  the  principal  of  the  loan,  in  the  present 
action. 

If  I  am  right  in  these  views,  the  judgment  should  be  re- 
versed, and  a  new  trial  ordered,  with  costs  to  abide  the  event 

Ordered  accordingly. 

[MoNHOB  QsHUAL  TiBM,  Mwch  6, 1854.  WeOet,  Mnum  and  T.  R.  Btnmg^ 
Joatlces.] 


MONROE— MABOH,  1854.  439 


Smith  vs.  Stickney. 

Where  a  witness  is  impeached  by  proof  that  he  has  made  statements  on  other 
occasions  inconsistent  with  his  tentimony,  evidence  that  he  has  at  different 
times  made  statements  similar  to  what  he  has  testified  in  the  causci  cannot 
be  received,  to  fortify  his  testimony. 

Appeal  from  a  judgment  entered  at  a  special  term  on  the 
report  of  referees. 

F.  R.  E.  Comwellj  for  the  appellant. 
F.  C.  Dininy,  for  the  respondent. 

By  the  Court,  Welles,  J.  The  action  was  brought  by  the 
respondent  against  the  appellant,  to  recoyer  the  sum  of  sixty- 
five  dollars  and  sixty-three  cents  for  work  and  labor,  to  wit : 
''For  sawing  one  hundred  and  thirty-four  thousand  feet  of  lum- 
ber, and  for  putting  on  slash  boards  on  dam,  cleaning  water 
wheels  and  filing  saws,"  &c.  The  defendant  answered  the  com- 
plaint, and  the  plaintifi*  replied.  The  action  was  referred  to  three 
referees,  who  heard  the  same,  and  made  a  report  that  there  was 
due  from  the  defendant  to  the  plaintiff  the  sum  of  seventy-two 
dollars  and  twenty-seven  cents,  for  which  the  plaintiff  entered 
judgment  with  costs.  From  that  judgment  the  defendant  ap- 
pealed. 

Upon  the  trial,  before  the  referees,  the  plaintiff's  principal 
witness  to  prove  his  claim  was  his  brother,  John  Smith.  It  ap- 
peared by  his  evidence  that  the  plaintiff  sawed  for  the  defendant, 
in  the  saw-mill  of  the  latter,  183,340  feet  of  lumber.  That  the 
witness  worked  with  the  plaintiff  in  sawing  the  lumber,  at  $18 
per  month,  and  that  he  had  no  interest  in  the  sawing ;  and  that 
the  sawing  was  worth  fifty  bents  per  thousand.  Other  evidence 
tended  to  show  that  the  sawing  was  done  under  an  agreement  as 
to  the  price,  at  three  shillings  and  six  pence  per  thousand.  One 
question,  which  appears  to  have  been  much  litigated  at  the  trial, 
was  whether  the  sawing  was  done  by  the  plaintiff  and  the  wit- 
ness John  Smith  jointly,  for  the  defendant,  with  a  view  of 
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enabling  the  defendant  to  insist  that  the  action  in  the  name  of 
the  plaintiff  alone  was  misconceived,  and  that  John  Smith  should 
have  been  made  a  party  plaintiff.  The  witness  John  Smith  was 
inquired  of,  whether  he  had  made  statements  to  varioas  individ- 
uals mentioned,  to  the  effect  that  he  and  the  plaintiff  had  taken 
the  job  of  sawing  together,  and  had  performed  the  labor  jointly 
under  such  arrangement  with  the  plaintiff;  all  which  he  either 
denied,  or  stated  he  did  not  recollect  of  making  them.  This 
was  upon  a  point  directly  in  issue,  and  upon  which  it  was  com- 
petent to  contradict  the  witness.  The  defendant  accordingly 
called  a  number  of  the  individuals  referred  to,  some  of  whom 
materially  contradicted  the  witness,  and  testified  that  he  had 
made  statements,  the  import  of  which  was  that  the  sawing  in 
question  was  done  under  a  joint  undertaking  by  the  said  John 
Smith  and  the  plaintiff.  With  a  view  of  restoring  the  credit  of 
the  witness,  which  it  was  claimed  was  thus  impaired,  the  plain- 
tiff offered  to  prove  that  he  had  previously,  when  not  under  oath, 
made  declarations  consistent  with  his  testimony  on  the  trial,  in 
respect  to  the  point  in  question.  This  was  objected  to  by  the 
defendant's  counsel,  and  the  objection  was  overruled  by  the  ref- 
erees, and  the  evidence  so  offered  was  received.  In  this  we  think 
the  referees  erred.  Mr.  Greenlea^  in  his  treatise  on  evidence, 
states  the  rule  as  follows :  ''  Where  evidence  of  oontradictoiy 
statements  by  a  witness,  or  of  other  particular  fiMsts,  is  offered 
by  way  of  impeaching  his  veracity,  his  general  character  for 
truth  being  thus,  in  some  sort,  put  in  issuCj  it  has  been  deemed 
reasonable  to  admit  general  evidence  that  he  is  a  man  of  strict 
integrity,  and  scrupulous  regard  for  truth.  But  evidence  that  he 
has  on  other  occasions  made  statements,  similar  to  what  he  has 
testified  in  the  cause,  is  not  admissible ;  unless  where  a  design  to 
misrepresent  is  charged  upon  the  witness,  in  consequenoe  of  his 
relation  to  the  party,  or  to  the  cause  ;  in  which  case,  it  seems,  it 
may  be  proper  to  show,  that  he  made  a  similar  statement  before 
ihatrelationezisted."  lChr.Ev.i4Sd.)  Somuchof  the  rale  hero 
stated,  as  albws  generalevidenceof  good characier  for  iruihisk 
reply  to  evidence  of  contradictory  statements  of  a  witness,  or  other 
psrticiilar  facts  offered  by  way  of  impeaching  his  veracity,  has  not 
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been  followed  in  this  state.  ( The  People  v.  Hulse,  3  Hill,  309. 
Gay  V.  The  People,  decided  in  the  court  of  appeals  of  this 
state,  September  term,  1852.)  But  in  relation  to  the  residue, 
and  which  is  all  that  applies  to  the  question  under  considera- 
tion, I  beliere  it  may  be  regarded  as  the  settled  law.  It  is  sub- 
stantially laid  down  by  Mr.  Starkey.  (1  Starkey^s  Ev.  187, 
top  paging  of  Phil.  ed.  of  1834,  161.)  In  Robb  v.  Hack^ 
ley,  (23  Wend.  50,)  Bronson,  justice,  says :  ''As  a  general,  and 
almost  universal  rule,  eridence  of  what  the  witness  has  said  out 
of  court,  caimot  be  received  to  fortify  his  evidence." 

We  can  perceive  nothing  in  the  present  case  to  bring  it  within 
the  exception  to  the  general  rule*  The  witness  has  sustained 
but  one  relation  to  the  paiiy  or  to  the  cause,  and  that  relation 
has  at  no  time  been  changed. 

If  the  foregoing  view  is  correct,  it  is  unnecessary  to  consider 
the  other  questions  presented  by  the  case,  and  which  were  dis- 
cussed by  the  counsel  upon  the  argument.  For  my  own  part, 
I  am  free  to  say  that  I  have  discovered  no  other  ruling  of  the 
referees  for  which  I  should  be  willing  to  reverse  the  judgment* 
But  this,  it  seems  to  me,  is  insurmountable,  and  the  judgment  of 
the  special  term  must  therefore  be  reversed,  and  a  new  trial  or' 
dered  before  the  same  referees,  with  costs  to  abide  the  event. 

[Monroe  General  Term,  March  6,  1854.  WeUes,  Jokruon  and  QOden 
Jnaticos.] 
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The  plaintifF,  having  a  debt  against  H.  &  M.,  took,  as  collateral  secnrity  fdt 
the  payment  thereof,  two  promissory  notes  made  by  M.  AC,  payable  in 
two  and  three  months,  and  transferred  one  of  the  notes  to  0.  R.  C,  who 
brotight  an  action  and  obtained  a  Judgment  thereon ;  the  other  note  was 
prosecnted  to  Judgment  by  the  plaintiff,  and  both  Judgments  were  after- 
wards assigned  by  the  respective  plaintiffs  to  P.  It  did  not  appear  upon 
what  tenns  or  conditions  the  first  note  was  transferred  to  G.  R.  C,  and  the 
Judgment  upon  it  assigned  to  P.,  nor  upon  what  terms  the  other  Judgment 
was  assigned  to  P.  by  the  plaintiff.  Hdd,  that  the  presumption  was,  that 
the  note  and  Judgments  were  transferred  absolutely  and  without  recourse 
to  the  plaintiff;  and  that  consequently  the  principal  debt  must  be  regarded 
as  saUsfled  to  the  plaintiff  out  of  the  collateral  securities. 

J^ld  also,  that  the  presumption  was,  that  the  note  and  Judgments  were  trans- 
ferred for  the  fall  amount  appearing  to  be  due  upon  them ;  but  that  even 
if  they  were  transferred  for  a  less  amount,  it  would  be  at  the  plaintiff's  loss, 
and  he  would  be  regarded  as  having  elected  to  accept  satisfkction  out  of 
the  collaterals,  and  would  be  bound  by  such  election;  and  could  not 
be  permitted  afterwards  to  resort  to  the  principal  debt,  to  recover  any 
deficiency. 

A  creditor  holdis  all  collateral  securities  as  the  agent  or  trustee  of  his  debtor, 
to  be  collected  for  the  benefit  of  the  latter,  in  discharge  of  the  principal 
debt,  and  to  be  surrendered  whenever  such  principal  debt  is  paid,  before 
resort  is  had  to  the  securities.  And  if  he  undertakes  to  transfer  them  to 
third  persons,  without  the  authority  of  the  principal  debtor,  the  law  will 
hold  that  he  has  elected  to  take  them  at  the  amount  due  upon  their  fkce, 
in  satisfaction,  to  that  extent,  of  the  principal  debt 

A  Judgment  upon  4  security  held  as  collateral  does  not  merge  or  extinguish 
the  principal  debt 

Where  one  of  several  partners  unites  with  a  third  person  in  makmg  a  note  to 
a  creditor  of  the  firm,  for  a  partnership  debt,  which,  by  the  agreement, 
is  made  and  accepted  not  for  the  debt,  but  as  collateral  security  merely, 
a  Judgment  recovered  upon  the  note  will  not  merge  or  affect  the  original 
indebtedness,  even  as  to  the  partner  signing  the  note.  The  agreement,  in 
such  a  case,  will  control,  and  prevent  a  merger. 

And  so  when,  ttom  the  nature  of  the  transaction,  ihe  law  would  adjudge  tlia 
new  obligation  to  be  merely  collateral. 

The  mere  taking  of  the  notes  of  third  persons,  on  time,  as  collateral  aecority 
for  the  debt  of  another,  will  not  operate  to  dischaxge  the  debtor ;  the  right 
of  action  upon  the  original  debt  not  being  suspended. 

This  was  an  appeal  by  the  defendant  from  a  judgment  en- 
tered at  special  term.    The  action  T^as  for  goods,  wares  and 
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uierchandiBe  sold  and  deliyered  to  the  defendant.  The  answer 
denied  that  there  was  any  indebtedness  on  the  part  of  the  de- 
fendant. The  defendant  then  alleged,  that  preyions  to  the 
month  of  October,  in  the  year  1846,  he  and  one  Samuel  Milman 
were  partners,  doing  business  in  the  city  of  Rochester,  and  as 
such  partners  they  became  indebted  to  the  plaintiff  for  the  pur- 
chase of  certain  goods,  wares  and  merchandise,  but  to  what 
amount  the  defendant  was  unable  to  state ;  that  said  indebted- 
ness was  by  an  open  book  account.  That  in  or  about  the  month 
of  October,  in  the  year  1846,  he,  the  defendant,  sold  out  his  in- 
terest in  the  said  firm  or  partnership,  to  one  Robert  Carpenter, 
who,  in  consideration  of  such  sale,  agreed  to  pay  the  debt  due 
by  the  said  firm  to  the  plaintiff;  and  the  plaintiff  agreed  to  take- 
the  new  firm  of  Milman  iSo  Carpenter  for  said  debt,  and  discharge 
the 'de!ehdant  firom  all  liability  on  account  of  the  sd.mc.*  Thflt 
in  the  month  of  October,  1846,  he,  the  defendant,  in  pursuance 
of  said  sale,  transferred  all  his  interest  in  said  firm  to  Carpen- 
ter, who^  together  with  Milman,  subsequently  carried  on  the 
business  of  said  firm.  That  Milman  &  Carpenter,  between  the 
month  of  October,  1846,  and  the  18th  of  January,  1847,  made 
repeated  payments  to  the  plaintiff  on  said- indebtedness ,-  that  on 
the  18th  of  January,  1847,  the  plaintiff,  in  pursuance  of  the 
agreement  to  accept  the  new  firm  of  Milman  d&  Carpenter  for 
the  debt  due  from  Milman  and  the  defendant,  took  from  the  said 
Milman  &  Carpenter  two  promissory  notes,  one  for  one  hundred 
dollars,  payable  in  two  months  from  date,  and  one  for  ninety- 
four  dollars  and  ninety-six  cents,  payable  in  three  months ;  that 
the  amount  remaining  unpaid  of  the  former  indebtedneSB  of  the 
defendant  and  Milman  to  the  plaintiff,  as  before  stated,  was  in- 
cluded in  said  notes  or  one  of  them ;  that  the  plaintiff,  after  the 
giving  of  the  aforesaid  note  of  one  hundred  dollars,  and  befon^ 
the  same  became  due,  sold,  indorsed  and  transferred  the  same^ 
for  a  valuable  con8iderati<m,  to  one  G-eorge  B.  Clarke,  and  that 
Clarke  afterwards  sued  the  same  in  the  Monroe  common  pleas, 
and  on  the  8d  of  Aprilj  1847,  recovered  a  judgment  thereon 
against  Milman  &  Carpenter  and  the  plamtiff;  and  that  ihe 
said  jadgment  was  subsequently  assigned  to  one  Fringle ;  that 
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tbe  plaintiff  commenced  a  suit  in  the  Monroe  common  pleas 
against  Mibnan  &  Carpenter,  on  the  aforesaid  note  of  ninety- 
four  dollars  and  ninety-six  cents,  and  recovered  a  judgment 
against  them  thereon  on  the  6th  day  of  May,  1847,  and  that  the 
plaintiff  afterwards  assigned  the  said  judgment  to  J.  Thompson, 
jun.,  who  afterwards  assigned  the  same  to  Prindle ;  that  the 
plaintiff  took  the  said  notes  for  the  purpose  aforesaid,  a^d  gare 
the  time  therein  specified  without  the  consent  of  the  defendant; 
that  the  amount  for  which  this  suit  was  brought  against  him  mm 
the  same  amount  which  was  embraced  in  the  two  notes  before 
stated ;  that  the  indebtedness  for  which  this  suit  was  brought^ 
if  any,  was  a  joint  indebtedness  of  the  defendant  and  one 
Samuel  MilmaUj  who  was  not  made  a  party  to  this  suit,  and  the 
defendant  insisted  that  the  said  MOman  ought  to  be  made  a  de- 
fendant. . 

The  ^a^use  was  referred  to  a  referee,  who  found  the  following 
facts :  That  the  defendant  and  one  Samuel  Milman,  composing 
the  firm  of  Milman  ic  Hinchcliff,  were  on  the  first  day  of  Oc- 
tober, 1846,  indebted  to  the  plaintiff  in  the  sum  of  $236.17,  for 
goods,  wares  aiid  merohandisej  sold  and  delivered,  as  stated  in 
the  complaint,  which  the  said  Hinchcliff,  on  or  before  said  Ist 
day  of  October,  1846,  promised  to  pay ;  that  M'llnm.n  ^as  on  the 
28th  day  of  May,  1852,  and  bdfore  this  suit  was  commenced, 
duly  discharged  of  and  from  all  his  debts,  as  an  insolvent  debtor, 
by  the  county  judge  of  Monroe  cotmty ;  that  no  part  of  said  in- 
debtedness had  been  paid  except  the  sum  of  $60,  which  was 
paid  on  the  1st  day  of  October,  1846 ;  that  some  time  in  the 
mcmth  of  October,  1846^  the  copartnership  of  Milman  &;  Hindi- 
cliff  was  dissolved,  and  that  one  Robert  Carpenter  succeeded  to 
the  rights  of  the  defendant  in  said  copartnership,  and  entered 
into  said  copartnership  with  Milman,  and  that  it  was  agreed  be- 
tweoi  Milman  db  Oarpenter  and  HinchdifT,  that  Milimkii  ^ 
Ca^enter  shotld  assume  and  pay  off  the  debts  owing  by  ike 
firm  of  Mihaaaft  d&  Hinchcliff;  that  said  firm  of  Mihnan  &  Car- 
pmter  continaed  to  purchase  goods  of  the  pklntiff  upon  credit; 
and  on  Ae  18th  day  of  January,  1847,  tibe  plaintiff  received  firom 
Milman  A;  Oarpenter  two  notes^  one  fixr  $100,  and  one  ftr 
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$94.96,  payable  in  two  and  three  months  respectively,  in  whieh 
notes  the  foregoing  indebtedness  of  Milman  &  Hinchdiff,  or  the 
balance  thereof  was  inclnded ;  that  the  said  notes  were  not  taken 
in  payment  of  said  indebtedness,  but  as  collateral  seovxity, 
and  that  there  was  no  agreement  made  to  give  time  upon  the 
original  debt ;  that  the  plaintiff  transferred  the  said  note  of  $100 
to  one  George  B.  Clarke,  who  subsequently  brought  a  suit  upoa 
the  same,  and  on  the  Sd  day  of  April,  1847,  recovered  a  jud^ 
ment  in  the  Monroe  common  pleas,  against  the  said  Milman  & 
Carpenter,  for  the  amount  of  said  note  with  costs,  and  whidi 
judgment  was,  before  the  commencement  of  this  suit  by  said 
Clarke,  assigned  to  one  William  C.  Prindle ;  that  the  plaintiff 
brought  a  suit  against  said  Milman  d&  Carpent^  on  the  otiier  of 
sud  notes,  and  on  the  6th  day  of  May,  1847,  recovered  a  judg^ 
ment  in  the  Monroe  common  pleas,  thereon,  against  the  said 
Milman  &  Carpenter,  and  that  said  judgment  was  afterwards, 
and  before  the  commencement  of  this  suit,  assigned  to  said 
Prindle ;  that  the  taking  of  said  notes  by  the  plaintiff  was  with- 
out the  knowledge  or  consent  of  the  defendant ;  and  also,  that 
the  said  Milman  &  Carpenter  had  not,  nor  had  either  of  themi 
ever  paid  said  notes  or  judgment,  or  any  part  &ereo£  Where- 
fore, the  referee  found,  as  matter  of  law,  that  the  plaintiff  could 
maintain  this  action  against  the  defendant  without  making  Mil* 
man  a  party  defendant ;  and  he  also  found,  as  matter  of  law,  that 
none  of  the  foregoing  facts  amounted  to  a  discharge  or  release 
of  the  said  defendant,  or  to  a  payment  of  said  indebtedness,  and 
that  the  plaintiff  was  entitled  to  recover  against  the  defendant 
the  sum  of  $176.17,  with  interest  from  the  1st  day  of  OctobsTi 
1846^  amounting  in  the  whole  to  the  sum  of  $258.48. 

J3.  Chriffin,  for  the  appellant.  I.  The  plaintiff  having 
taken  the  notes  of  Milman  ic  Carpenter  from  the  amoioit 
due  from  Milman  &,  Hinchcliff,  and  transferred  one  to  George 
B.  Clarke,  and  judgmwt  having  been  obtained  upon  diem 
both,  the  plaintiff  cannot  now  sue  the  defendant  A  judg- 
ment against  one  partner  of  the  firm  discharges  the  other. 
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{Roberismi  y.  Smith  and  others^  18  John.  Rep.  459.  6  Btnri^ 
19.  5  Bm,  82,  85,  185.  1  Dmia,  225.  4  John.  Rep.  56a) 
II.  After  the  defendant  Hinchcliff  retired  from  the  firm  of  Mil- 
man  &  Hinchcliff,  and  Carpenter  teok  his  ph&ce,  under  an  agree- 
ment that  the  new  firm  of  Mihnan  ic  Carpenter  should  pay  his 
account,  and  this  agreement  being  known  to  the  plaintiff  Hawks, 
Hinchcliff >  afterwards  stood  in  the  light  of  a  security  for  Mil- 
man  4&  Carpenter  for  the  payment  of  this  debt  to  the  plaintiff, 
and  the  plaintiff  having  taken  the  notes  of  Milman  &,  Carpen* 
ter  f(Mr  this  debt,  on  time,  without  the  knowledge  or  assoit  of 
the  defendant,  the  defendant  was  therefore  discharged.  (13 
Wend.  875.  T  Paige,  451.  8  Den.  512.  2  John.  Ch.  227. 
4  Pa^c,  481.    6  Bar*.  470.) 

TTi  F.  GegstDett,  for  the  respondent.  L  The  first  point 
that  arises,  is  whether  the  action  was  properly  against  Hinch- 
cliff alone.  The  plaintiff  insists  that  when  for  any  reason 
an  action  cannot  be  sustained  agaiast  one  of  several  joint 
debtors,  the  action  is  well  brought  against  the  remainder. 
(6  BowarcPs  Pr.  Rep.  167.  Chitty  on  Plead.  40,  ed.  of  1809.) 
II.  Whether  this  is  so  or  not,  the  defendant  cannot  take  advantage 
of  the  non-joiQder.  of  Milman,  having  answered  in  chief.  HL  The 
original  account  against  Milman  &,  Hinchcliff  was  not  paid  or 
extinguished  by  the  taking  of  the  notes  of  Milman  &  Carp^i- 
ter.  These  notes  were  given  for  a  different  amount  than  the 
original  indebtedness,  by  different  persons  than  the  original  debt- 
ors, and  were  taken  simply  as  collateral  The  takbg  of  the  note  of 
<me  of  several  joint  debtors  or  of  one  of  several  joint  debtors  and  a 
third  person,  does  not  amount  to  a  payment  or  extinguishment  (^a 
prior  indebtedness,  unless  it  be  expressly  so  agreed.  (5  John.  68. 
6  Barb.  664,  7  John.  811.)  Where  the  note  of  a  third  person  is 
agreed  to  be  received  as  payment,  the  same  will  be  held  to  be  pay- 
ment. (21TF6n<2.450.  bmUM^.  2  Z>ento,  410.)  The  note  of 
one  of  several  joint  debtors,  although  expressly  agreed  to  be  taken 
infiill,  will notamount  toa  satisfaction  of  theoriginal  debt  (1  ETJl^ 
516.  5  Barh.  398.)  From  this  it  follows  that  the  note  of  Milinaa  A 
Carpenter  did  not  amount  to  payment  of  the  original  aoooont.   It 
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did  not  amount  to  an  extinguishment  of  it,  for  the  reasons  fol- 
lowing :    Becanse  the  note  of  Milman  A  Carpenter  was  a  secu- 
rity of  no  higher  nature  than  the  original  indebtedness,  which 
does  not  work  an  extinguishment.    (1  ComsL  496.    11  John. 
513.)     Because  it  was  taken  as  collateral  merely,  and  if  so  it 
would  not  work  an  extinguishment,  even  if  of  a  higher  nature. 
(14  John.  404.    1  Camst.  496.)    That  it  was  taken  as  collateral 
appears  by  the  finding  of  the  referee,  as  matter  of  fact,  by  the 
receipt  given  on  taking,  and  is  inferred  as  matter  of  law  from  the 
fiM^t  that  the  new  security  is  between  different  parties,  includes 
other  debts,  and  is  not  for  the  original  account.     (14  Jbhn.  404. 
2  HiU,  889.)    lY.  The  judgments  entered  upon  these  notes  do 
not  extinguish  or  in  any  way  affect  this  original  indebtedness  of 
Milman  &  Hinchcliff,  because,  as  has  already  been  shown,  the 
notes  of  Milman  &  Carpenter  were  only  collateral  security  to  the 
original  indebtedness.     If  the  account  against  M.  &  H.  did  not 
become  extinguished  by  the  taking  of  M.  db  C.'s  note,  then  a  judg- 
ment upon  that  note  would  not  extinguish  it.    It  is  laid  down 
as  clear  law  by  Johnson,  J.,  in  the  case  of  Butler  y.  Miller,  (1 
Camst,  496,)  that  a  judgment  upon  the  principal  indebtedness 
does  not  affect  collateral  securities.    The  doctrine  seems  to  be 
well  established  by  the  cases  cited  below,  that  a  judgm^oit  upon 
one  of  several  concurrent  remedies  does  not  affect  those  remain- 
ing.   In  18  John.  240,  it  was  held  that  judgment  upon  a  cove- 
nant to  pay  rent  did  not  affect  the  right  to  distrain.    In  Davis 
r.  Anable,  (2  ERU,  889,)  it  was  held  that  a  bond  between  other 
parties  besides  those  in  court,  and  including  other  demands  be- 
sides the  debt  in  suit,  is  not,  nor  is  the  judgment  upon  it,  an 
extinguishment  of  a  single  contract  debt.  Bronson,  J.,  says,  ^  The 
bond  was  not  between  the  same  parties  that  are  now  before  the 
coBTt,  and  it  was  not  given  for  this  debt  alone,  but  included  oth«r 
deiiiand&    It  was  evidently  intended  as  collateral  security  for 
tbe  debts  included  m  it,  and  such  security,  though  of  a  higher 
natore,  does  not  extinguish  a  simple  contract  debt.    The  fact 
tliat  the  bond  has  been  carried  into  judgment,  adds  no  force  to 
the  defense.    There  is  tuo  averment  that  either  the  bond  or  the 
judgment  was  accepted  in  satisfiMStion  of  this  debt,  or  that  they 
Vol.  XVn,  68 
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liave  produced  satisfaction."   The  case  of  Drake  y.  Mitchell  and 
ifthers^  (8  Etistj  251,)  was  this :  one  of  three  joint  covenantors 
gave  his  bill  of  exchange  for  part  of  a  debt  secured  by  the  cov- 
enant, on  which  bill  a  judgment  was  recovered-    It  was  decided 
that  the  judgment  was  no  bar  to  the  action  on  the  covenant 
against  the  three,  it  not  being  averred  that  the  bill  was  accept- 
ed as  satisfaction,  or  to  have  produced  it  in  fact    Le  Blanc,  J. 
said :  ^'  The  giving  of  another  security  which  in  itself  would  not 
operate  the  extinguishment  of  the  original  one,  cannot  operate  as 
such  by  being  pursued  to  judgment,  unless  it  produce  the  fruit 
of  a  judgment."    This  case  is  quoted  with  approbation  in  all  the 
cases  above  cited.    The  cases  upon  which  the  counsel  relies^ 
will  all  be  found  to  be  cases  where  judgment  has  been  recovered 
against  one  or  more  of  several  joint  debtors,  upon  the  original 
consideration^  whidx  ia  held  to  extinguish  it,  so  that  no  action  can 
be  brought  afterwards  against  the  others  thereon ;  or  where  the 
creditor  has  taken  a  new  security  absolutely,  in  payment,  from 
one  of  several  debtors,  which  is  subsequently  extinguished  in  a 
judgment.    There  is  one  case  that  seems  to  sustain  this  last  doc- 
trine, but  it  is  subm]tte4  that  it  is  not  law,  and  canuot  be  sus- 
tained, and  that  the  rule  is,  as  laid  down  in  the  cases  above,  that 
the  judgment  must  be  satisfied  before  it  can  produce  this  effect 
But  however  that  is,  it  does  not  touch  the  case  at  bar,  which  is 
the  receipt  of  a  note  as  collateral  security,  made  by  other  par- 
ties than  those  before  the  court,  and  including  other  debts. 
Y.  The  third  point  made  by  the  defendant  in  this  case,  that  the 
notes  must  be  presumed  to  be  paid,  is  answered  by  the  admission 
that  they  never  were  paid.    YI.  The  next  point  made  by  the 
defendant  is  this:  that  by  the  agreement  between  Milman, 
Hinchcliff  and  Carpenter,  Carpenter  became  the  principal  debtor 
and  Hinchcliff  a  surety ;  that  the  fact  that  he  was  his  surety 
was  known  to  the  plainti£^  who  has  extended  the  time  of  paymoity 
and  thereby  discharged  the  surety.    To  sustain  this  point  the 
following  facts  are  necessary :    Ist  That  the  relation  of  prin- 
cipal and  surety  between  Hinchcliff  and  Carpenter  existed. 
2d.  That  the  plaintiff  had  knowledge  of  it.    3d.  That  the  plaintiff 
has,  by  valid  agreement,  founded  upon  a  valid  consideration,  ex- 
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tended  the  time  of  payment.  It  is  submitted  that  neither  of 
these  propositions,  except  the  second,  can  be  maintained.  First. 
The  relation  of  principal  and  surety,  so  &r  as  the  creditors  of 
the  partnership  are  concerned,  did  not  exist.  In  2  A:  K.  Mar- 
shall^ 277,  the  same  question  is  presented  that  is  raised  here,  so 
,  far  as  this  question  is  concerned.  The  partnership  had  been 
dissolved,  one  partner  agreeing  to  pay  all  the  debts,  of  "which 
the  creditor  had  notice,  who  took  such  partner's  note  at  three 
months,  to  be  in  full  when  paid.  On  a  suit  brought  for  the 
original  indebtedness,  the  retiring  partner  set  up  the  same  de- 
fense set  up  here.  Mills,  J.,  says,  to  the  circumstance  of  the 
dissolution  of  the  copartnership  in  the  present  case  and  Craw- 
ford's engagement  to  pay  all  the  debts,  the  court  attaches  no 
importance;  these  were  matters  over  which  the  creditor  had 
no  control.  As  to  creditors,  it  was  res  inter  alias  acice.  Speaking 
of  releasing  the  debt  by  the  giving  time  to  the  principal,  the 
learned  judge  says  this  doctrine  cannot  be  applied  to  the  case 
of  joint  debtors,  as  partners  are^  when  the  debt  is  contracted  for 
the  equal  benefit  of  both,  and  when  each  is  originally  liable  for 
the  whole  demand.  Second.  If  the  relation  of  principal  and 
surety  existed,  the  plaintiff  undoubtedly  knew  of  it.  But,  third. 
We  submit  that  he  has  never  made  any  agreement  to  extend 
the  time ;  and  that  if  he  has,  it  was  founded  upon  no  conside- 
ration, and  was  therefore  void.  He  has  made  no  agreement  to 
extend  the  time.  The  referee  has  found  so,  as  matter  of  fact. 
The  defendant  has  not  averred  any  agreement  to  eictend  the 
time,  and  there  is  not  any  evidence  that  tends  to  prove  any  such 
thing.  The  receipt  certainly  contains  no  such  agreement ;  there 
are  no  contracting  words  in  it ;  it  is  merely  evidence  furnished 
to  show  that  when  those  notes  were  paid,  the  account  Would  be 
satisfied*  How  could  the  &cts  stated  in  that  receipt  amount  to 
a  bar  to  an  action  agamst  Milman  &  Carpenter  for  goods  sold  ? 
Not  as  payment,  certainly,  because  they  were  not  received  as 
sach ;  not  diat  the  debt  was  not  yet  due,  because  the  debt  was 
due ;  and  this  was  only  another  form  of  promising  to  pay  the 
debt,  fer  which  tiliese  same  parties  were  ahready  liable.  But  we 
are  not  without  authority  upon  this  subject.    It  was  held  in 
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11  Wenddl^  812,  that  the  taking  of  a  note  payable  at  a  &« 
tore  day,  firom  a  principal  debtor,  did  not  discharge  the  surety, 
for  four  reaaons,  two  of  which  were  as  follows  :  ''  An  agreement 
to  give  time  could  not  be  implied  from  the  postponed  day  of 
payment  specified  in  the  note.  2d.  There  was  no  agreement  to 
give  time."  In  5  Barbour ^  398,  it  was  held  that  the  taking  of 
a  note  from  the  principal  debtor,  payable  at  a  future  time,  did  not 
extend  the  time  of  the  payment  of  the  original  note.  Paige,  J., 
says,  '^  The  counsel  for  the  defendant  made  a  point  that  the  giving 
of  the  new  note  extended  the  time  for  the  payment  of  the  ori- 
ginal note^  and  thereby  discharged  the  surety.  There  being  no 
^eement  to  extend  the  time  of  payment,  the  new  note  could 
not  have  that  effect.  It  is  now  the  settled  doctrine,  that  the 
taking  a  new  security  from  the  principal  debtor  for  a  debt  past 
due,  payable  at  a  future  day,  without  an  agreement  to  extend 
the  time  of  payment,  does  not  discharge  the  surety.  The  new 
notes  can  only  be  regarded  as  a  new  or  collateral  security  for  the 
old."  6  HowarcPs  U.  S.  Rep.  279,  holds  the  same  doctrine.  If 
the  defendant  could  maintain  his  proposition  that  there  was  an 
agreement  to  give  time,  when  he  had  neither  averred  nor  proved 
it,  he  could  then  be  met  with  this  objection,  that  such  agree- 
ment was  without  consideration  and  void.  An  agreement  to 
extend  the  time  of  the  payment  of  the  principal  debt,  must,  in 
order  to  discharge  the  surety,  be  made  upon  a  valuable  consid* 
eration.  An  agreement  founded  upon  an  usurious  oonsiderati(A 
will  not  work  a  discharge  of  the  surety.  So  an  agreement 
founded  upon  the  promise  of  the  principal  to  pay  the  debt  which 
he  is  already  liable  to  pay,  will  not  furnish  a  consideration  that 
will  sustain  the  agreement  In  11  Wendell  318,  KelsoD^ 
justice,  says :  ''  The  giving  of  the  note  therefor  was  no  benefit 
to  her,  (the  phuntiff,)  for  she  already  had  a  higher  and  better 
security;  and  for  the  same  reason  it  was  no  injury  to  Gahn 
(the  principal  debtor.)  He  was  already  liable  on  his  bond. 
There  was,  therefore,  no  consideration  of  benefit  on  the  one  sidB 
or  injury  on  the  other,  to  give  effect  to  the  implied  promise  of 
delay  relied  on.  By  new  security  the  court  must  have  intended 
one  beyond  that  which  the  party  already  had;  for  though  anew 


MONROE-^MAROn,  1864  50 1 


Hawks  V,  HinchclifT. 


tfii.  fiecurity  be  given,  and  which  wonid  afford  the  creditor  a  new 

tkc  remedy  by  it,  if  it  was  no  better  than  the  one  the  party  already 

ipt  had,  it  was  obyions  that  it  would  constitute  no  consideration  for 

lejr  .  a  promise  to  delay  the  collection  of  the  debt."    The  notes  of 

R£  Milman  &  Carpenter  were  no  more,  therefore^  than  a  new  prom- 

ts ise  to  pay  an  old  debt.    They  were  already  bound,  and  had 

^i  agreed  to  do  what  they  now  again  agreed  to  do.     This  new  prom- 

^  ise  gave  the  plaintiff  no  new  rights,  and  imposed  upon  Carpen- 

^.  ter  no  new  obligations.    In  short,  this  was  a  case  of  a  creditor 

i^  taking  a  new  and  collateral  security,  payable  at  a  future  day,  for 

2  ^  the  original  debt,  without  any  agreement  to  give  time»    Clearly^ 

this  cannot  discharge  any  body»  The  referee  decides^  as  matter 
of  fact,  that  it  was  collateral  to  the  principal  debt,  and  that 
there  was  no  agreement  to  give  time,  both  which  must  be  found 
the  other  way  before  the  law  relied  upon  by  the  defendant  is  appli- 
cable. We  submit  that  the  finding  is  right,  and  thatj  according 
to  the  bets  as  found,  there  can  be  no  doubt  as  to  the  law  of  the 
case. 

By  the  Court,  Johnson,  J^  I  do  not  see  any  ground,  tipon 
the  facts  appearing  in  the  case,  on  which  the  plaintiff's  recovery 
can  be  sustained.  Because,  conceding  that  the  notes  taken  by 
the  plaintiff  of  Milman  &;  Carpenter,  for  the  debt  of  the  de« 
fendant  and  Milman,  were  taken  expressly  as  collateral  security, 
and  did  not  in  any  way  operate  as  payment  or  merger  of  the 
original  indebtedness,  still  it  appears  that  the  plaintiff  trans- 
ferred one  of  the  notes,  up6n  which  the  holder  brought  his  action 
and  obtained  a  judgment,  and  that  the  other  was  prosecuted  to 
judgment  by  the  plaintiff  himself^  and  that  both  judgments  were 
afterwards,  and  before  the  commencement  of  this  action,  assigned 
by  the  respective  plaintiffs  to  one  Prindle.  It  does  not  appear 
upon  what  terms  or  oonditiont  the  first  note  was  transferred  to 
Clarke,  and  the  judgment  upon  it  assigned  by  Clarke  to  Prindle. 
Nor  upon  what  terms  the  judgement  was  assigned  to  Prindle  by 
the  plaanliff. 

The  intendment  I  tKink  upon  this  state  of  &cts  is,  that  the 
tta&ifi»g  were  absolute,  and  without  recourse  to  the  plainti£ 
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This  being  so,  the  principal  debt  must  be  regarded  as  satisfied 
to  the  plaintiff  out  of  the  ooUateral  securities.  The  presumption, 
where  nothing  appears  to  the  contrar;,  will  be  that  they  were 
transferred  for  the  full  amount  appearing  to  be  due  upon  their 
face.  But  should  it  appear  that  the  creditor  sold  them  for  less 
than  their  face,  I  am  of  opbion  it  would  be  at  his  own  loss,  and 
that  he  would  be  regarded  as  having  elected  to  accept  satisfieu^- 
tion  out  of  the  collaterals,  and  would  be  bound  by  such  election, 
and  could  not  be  permitted  afterwards  to  resort  to  the  principal 
debt  to  recover  any  deficiency,  as  he  could  where  partial  satis- 
faction had  been  obtained  from  coUateral  securities  by  due  course 
and  process  of  law. 

The  creditor  holds  all  collateral  securities  as  the  agent  oi^ 
trustee  of  his  debtor,  to  be  collected  for  the  benefit  of  the  latter, 
in  discharge  of  the  principal  debt,  and  to  be  surrendered  when- 
ever such  principal  debt  is  paid,  before  resort  to  the  Securities 
is  had.  And  whenever  he  undertakes  to  transfer  them  to  third 
persons,  without  the  authority  of  the  principal  debtor,  the  law, 
I  think,  will  hold  that  he  has  elected  to  take  them  at  their  face, 
in  satisfaction  to  that  extent,  of  the  principal  debt.  Whether 
a  transfer  by  the  creditor  with  a  guaranty  that  the  securities 
were  collectible,  so  as  to  give  the  assignee  a  remedy  over  upon 
the  assignor  in  case  he  failed  to  coUect,  and  the  assignor  was  com- 
pelled to  respond  upon  his  guaranty,  would  not  affect  the  princi- 
pal)  I  shaU  not  stop  to  enquire,  as  there  is  nothing  in  the  case 
to  raise  the  question^  I  think  it  may  be  doubted,  however, 
whether  it  would,  as  in  such  a  case  the  creditor  might  be  regard* 
ed  as  pledging  his  personal  responsibility  on  his  own  account 
instead  of  his  debtor's. 

It  is  of  no  consequence  whatever  that  these  judgments  had 
been  reassigned  to  the  plaintiff.  As  the  case  stands  the  re^ 
assignment  to  him  must  be  regarded  as  having  been  made  upon 
some  new  and  distinct  agreement  between  him  and  the  owner^ 
which  would  not  in  any  degree  aid  in  restoring  the  plaintiff  to 
his  former  rights.  Upon  this  ground  alone  the  judgment  must 
be  reversed,  and  a  new  trial  ordered.  As  this  point,  however, 
was  not  much  pressed  by  the  defendant's  counsel,  and  the  chief 
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Stress  of  the  argument  was  upon  the  other  points,  I  proceed  to 
oonsider  them,  as  there  may  be  facts  in  the  case  known  to  coun- 
sel, and  upon  the  assumption  of  which  the  cause  was  tried,  and 
which  do  not  therefore  appear  in  the  case.  The  defendants  coun- 
sel contends,  that  independent  of  the  question  of  transfer,  from 
the  fact  that  the  plaintiff  took  the  notes  of  Milman  &  Carpen- 
ter for  the  partnership  debt  of  the  defendant  and  Milman,  and 
that  those  notes  have  been  prosecuted  to  judgment,  the  debt  is 
merged  in  the  judgment,  as  to  Milman,  and  neither  he  nor  the 
defendant  can  be  prosecuted  upon  the  original  indebtedness. 
The  principle  seems  to  be  well  settled  by  numerous  adjudica- 
tions in  our  own  state,  that  where  a  note  is  given  in  the  name  of 
the  firm  or  by  one  of  several  parties,  for  a  partnership  debt,  and 
a  portion  only  of  the  partners  are  prosecuted  upon  such  note 
and  judgment  obtained  against  them,  the  original  debt  is  merged 
in  the  judgment,  and  the  creditor  cannot  afterwards  maintain  an 
action  either  against  all  the  members  of  the  firm  collectively  or 
against  those  not  included  in  the  former  action,  upon  the  origi- 
nal indebtedness.  And  so  where  one  of  several  is  prosecuted 
to  judgment  on  a  joint  undertaking.  {Peters  v.  Sanford,  1 
Denioj  224.  Robertson  v.  Smith,  18  John.  459.  Averill  v. 
Loucks,  6  Barb.  19.  Peirce  v.  Kearney,  blTdl,  82.  Id.  185- 
Frisbie  v.  Lamed,  21  Trend.450.) 

These  decisions  do  not  proceed  upon  the  ground  that  the 
^ving  of  the  note  operates  as  a  payment  and  satisfaction  of  the 
debt,  but  upon  the  ground  that  the  original  debt  is  merged  in 
the  judgment  as  to  those  who  are  made  parties,  and  the  right 
of  action  against  them  upon  the  original  indebtedness  gone,  and 
that  the  joint  liability  being  at  an  end  by  the  act  of  the  plain- 
tiff, any  one  may  avail  himself  of  this  merger  or  suspension  of 
the  right  of  action,  by  way  of  defense.  Sut  I  apprehend  this 
principle  will  not  apply  where  one  of  several  partners  unites 
with  a  third  person  in  making  a  note  to  a  creditor  of  the 
firm  for  a  partnership  debt,  which  by  the  agreement  is  made 
and  accepted  not  for  the  debt  but  as  collateral  securily  merely, 
In  sueh  a  case  a  judgement  upon  the  note  would  not,  I  think, 
merge  or  affect  the  original  indebtedness,  even  as  to  the  partner 
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signing  the  note.  The  agreement  in  such  a  case  would  ocmtrol 
and  prevent  a  merger.  {Butler  y.  Miller ^  1  ComsL  496.)  And 
BO  when  from  the  nature  of  the  transaction  the  law  would  adj«dga 
the  new  obligation  to  be  merely  collateral.  This  principle  is 
illostrated  by  the  case  of  Davis  v.  Anable  (2  Sill,  339.) 
Indeed,  it  is  clear  upon  principle,  and  has  often  been  held,  that  a 
judgment  upon  a  security  held  as  collateral  does  not  merge  <^ 
extinguish  the  principal  debt.  The  decision  in  the  case  of 
Davis  T.  AtuAle  was  placed  upon  the  ground  that  the  bond 
which  was  alleged  to  have  been  taken,  and  upon  which  judgment 
had  been  rendered,  was  intended  as  a  collateral  security  merely. 
And  this  seems  to  have  been  inferred  from  the  &ct  that  debts 
other  than  those  of  the  defendants  were  included,  and  the  bond 
was  given  not  to  the  creditor  of  the  defendants  alone,  but  to 
him  and  to  other  persons  who,  for  aught  that  appears,  woe 
strangers  to  the  defendants.  I  am  not  aware  that  it  has  ever 
been  held,  that  where  one  of  several  partners  gives  his  note  for  a 
partnership  debt,  such  note  is  to  be  regarded  in  law  as  a  collate- 
ral security  merely,  although  it  did  not  operate  as  payment.  On 
the  contrary,  the  cases  first  cited  go  to  show  that  such  a  note  is 
so  far  a  part  and  parcel  of  the  original  debt,  that  a  judgment 
upon  it  merges  the  debt  as  to  the  maker,  and  extinguishes  the 
joint  liability  of  the  partners.  This,  I  apprehend,  proceeds  upon 
the  principle  that  such  a  note  operates  as  a  stat^onent  of  the  ac- 
count, or  the  striking  of  a  balance,  and  as  a  conditional  payment 
merely,  and  not  as  a  collateral  security.  When  nothing  is 
shown  except  the  taking  of  the  note  for  or  upon  the  aooount,  it 
is  taken  in  judgment  of  law  as  a  conditional  paymmt.  (Van 
Eps  V.  DiUapSj  6  Barb.  244.  WaydeU  v.  Luer^  3  Demio, 
410.) 

The  referee  has  found  as  a  hct  that  the  note  im  question  was 
taken  as  a  collateral  security  merely.  Whedier  he  finds  suck 
was  actually  the  agreement  between  the  parties,  or  whether  ha 
infers  it  firom  the  other  facts  in  the  case,  does  not  distincdy  mp- 
pear.  I  do  not  readily  perceive  upon  what  evidence  in  the  case 
it  can  be  regarded  as  established  aflbrmatively  that  the  note  im 
thin  case  was  made  and  aooepted  as  collateral  seeurity  moreiT. 
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The  receipt  shows  that  it  wm  not  to  operate  as  a  payment  of 
the  account  until  paid.  Sat  in  this  respect,  upon  the  evidence 
fornished  by  the  receipt,  for  aught  that  appears,  it  was  designed 
to  have  the  same  force  and  effect  as  any  note  given  by  one  psf  t- 
ner  for  a  partnership  debt  Where  there  was  no  agreement  that 
it  should  be  accepted  as  a  payment. 

TMs  is  a  different  case  from  that  of  Davis  v.  Anable,  In 
this  case  Carpenter  purchased  the  interest  of  the  defendant  in 
the  partnership  stock  and  agreed  to  pay  the  debts.  This  was 
known  to  the  plaintiff,  who  continued  dealing  with  the  new  firm 
the  same  as  he  had  with  the  old.  In  fact,  the  additional  debt  in- 
<sluded  in  the  notes  was  but  a  continuation  of  the  account.  For 
aught  I  am  able  to  see,  the  notes  were  intended  to  coyer  and 
embrace  the  whole  account — ^the  old  as  well  as  the  new — as  the 
debt  of  the  makers  of  the  notes,  but  not  to  operate  as  a  payment 
and  satisfaction  of  any  part  of  the  account  until  they  were  paid. 
Upon  these  fiftcts  alone,  I  am  of  opinion  that  the  law  would  not  hold 
that  the  notes  were  made  and  accepted  as  collateral  security,  but 
as  an  adjustment  and  conditional  payment  of  the  account  merely. 
Had  Milman  alone  signed  the  notes,  under  the  same  circumstan- 
ces, it  seems  clear,  within  the  authority  of  the  foregoing  cases, 
that  a  judgment  upon  them  against  him  would  have  discharged 
both  Carpenter  and  the  defendant.  I  confess  I  am  unable  to 
perceive  how  the  fitct  that  Carpenter,  who  was  to  all  intents  and 
purposes  a  party  to  the  debt,  joined  with  Ifilman  in  making  the 
note,  can  alter  the  principle.  It  seems  to  me  the  note  was  not 
eollateral  in  tiiis  case,  any  more  than  it  would  have  been  had 
Milman  edgned  it  alone.  I  admit  ^t  the  parties  eould  ecmtrol 
ibis  by  their  agreem^itat  the  time  the  note  was  delivered ;  and 
if  there  is  any  evidence  that  such  an  agreement  was  made,  the 
parties  are  bound  by  it,  and  the  judgments  upon  Ae  notes  have 
not  affected  the  ori^nal  debt.  Otherwise  if  th^re  is  no  evidence 
in  the  case  of  any  particular  agreement,  enoept  the  making  and 
delrrery  <^  die  notes  to  the  plaintiff  and  the  receipt. 

This  view,  I  think,  goes  &r  toward  recondling  the  oases  cited, 
upon  the  argument,  whieh  at  &rst  view  seem  direetly  in  oonfiiet 
with  each  other. 

VoL.XVn.  64 
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The  mere  taking  of  the  notes  by  the  plaintiff  on  time  did  not 
operate  to  discharge  the  defendant.  The  notes,  according  to 
the  finding,  were  taken  as  a  collateral  securitj,  and  the  right  of 
action  was  not  suspended,  npon  the  account,  in  that  view,  either 
before  or  after  the  judgment,  until  satisfaction. 

Judgment  of  special  term  reyersed.  New  trial  ordered; 
costs  to  abide  the  event 

[Monroe  General  Term,  March  6,  185i.  Sdden^  Wdks  and  JokMMs 
Jostices.] 
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It  ill  well  settled  that  nothing  shall  be  intended  to  be  ont  of  the  jorisdictioo 
of  a  superior  court  bnt  that  which  specially  appears  to  be  so ;  and  that 
on  the  contrary,  nothing  shall  be  intended  to  be  within  the  Jurisdiction  of 
an  inferior  court  but  that  which  is  so  expressly  alleged. 

County  courts  are  not  inferior  courts,  in  the  sense  that  every  thing  is  required 
to  be  specifically  certified,  upon  their  records,  under  the  penalty  of  their 
Judgments  being  liable  to  be  attacked  and  avoided  collaterally. 

Jurisdiction  will  be  intended,  in  their  &vor,  whei^  the  contrary  does  not 
expressly  appear. 

Appeal  by  the  defendants  from  a  judgment  of  the  county 
court  of  Monroe  county.  The  action  was  for  an  assault  and 
battery.  The  complamt  was  general,  without  any  allegation  as 
to  the  residence  of  the  defendants.  The  answer  denied  the 
complaint,  and  also  set  forth  a  justification,  on  the  ground  that 
the  defendants  were  a  committee  of  St.  Peter's  church,  in 
Rochester,  and  were  engaged  in  keeping  the  doors  dosed,  when 
the  plamtiff  attempted  to  open  them  by  force,  and  the  alleged 
assault  was  made  in  resisting  such  attempt. 

The  action  was  tried  at  the  September  term,  1853,  and  a 
yerdict  of  fifty  dollars  rendered  against  the  defendants ;  upon 
vhich  judgment  was  entered  for  th^  plaintiff.  The  defendanto 
H^ppealed  to  this  court. 
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J.  O.  Cochrane^  for  the  appellants,  insisted  that  it  did  not 
appear  firom  the  record  that  the  county  court  had  jurisdiction 
of  the  cause  of  action ;  there  being  no  allegation  that  the  defend- 
ants were  residents  of  Monroe  county  at  the  time  the  action 
was  commenced.  And  that,  the  county  court  being  an  inferior 
court,  it  was  necessary  that  fact  should  be  expressly  alleged. 

Bishop  if  Rawson,  for  the  respondent.  I.  The  record  shows 
that  the  court  had  jurisdiction  of  the  subject  matter  of  the 
action.  {Code,  §  80.)  It  appears  by  the  record  that  on  the 
2d  day  of  January  the  defendants  were  all  in  Bochester,  and 
committed  the  assault  and  battery  complained  of.  They  cannot 
ask  the  court  to  infer  that  they  had  come  from  another  county 
to  commit  the  injury.  Again,  they  were  the  committee  of  the 
church  in  Bochester,  and  were  in  actual  possession  and  resisting 
the  entry  of  the  plaintiff.  They  cannot  ask  the  court  to  presume 
they  resided  in  one  county  and  were  in  the  actual  possession  of 
property  in  another.  After  Terdict,  all  presumptiofiis  from  the 
iiM3ts  shown  are  to  be  construed  in  favor  of  upholding  the  ver- 
dict. II.'  The  defendants,  by  appearing,  trying  the  action,  and 
allowing  judgment  to  be  entered,  without  objecting  to  the  juris- 
diction of  the  court  over  their  persons,  have  waived  their  right 
to  raise  such  objection.  {Cokeys  Lit.  127,  b.  2  Caines?  Cases^ 
39.  10  Wend.  600.  Peter^  C.  C.  R.  489.  6  Barb.  618. 
11  Illinois^  432.)  III.  The  county  coturt  having  origincd  juris- 
diction and  proceeding  according  to  the  course  of  the  common 
iatc,  is  a  "  superior  court"  within  the  common  law  meaning  of 
that  term,  and  is  presumed  to  have  acted  within  its  jurisdiction. 
(PeacockY.Bdl,!  Sound.  74.  19  Car.  2.  8  East,  61.  RexY. 
Peckham,  Carth.  406.)  In  17  Wend.  488,  and  21  Id.  40,  Justice 
Gowen  says:  ''I  understand  the  case  of  Peacock  v.  Bell^ 
(1  Sound.  74,)  as  speaking  of  the  manner  in  which  courts  are  to 
treat  records  which  are  brought  before  them  on  writs  of  error." 

Bjf  the  Court,  Johnson,  J.  The  only  point  made  on  the 
part  of  the  appellants  is,  that  it  does  not  appear  firom  the  record 
that  the  county  court  in  which  the  action  was  brought  and  tried 
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had  jurisdiction  of  the  cause  of  action,  there  being  no  allegation 
that  the  defendants  were  all  residents  of  Monroe  coimly  at  the 
time  of  the  commencement  of  the  action.  No  such  question 
appears  to  have  been  raised  upon  the  trial,  and  nothing  of  the 
kind  was  set  up  by  way  of  defense  in  the  answer  of  the  defend-* 
ants.  It  is  clear  enough  that  had  it  appeared  by  the  record 
that  at  the  time  of  the  commencement  of  the  action,  the  defend- 
ants or  some  of  them  resided  out  of  the  county,  the  judgment 
would  be  set  aside  for  want  of  jurisdiction  in  the  court  to  enter< 
tain  the  action.  And  the  same  rule  would  follow,  if  the  ooonty 
courts  as  now  organized  are  to  be  treated  as  inferior  courts  of 
limited  jurisdiction,  in  the  technical  sense  of  the  term,  Ii]^e  courts 
of  justices  of  the  peace  and  surrogates^  courts ;  inasmuch  as  it 
does  not  affirmatively  appear  by  the  record  in  this  case  that 
the  defendants  were  all  or  any  of  them  residents  of  the  connty 
of  Monroe  when  the  action  was  commenced.  It  has  long  been 
well  settled  both  in  this  state  and  in  England,  that  nothing  shall 
be  intended  to  be  out  of  the  jurisdiction  of  a  superior  court  but 
that  which  specially  appears  to  be  so ;  and  on  the  oontruy, 
nothing  shall  be  intended  to  be  within  the  jurisdiction  of  an 
inferior  court  but  that  which  is  so  expressly  alleged.  {Peacock 
T.  BeU,  1  Saund.  74.)  In  a  very  early  case  in  our  own  conrt^ 
(Jimes  4*  Crawford  v.  Reedj  1  Johu  Cos.  20,)  tiie  rule  was 
laid  down,  "  that  courts  of  inferior  jurisdiction  not  proceeding 
according  to  the  course  of  the  common  law,  are  confined  strictly 
to  the  authority  given  them :  they  can  take  nothing  by  impli* 
cation,  but  must  show  the  power  expressly  given  them,  in  every 
instance."  These  cases  contain  the  true  rule  upon  the  snbjecty 
as  uniformly  acted  upon  and  understood^  The  question  then 
arises,  are  the  county  courts  superior  or  inferior  courts,  in  the 
technical  sense  of  those  terms.  That  they  are  not  conrte  of 
general  original  jurisdietion,  is  clear.  They  are^  however,  ooorte 
of  origmal  jurisdiction  as  to  all  matters  of  which  by  the  statute 
they  are  permitted  to  take  cognizance.  {Const.  1846,  art  6,  §  14. 
CodOj  i  80.)  I  am  not  aware  that  this  question  has  ever  been 
decided  in  a  ease  where  the  point  has  directly  arisen,  sfid  I  siiAlI 


HONBOE— MABOH,  1854.  509 


Knndolf  v,  Thalheimer. 


therefore  examine  it  as  an  original  qnestion,  by  snch  lights  aa 
anthority  and  analogy  may  afford. 

It  was  well  settled  that  jurisdiction  woold  be  presumed  in 
iayor  of  the  late  courts  of  common  pleas  where  it  did  not  appear 
upon  the  records.  {Foot  v.  Stevens,  17  Wend.  483.  Hart 
y.  Seixas,  21  Id.  40.)  But  they  were  held  to  be  courts  of 
general  jurisdiction,  as  well  as  courts  of  record,  proceeding 
according  to  the  course  of  the  common  law.  Whereas  the  ju- 
risdiction of  county  courts  is  limited  by  statute,  in  civil  actions, 
to  cases  where  the  claim  does  not  exceed  $500  and  the  defend* 
ants  are  all  residents  of  the  county  where  the  action  is  com* 
menced.  But  they  are,  neyertheless,  courts  of  record,  and 
proceed  according  to  the  course  of  the  common  law,  each  haying 
a  clerk  and  a  seal.  Although  their  jurisdiction  is  limited  and 
prescribed  by  statute,  their  practice  is  not,  any  more  than  that 
of  the  supreme  court;  but  they  proceed  as  does  this  courts 
according  to  the  course  of  the  common  law,  and  are  goyemed 
by  the  same  rules  and  practice.  They  have  not  the  same  pow- 
ers which  pertained  to  the  old  courts  of  common  pleas,  it  is 
true ;  but  while  in  some  respects  their  powers  haye  been  cur* 
tailed,  or  to  speak  more  accurately,  powers  to  the  same  extent 
haye  not  been  conferred,  in  other  respepts  new  powers  haye 
be^i  added,  far  beyond  what  the  old  courts  of  common  pleas  oyer 
possessed.  So  that  if  the  question  of  superiority  or  inferiority 
between  these  courts  and  the  late  courts  of  common  pleas  were 
to  depend  upon  which  courts  had  the  most  numerous  and  exten- 
siye  powers,, it  might  be  somewhat  difficult  to  determine  which 
of  the  two  was  Ae  superior  court.  ^  All  courts,"  says  Oh.  Jus- 
tice Marshall  in  KemjH?e  Lessee  y.  S^^ennedff,  (5  OancA,  173,) 
**  from  which  an  appeal  lies  are  inferior  courts  in  relation  to  the 
appellate  courts  to  which  their  judgments  may  be  carried,  but 
Ihey  are  not  therefbre  inferior  courts  in  the  technical  sense  ci 
those  words.  They  apply  to  courts  of  special  and  limited 
jurisdiction,  which  are  erected  on  siK^h  jmnciples  that  their 
judgments,  taken  alone,  are  entirely  <Ksregarded,  and  the  pro» 
eeedings  must  show  their  jurisdiction.'' 

Svurrogateiif  comts  haye  been  repeatedly  held  to  be  inferior 
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conrtfl,  and  they  are  obviously  so.  For  although  th&j  are 
courts  of  record  they  have  no  common  law  powers,  and  do  not 
proceed  according  to  the  course  of  the  common  law,  but  accord- 
ing to  the  statute,  like  a  justice's  court.  And  this  I  take  to  be 
the  true  diBtinction  between  superior  and  inferior  courts,  which 
are  in  any  legal  sense  courts  of  record. 

County  courts  are  courts  of  general  jurisdiction  as  to  kinds 
or  classes  of  civil  actions,  and  are  in  no  respect  limited,  except 
by  the  amount  of  the  claim  and  the  non-residence  of  the  defi^- 
ants  in  the  county,  or  some  of  them,  where  the  action  is  com- 
menced. In  the  leading  case  upon  this  question,  that  of  Pea- 
cock V.  Bellj  {supra,)  which  was  brought  before  the  king's  bench 
on  writ  of  error  from  the  court  of  the  county  palatine  of  Durhao^ 
the  error  alleged  was,  that  it  did  not  appear  from  the  record  that 
the  conttact  upon  which  the  action  was  brought  was  made  within 
the  jurisdiction  of  the  court,  whereas  by  statute  the  court  had  no 
right  to  try  any  cause  which  arose  upon  a  contract  made  in  an- 
other county.  That  the  declaration  only  alleged  in  indebtedness 
by  the  defendant  at  the  city  of  Durhamj  which  would  be  true 
if  the  contract  was  made  elsewhere,  and  out  of  the  county.  But 
the  court  held  that  although  both  the  court  of  the  county  palatine, 
and  the  common  bench,  were  inferior  to  that  court,  they  w«re  not 
inferior  courts  in  the  sense  that  every  thing  must  be  certified 
precisely  upon  the  record ;  and  that  they  would  take  notice  <rf 
the  jurisdiction  of  such  courts,  and  intend  that  the  contract  was 
made  within  the  jurisdiction,  if  the  contrary  did  not  appear. 
These  courts  of  county  palatine  were  of  the  species  denomi- 
nated private  courts,  and  had  but  a  limited  local  jurisdiction, 
but  they  had  cognizance  of  actions  both  in  law  and  equity. 

The  question  is  not  whether  the  court  in  question  is  inferior 
or  superior  to  some  other  court,  but  whether  it  is  inferior  m  the 
sense  that  every  thing  is  required  to  be  specifically  certified 
upon  its  records ;  and  if  it  is  not  so,  its  judgments  may  be 
attacked  and  avoided  collaterally.  I  am  clearly  of  opinion  that 
in  that  sense  county  courts  are  superior  courts. 

They  are  in  their  nature,  constitution,  machinery  and  prso- 
tlce,  common  law  courts.    They  are  held  by  judges,  and  prac' 
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ticed  in  only  by  attorneys  admitted  upon  examination  to  practice, 
and  presumed  to  be  learned  in  the  law.  Their  records  come 
within  the  class  of  records  and  proceedings  contemplated  by 
the  act  of  congress,  entitled,  when  duly  anthenticated,  to  fall  faith 
and  credit  in  other  states.  The  result  would,  I  think,  be  the 
same,  if  the  question  were  to  turn  upon  the  fact  of  their  being 
courts  of  original  jurisdiction  or  otherwise.  If  by  original 
jurifldiction^is  to  be  understood  jurisdiction  independent  of  any 
statute,  they  could  not  be  considered  courts  of  that  character. 
Bouvier  says,  '^  jurisdiction  is  original  when  it  is  conferred  on 
the  court  in  the  first  instance,  which  is  called  original  jurisdic- 
tion."  (Bouv.  Law  Die,  tU.  Jurisdiction.)  In  this  sense, 
which  is  only  in  contradistinction  to  appellate  jurisdiction,  their 
jurisdiction  would  be  regarded  as  original.  But  whatever  may  be 
the  original  and  true  legal  interpretation  of  the  phrase,  it  was,  I 
apprehend,  the  design  of  the  framers  of  the  constitution,  and  of  the 
legislature  which  enacted  the  code,  to  give  them  original  juris- 
diction m  that  sense  which  should  make  them  superior  courts, 
or  at  least  to  place  them  upon  an  equal  footing  .with  those  courts 
which  do  possess  it  in  the  strict  sense,  as  to  all  matters  within 
the  sphere  prescribed  to  them.  The  language  both  of  the  con- 
stitution and  the  code  clearly,  I  think,  indicates  this.  By  the 
judiciary  act,  §  29,  it  was  proyided  that  nothing  in  that  section 
should  be  deemed  to  confer  original  jurisdiction  upon  those 
courts  in  any  action  known  to  the  common  law.  The  code  has, 
however,  changed  this,  and  g^ves  them,  within  the  limits  pre- 
scribed, original  jurisdiction  in  all  civil  actions.  And  this  is 
in  accordance  with  the  provision  of  the  constitution.  I  con- 
clude, therefore,  that  in  regard  to  county  courts,  jurisdiction 
wiU  be  mtended  in  their  &vor  when  the  contrary  does  not  ex- 
pressly appear. 

If  the  defense  reaUy  existed,  the  defendants  should  have  set 
it  up  in  their  answer ;  not  having  done  so,  either  in  the  answer 
or  by  their  evidence  upon  the  trial,  it  will  not  be  presumed  in 
their  belialf  to  have  existed.  It  was  urged  by  the  phuntiff 's 
counsel  that  even  if  it  was  to  be  presumed  the  defendants  or 
Bome  of  them  we^e  non-residents,  where  the  contrary  did  not 
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expressly  appear,  the  defendants  waived  the  objection  by  ap* 
pearing  and  going  to  trial  without  objection.  But  this  is  not  so. 
If  the  defendants,  or  any  of  them,  were  in  fact  nonrresidents 
when  the  action  was  commenced,  the  coort  had  no  jorisdicticm  of 
the  matter,  any  more  than  it  would  have  had,  had  the  claim 
been  for  $1000.  It  is  the  kw  which  gives  jurisdiction,  and  Ihe 
consent  .of  the  parties  cannot  confer  it  in  a  case  which  the  law 
excludes.  Where  some  personal  privilege  exempts  the  party 
from  the  jurisdiction,  he  may  waive  it.  But  in  a  case  like  this, 
whether  the  court  could  take  cognisance  of  the  subjed  maUer 
or  not,  depends  upon  the  fiict  of  the  defendants'  residence  in  or 
out  of  the  county  at  a  given  period.  This  the  parties  could  not 
waive  or  change  by  any  consent,  or  any  ne^ect  to  raise  the 
objection  by  the  pleadings,  or  upon  the  trial. 

But  upon  the  ground  that  the  presumption  is  in  &vor  of  the 
defendants'  residence  in  the  county  of  Monroe  at  the  time  of 
the  commencement  of  the  action,  as  regards  these  courts^  I  am 
of  opinion  the  judgment  should  be  affirmed. 

Judgment  affirmed. 

Note.  This  cue  was  dedded  before  the  jadges  had  seen  the  reported 
ease  of  FYees  t.  IiYn-d,  (2  SOden,  176.)  That  case  was  r^erred  to  upoa  ttw 
argument  by  the  appellants'  counsel,  but  Mr.  Justice  Welles,  who  was  a 
member  of  the  court  of  appeals  when  that  case  was  decided,  and  took  part 
in  the  decision,  understood  the  point  upon  which  the  decision  tamed  was 
the  constitutionality  of  the  act  establishing  county  courts,  and  not  tbo  sa- 
perior  or  inferior  character  of  those  courts.  The  question  is  QBgarded  as  one 
of  sufficient  importance  to  Justify  a  report  of  the  case  and  dedsioiL  Kot  ss 
dissenting  fh>m  tbe^  decision  of  the  court  of  appeals,  but  for  the  pur- 
pose of  eliciting  a  fkiller  and  more  carefhl  discussion  and  examination  in  that 
court  than  it  would  seem  to  have  undeigone,  should  it  regard  the  quealioii 
as  sUll  an  open  one. 

[MoMBOE  GsMBRAL  TsBM,  liudi  6,  1861  OHitm,  wmt$  ant  UUwa, 
justices,] 
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Coolncli  of  bftUment,  when  it  is  sooght  to  enlarge  tbe  Iki^hty  of  the  Mloe, 
should  not  be  ezponnded  nniliTorably  to  the  beileoi  beyond  tbe  obvious 
scope  of  the  terms  of  the  agreement.  Therefore,  a  covenant  to  irtsure 
shoald  never  be  implied ;  a  covenant  of  that  nature  not  appertaining  to 
contracts  of  bailment. 

By  a  clause  in  a  charter  party,  binding  the  charterer  to  retam  the  boats  at  a 
g^VBB  period,  '<  in  m  good  condUUm  ms  they  now  are,  mth  the  exception  of  the 
efrdineety  use  amd  wetur"  the  charterer  does  not  undertake  to  become  an  in- 
swrer  against  the  perils  of  the  sea,  or  risks  of  navigation ;  and  if  the  boats 
are  wrecked  and  lost  in  a  violent  storm,  during  the  continuance  of  the  char- 
ter, iPkhout  his  fiiult,  he  is  not  liable  ft>r  their  value. 

This  was  an  acii(Xi  to  reooyer  the  valae  of  a  steamboat  and  a 
canal  boat,  for  not  returning  the  same  aooording  to  the  condition 
of  a  charter  party,  of  which  the  following  is  a  copy.  ^  Articles 
of  agreement  made  and  entered  into  this  25th  day  of  July, 
A.  D.  1851,  by  and  between  Edwin  Ames  of  the  one  part,  and 
Edgar  Belden  of  the  city  of  Rochester  of  the  other  part,  wit- 
nesseth :  the  said  Edwin  Ames  of  the  one  part,  Jias  this  day 
chartered  and  hired  nnto  the  said  Belden  of  the  other  part,  the 
steamboat  George  Clinton  of  Oswego,  bnrden  108  tcms,  or  there- 
abouts, with  all  the  appurtenances,  cables,  anchors,  chains,  4&a 
which  are  new,  and  which  belong  to  said  steamboat,  for  two 
months,  from  the  first  day  of  August,  to  be  deliyered  at  the 
port  of  Port  Ontario.  But  in  case  the  said  Ames  shall  deliver 
the  said  boat  at  any  time  before  the  first  day  of  August,  the 
time  shall  take  date  from  the  timte  of  delivery;  and  for  the  use 
of  said  steamboat,  and  for  the  use  of  a  canal  boat,  (which  is  in- 
tended to  be  chartered  with  said  steamboat,)  agrees  and  binds 
himself  to  pay  to  the  sud  Ames,  fiir  the  use  of  said  boats,  two 
hundred  and  seventy-five  dollars,  the  payments  to  be  made  as 
Ibllows:  one  hundred  dollars  on  the  delivery  of  said  boats,  at 
Bight  drafts  on  said  Belden ;  one  hundred  dollars  on  the  first 
day  of  September,  and  seventy-five  dollars  at  the  ezpiration  of 
flftid  two  months.  And  it  is  further  understood,  that  the  said 
Belden  shaQ  be  at  all  the  expense  of  manning  and  fiimishing 
Msd  boat  <Hr  boats  lor  the  time  above  stated,  and  retomthe  same 
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to  the  said  Ames  at  the  port  of  Port  Ontario,  in  as  good  condA- 
Hon  <is  they  now  are^  toitk  the  exception  of  the  ordinary  use 
andwear;  and  if  the  said  Belden  shall  at  any  time  refuse  to 
falfiU  on  his  part,  the  said  Ames  shall  have  the  right  to  take 
possession  of  the  said  boats,  "(fherever  the  same  be  found.  Oiven 
under  our  hands,  this  25th  day  of  July,  1851. 

Signed,        Edwin  Ames. 

Edoar  Belden." 

The  complaint  alleged  the  transfer  by  Edwin  Ames  of  his  in- 
terest in  the  agreement  to  the  plaintiff.  The  breach  assigned 
was  the  non-delivery  of  the  boats  at  Port  Ontario,  according  to 
the  terms  of  the  contract.  The  defendant,  in  his  answer,  alleged 
that  the  boats  while  employed  in  the  purposes  of  navigation  for 
which  they  were  chartered,  and  daring  the  continuance  of  the 
charter,  were,  in  a  violent  storm,  and  by  the  act  of  Ctod,  and 
without  the  &ult  of  the  defendant,  or  his  servants  or  agents, 
wrecked  and  lost,  by  reason  whereof  he  was  unable  to  perform 
the  agreiement  on  his  part.  The  plaintiff  demurred  to  this 
answer. 

The  issue  of  law  was  tried  before  the  Hon.  W.  F.  Allen,  at 
his  chambers,  upon  stipulation,  in  May,  1853.  The  demurrer 
was  sustained,  and  judgment  entered  for  the  plaintiff.  The  de- 
fendant appealed  to  this  court. 

C.  Whitney^  for  the  plaintiff. 

Benedict  ^  Martindale,  for  the  defendant. 

By  the  Courts  Hubbard,  J.  The  determination  of  the  issue 
of  law  in  this  case  involves  a  construction  of  the  following 
clause  in  the  agreement,  on  which  the  action  is  founded.  ^^  And 
it  is  further  understood,  that  the  said  Belden  shall  be  at  all  the 
expense  of  running  and  furnishing  said  boat  or  boats,  Sht  the 
time  above  stated,  and  return  the  same  to  the  said  Ames  at  the 
port  of  Port  Ontario,  in  as  good  condition  as  they  new  are,  wiik 
the  exception  of  the  ordinary  use  and  wear!^  It  is  contended, 
pn  the  part  of  the  plaintiff,  and  this  is  the  gr»vamea  of  tlM 
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acticm,  tliat  the  defendant  covenanted  by  the  terms  of  this  danse 
to  return  the  boats  at  ail  hazardsy  at  the  expiration  of  the  lease, 
and  that  he  is  not  excused  from  performance  on  the  ground  of 
the  casualt J  set  up  in  the  answer.  This  constraction  I  think 
untenable.  In  my  judgment,  the  understanding  expressed  is, 
mmply,  what  the  law  would  have  implied,  and  the  language  should 
therefore  be  construed  as  having  been  used  with  reference  to  the 
common  law  obligation  of  a  bailee  in  a  bailment  of  this  kind.  At 
common  law  the  duty  of  such  a  bailee  is  to  exercise  that  degree 
of  diligence  and  care  in  the  preservation  of  the  subject  of  the 
trusty  which  a  prudent  man  ordinarily  exercises  in  regard  to  his 
own  property.  {Story  on  Bail,  h  399.)  His  responsibility  is 
limited  to  ordinary  neglect ;  and  hence,  if  the  thing  bailed  is 
lost  or  injured  by  inevitable  accident,  without  his  fault,  he  is 
not  liable.  {Id.  §  408.) 
/{  It  cannot  be  doubted,  whatever  may  be  the  law  with  reference 
to  common  carriers,  but  that  a  bailee  may  enlarge  or  vary  his 
common  law  liability  by  special  agreement ;  {Id.  §  88 ;  2  Com. 
209 ;)  that  he  may  become  an  insurer  of  the  safety  and  re-deliv- 
ery of  the  property,  and  that  if  he  does  so,  he  cannot  plead,  in 
excuse  of  performance  of  his  undertaking,  a  disability  arising 
from  the  act  <f  God.  (6  Mass.  Rep.  68.  16  Id.  288.)  Such 
a  defense  would  involve  the  absurdity,  in  a  case  like  this,  of  al- 
leging a  calamity  apprehended  by  the  parties,  and  against  the 
consequences  of  which  the  baQee  expressly  indemnified  the 
bailor.  The  class  of  cases  where  such  a  defense  is  admissible,  is 
when  the  duty  or  obligation  is  merely  implied  by  lato^  as  the 
obligation  to  return  the  property  when  the  purposes  of  the  bail- 
ment are  fulfilled.  The  act  of  God  cannot  be  pleaded  in  excuse 
of  the  performance  of  an  express  covenant,  when  compensation 
in  damages  may  be  awarded.  (7  Mass*  Rep.  825.  16  Id.  288. 
2Saund.42%n.2.  6  7.  iZ.  759.  12  Tr6fid.589.  SCotoen, 
298.) 

I  can  find  no  reported  casein  point,  with  reference  to  thecon- 
struction  which  should  be  given  to  the  language  of  the  agree- 
ment now  under  consideration.  I  have  found  none  which  in  priur 
oiple  holds  that  because  such  language  is  used  by  the  partie0,.or 
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inaeried  ia  thel^  mitten  agreementi  it  should  be  ccmstraed  to  men 
any  thing  more  than  the  duty  or  obligation  which  the  law  would 
have  implied  had  it  been  omitted. 

The  case  of  Phillips  v.  Stevens^  (16  Mass.  Rep.  288^)  ism 
not^  I  think,  sustain  the  plaintiff's  position.  The  lessee  ex- 
pressly covenanted  to  keep  in  repair^  support  and  mainiam 
the  fences  and  buildings  on  the  demised  premises.  Daring  the 
continuance  of  the  term  the  buildings,  without  the  fiuilt  of  the 
lessee,  were  destroyed  by  fire.  It  was  held  that  hj  force  of  tk$ 
covenant^  the  lessee  was  bound  to  rebuild.  There  was  an  addi« 
tional  clause  in  the  lease  that  the  buildings  were  to  be  surren- 
dered at  the  expiration  of  the  term,  in  as  good  condition  as  they 
Irere  at  the  date  of  the  lease.  But  in  the  q)inion  of  the  court 
no  importance  seems  to  have  been  given  to  that ;  the  decision  is 
placed  expressly  on  the  ground  of  the  obligation  to  repair  and 
fnaintain,  which  could  not  be  performed  except  by  rebuilding. 
This  decision  was  made  upon  the  authority  of  repeated  English 
cases,  which  hold  the  same  doctrine,  that  a  covenant  to  keep  in 
repair  imposes  a  duty  to  rebuild  a  leased  tenement  destroyed  by 
an  accidental  fire,  during  the  term.  (Pardine  v.  Jme,  AIL  A 
27.  BuUock  V.  Dommit,  6  D.^  E.  650.  Walton  v.  Water- 
housey  2  SaufuL  420.)  So  in  case  of  a  covenant  to  build  sub- 
stafUiaUyj  and  keep  in  repair  for  a  given  time,  a  bridge,  it  hav- 
ing been  destroyed  by  an  extraordinary  floods  the  party  was  held 
bound  to  rebuild.  {Brecknock  Canal  Co.  v.  Pritchard^  6  D. 
4*  B.  751.)  Upon  the  same  principle  a  lessee  is  bound  to  pay 
rent  for  the  whole  term,  although  the  premises  are  consumed  by 
fire  in  tiie  mean  time.  (6Mass.R.GS.  SJbftn.44.  AUeynSj 
26.)  The  liability  is  predicated  upon  the  express  undertaking 
topaffrent;  if  the  lessee  intends  to  save  himself  from  the  hard- 
ship, he  should  insert  an  exception  in  his  lease.  In  this  case 
the  defendant  could  not  be  exempted  firom  the  payment  of  the 
agreed  price  for  the  use  of  the  boats,  by  reason  of  their  loss  by 
the  perils  of  tiie  sea^  because  he  made  no  exception  to  his  agree^ 
ment  to  pay. 

An  GxpreBB  provision  in  a  contract  of  bailment  tor  hire,  to  keep 
^  flolgeet  of  the  trust  safelif,  wiU  not  enlarge  tiie  comBMnUw 
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liability  <tf  the  bailee.  That  is  an  obligation  which  the  law  im- 
plies, that  is.  to  keep  cls  safely  as  an  ordinarily  prudent  man 
would  his  ovm  goods.  (2  Black.  Com.  458.)  Such  a  provision 
will  not  constitate  the  bailee  an  insurer  of  the  safety  of  the  thing 
bailed ;  and  should  it  be  destroyed  by  inevitable  oasnalty,  or 
stolen  without  the  fault  of  the  bailee,  he  will  not  be  responsible. 
{Foster  v.  The  Essex  Bank^  17  Mass.  Rep.  501.)  In  that 
case  Chief  Justice  Parker,  in  remarking  upon  the  a^eement  to 
keep  the?  money  deposited,  safely^  as  imposing  no  greater  duty 
than  the  exercise  of  ordinary  care,  says,  ^^  Any  thing  more  than 
this  would  amount  to  an  insurance  of  the  goods,  tohieh  cannot 
be  presumed  to  be  intended,  unless  there  be  an  express  agree- 
ment and  an  adequate  consideration  therefor.^  This  language 
is  peculiarly  applicable  to  this  case.  The  defendant  has  not  in 
terms  expressly  agreed  to  become  an  insurer,  and  there  is  no 
ocmsideration  expressed.  It  cannot  be  inferred  that  the  price 
of  the  use  of  the  boats  Was  fixed  with  reference  to  any  such 
engagement. 

Contracts  of  bailment,  when  it  is  sought  to  enlarge  the  liability 
of  the  bailee,  should,  says  Justice  Story,  {Story  on  Bail,  i  85,) 
not  be  expounded  un&vorably  to  the  bailee  beyond  the  obvious 
scope  of  the  terms  of  the  agreement  According  to  this  rule,  a 
covenant  to  insure  should  never  be  implied ;  it  does  not  apper- 
tain to  contracts  of  bailment,  and  if  superadded  it  should  only 
be  by  clear  and  explicit  agreement.  It  should  not  be  implied 
from  language  peculiar  to  contracts  of  bailment,  which  can  re- 
ceive a  proper  signification  as  importing  a  common  law  obligation, 
without  such  implication.  This  maxim  is  applicable  to  such  a 
ease :  ^'  Expressio  eorum  qwB  tadte  insunt  nihil  operaturJ' 
"  He  expression  of  a  clause  which  the  law  implies,  works  noth- 
ing."   {Broom^s  Legal  Maxims,  187.) 

It  seems  to  me,  dxerefore,  that  the  clause  in  the  agreement 
relating  to  the  return  of  the  boats,  to  int,^^inasgoodoondiiion 
as  they  now  are,  with  the  exception  of  the  ordinary  use  and 
wear^  being  simply  what  the  law  would  have  implied  firom  the 
nature  of  the  contract,  does  not  increase  or  vary  the  common  law 
Ittbili^  of  the  defendant    The  parties  must  be  presaased  to 
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have  used  the  language  in  the  sense  of  the  common  law.  Thu 
is  bat  applying,  e  oonverao,  the  rule  of  constrnction  that  what 
the  law  implies  from  the  words  of  a  written  agreement  will 
be  regarded  as  if  actually  expressed ;  the  mere  expression  of 
the  implication  will  therefore  add  nothing  to  the  force  or  ^ect 
of  the  instrument. 

Another  view  of  .this  case  might  be  taken,  to  show  that  the 
defendant  did  not  intend  to  become  an  insurer ;  it  is,  that  he 
would  not  have  been  liable  for  a  partial  lass  by  inevitable  aod- 
dent,  occurring  while  in  the  ordinary  use  of  the  boats.  By  par- 
ity of  reasoning,  therefore,  he  would  not  be  liable  if  the  destruc- 
tion of  the  boats  was  entire.  But  I  will  not  pursue  this  point, 
as  we  prefer  to  put  our  decision  of  the  case  on  the  ground  that 
the  defendant  did  not  undertake  to  become  an  insurer  against 
the  perils  of  the  sea  or  risks  of  navigation. 

The  order  sustaining  the  demurrer,  and  judgment  thereon,  must 
be  reversed  with  costs,  with  leave  to  the  plaintiff  to  reply. 

[Obweoo  General  Term,  April  8, 1854.  HvJbbard,  Pratt  and  Bacon,  Jus- 
tices.] 


Sharon  vs.  Mosher. 


In  an  action  for  the  breach  of  a  contract  of  warranty  npon  the  sale  of  a  horn, 
the  measure  of  damages,  as  b  general  mle,  is  the  difference  in  Valne 
between  the  horse  as  represented  and  his  actual  value. 

8o,  in  case  of  a  simple  l^al  wrong,  committed  without  circnmBtanoes  of  fraud 
or  wilU\ilness,  the  plaintiff  can  only  recover  the  damages  neoeasarOy  result- 
ing Arom  the  act  complained  of. 

But  when  the  wrong  complained  of  is  characterized  hj  fraud,  maUce,  or  gross 
carelessness,  the  rule  of  damages  should  be  extended,  so  as  to  emblAoe  all 
damages  which  naturally  flow  therefrom. 

Thus,  where  the  defendant,  upon  the  sale  of  a  mare  to  the  plaintifl^  vepra- 
sented  to  him  that  she  was  perfectly  gentle  and  kind,  which  repreaentatieB 
was  &Ise,  and  in  an  action  to  recoyer  damages  for  such  (Use  and  fraudulent 
representation  the  plaintiff  proved  that  within  two  days  after  the  sale  and 
pordiate  be  attempted  todrive  the  mare  be  Are  a  buggy,  when  sbe  c 
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UADoed  numlng  and  kickiiig,  and  the  boggy  was  brokeni  and  the  plalntifi; 
to  laye  Ub  lifs,  Bpning  to  the  ground,  and  thereby  broke  one  of  his  legi ; 
Bdd,  that  eyidence,  ojBTered  by  the  plaintiff;  to  show  the  natnre  and  extent 
of  the  ii^ory  to  his  leg ;  the  length  of  time  he  was  confined  to  his  house, 
disabled  fh>m  labor;  the  expenses  necessarily  incurred  in  effecting  a  cure; 
the  permanent  character  of  the  injury  to  his  limb;  and  as  to  the  damage 
done  to  the  buggy,  should  hare  been  receired ;  and  that  it  Aould  haTO 
been  left  to  the' Jury  to  say,  as  a  question  of  fkct,  whether  such  injuries 
resulted  from  the  yiciousness  of  the  mare,  and  were  the  probable  and 
natural  consequences  of  the  fraud  practiced  upon  the  plaintiff  by  the 
defendant 

This  was  an  action  to  recoYer  damages  for  fhe  false  and  fraudu- 
lent representations  made  by  the  defendant,  in  the  sale  of  a 
horse  to  the  plaintiff.  The  plaintiff  proved  on  the  trial  that  he 
purchased  a  mare  of  the  defendant,  giving  in  exchange  therefor 
a  yoke  of  oxen  and  a  silver  lever  watch  valued  at  $80 ;  that  the 
defendant  then  and  there  represented,  as  an  inducement  to  the 
trade,  that  the  mare  was  perfectly  gentle  and  kind;  which 
representation  he  knew  to  be  false.  The  plaintiff  also  proved 
that  in  two  days  after  the  trade  he  attempted  to  drive  the  mare 
before  a  buggy,  when,  without  any  apparent  cause,  she  com- 
menced running  and  kicking  until  the  buggy  was  badly  broken, 
and  to  save  his  life  the  plaintiff  spnmg  to  the  ground,  and  in 
falling  broke  one  of  his  legs.  There  was  no  evidence  imputing 
negligence  or  want  of  skill  in  driving,  to  the  plaintiff.  The 
plaintiff  then  offered  to  show  the  nature  and  extent  of  the  injury 
to  his  leg,  the  length  of  time  he  was  confined  to  his  house,  dis- 
abled from  labor ;  the  expenses  necessarily  incurred  in  effectbg 
a  cure  j  the  permanent  character  of  the  injury  to  his  limb, 
affecting  his  capacity  to  labor  up  to  the  time  of  the  trial ;  and 
also  offered  to  prove  the  damage  which  the  buggy  had  sustained 
by  the  kickbg  and  running  away  of  the  mare.  The  defendant 
objected  to  the  evidence,  and  the  court  sustained  the  objection ; 
ruling  that  '^the  only  measure  of  damages  was  the  difference 
in  value  between  the  mare  as  recommended  and  her  actual  value." 
The  plaintiff  excepted. 

The  jury  rendered  a  verdict  in  favor  of  the  plaintiff  for  $85 
damages.    The  plaintiff  appealed  to  this  court.    The 
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was  tried  before  Justice  Pratt,  at  the  JeffenKm  oiiooit)  in  Sep- 
tember, 1852. 

E.  B.  Wj/fm,  for  the  plamti£ 

T.  C.  Chittenden^  for  the  defendant 

Bff  the  Caurty  Hubbard,  J.  This  is  an  action  to  reeoyer 
damages  for  deceit  in  the  sale  of  a  horse.  The  only  question  to 
be  determined  is  as  to  the  measure  of  damages  allowable  upon 
the  £BM3ts  presented  in  the  bill  of  exceptions.  The  rule  adopted 
on  the  trial,  limited  the  recoTery  to  the  difference  in  value, 
between  the  mare  as  represented  and  her  actual  value.  This  is 
the  well  settled  rule  in  case  of  a  breach  of  contract  of  warranty, 
{Cory  Y.  Grumanj  4  ISUj  625 ;)  and  also  in  a  case  of  a  simple 
legal  torongy  committed  without  circumstances  of  firaud  or  wit 
fiiUness.  (  Walrath  v.  Bedfiddy  11  Barb.  868.)  But  when 
the  wrong  complained  of  is  characterized  by  frauds  malice  or 
gross  carelessness,  I  think  the  rule  of  damages  should  be 
extended,  so  as  to  embrace  all  damages  which  naiuraUy  Jimo 
therefrom.  ^ . 

I  think  the  evidence  offered,  to  prove  the  injuries  to  the  per- 
son of  the  plaintiff  and  to  his  vehicle,  should  have  been  received, 
and  that  it  should  have  been  left  to  the  jury  to  say,  as  a  ques< 
tion  of  &ct,  whether  they  resulted  from  the  viciousness  of  the 
mare,  and  were  the  probable  and  natural  consequences  of  the 
fraud  practiced  upon  the  plaintiff  by  the  defendant.  The  acci- 
dent occurred  within  a  day  or  two  after  the  trade,  the  very  first 
time  the  plaintiff  attempted  to  use  the  animal  Had  t&e  jury 
found  for  the  plaintiff  upon  this  question,  we  could  not  have 
disturbed  the  verdict  as  against  the  evidence. 

I  am  aware  that  there  are  some  authorities  which  apparent^ 
sustain  the  ruling  at  the  circuit,  confounding  all  diBtinctiap, 
whether  fraud  does  or  does  not  enter  into  the  transaction.  Such 
is  the  case  of  StUes  v.  WhUe,  (11  Met.  866.)  That  was  an 
•etion  to  recover  damages  for  dec/eit  in  the  sale  of  a  horse.  It 
is  stated  in  the  head  note  that  ''the  measure  of  damages  is  the 
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I  in  an  action  for  deceit  in  a  sale,  as  in  an  action  for  hreach 
of  warranty  on  a  sale,  namely,  the  difference  between  the  yalue 
of  the  article  sold  and  the  value  of  such  an  article  as  it  was 
represented  to  be."  The  decision  in  the  particular  case  was 
doubtless  correct,  but  I  think  the  general  rule  stated  in  the  note 
quoted  is  unsound.  The  action  was  tort,  and  on  the  trial  the 
court  ruled  '^  that  the  measure  of  damages  would  be  the  differ- 
ence between  the  actual  value  of  the  horse  sold,  and  the  value 
of  such  a  horse  as  this  was  represented  to  be,  by  the  defendent" 
To  this  ruling  the  plaintiff  did  not  except,  but  the  defendants 
did,  and  it  was  upon  his  ezcepti(m  that  the  cause  w^  argued 
before  the  supreme  court  Wilde,  J.,  in  delivering  the  opinion 
of  the  court,  speaking  of  the  rule  as  adopted  on  the  trial,  says: 
^'  The  defendants'  counsel  admitted  that  this  was  the  well  estab- 
lished rule  in  actions  on  the  contract  of  warranty ;  and  surely 
the  defendants  cannot  daim  a  more  &vorable  rule  of  damages, 
on  the  ground  of  their  own  firaud.  The  plaintiff  was  clearly  en- 
titled  to  such  a  horse,  or  the  value  of  such  a  horse,  as  that  sold 
to  him  by  the  defendants  was  by  them  represented  to  be."  The 
court,  it  seems,  simply  decided  that  the  defendants  could  not  ccnn- 
plain  of  the  rule  cf  damages  adopted  on  the  trial,  that  it  was  the 
lenient  rule  in  actions  on  contract.  The  principle  was  not  de- 
cided as  stated  in  tiie  note  of  the  ease,  to  wit,  that  the  sasoe 
measure  of  damages  prevails  ^  in  an  action  for  a  deceit  in  a  sale, 
as  in  an  actionfor  breach  of  a  warranty  on  a  sale."  If  tiieplain- 
tiff  had  on  the  trial  excepted  to  the  ruling,  and  offured  to  prove 
special  damages  as  the  legitimate  result  of  the  deceit,  then  the 
same  question  would  have  arisen,  whidi  is  presented  here. 

In  the  case  of  WkUneyY.  AUaire,  (1  Cam.  812,)  Judge  Qar- 
diner,  in  his  opinion,  says :  ^'  The  measure  of  damages  in  an  ac- 
tion upon  a  warranty  and  for  fraud  in  the  sale  of  propoiyis  the 
same.  In  either  case  they  are  determined  by  the  difference  in 
value  between  the  article  sold  and  what  it  should  be  according 
to  the  warranty  or  representation."  In  a  large  class,  and  per- 
haps a  majority  of  cases,  this  may  be  the  true  rule,  and  certainly 
was,  as  applied  to  the  case  before  the  court    But  the  proposition 
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should  be  modified  or  differently  stated,  I  think,  when  it  assumes 
the  form  of  a  general  rule. 

In  the  famons  case  of  the  diseased  sheep,  (Jeffrey  r,  Bigelow, 
(13  Wend.  518,)  the  damages  were  extended  beyond  the  meas- 
ure allowable  for  a  mere  breach  of  warranty  of  soundness.  The 
plaintiff  was  allowed  to  recover. for  the  injury  sustained  by  the 
communication  of  the  contagion  to  his  other  flock.  This  was 
doubtless  allowed  upon  the  principle  that,  from  the  nature  of  the 
disease,  the  defendant  might  have  anticipated  its  communication. 
See  also  Evans  Pothier,  part  Ij  ch,  2,  art.  8,  pi.  166,  referring  to  a 
similar  ca'^e  of  a  distempered  cow.  The  allowance  of  this  species 
of  special  damage,  is  simply  applying  to  a  particular  case  the  &- 
miliar  elementary  axiom,  which  holds  a  party  committing  a  wiUful 
injtcry  responsible  for  all  the  natural  or  probable  consequences  of 
his  conduct.  The  kw,  for  the  purpose  of  remunerative  justice, 
holds  that  the  wrongdoer  contemplated  all  such  consequence& 
(2  W.  Black.  Rep.  892.  GuUle  v.  Swan,  19  Jokn.  381.  Vanr 
denburgh  v.  Tmax,  4  JDenio,  464.) 

In  the  case  of  Dewint  v.  WiHse,  (9  Wend.  82S,)  the  dam- 
ages were  enhanced  beyond  the  terms  of  the  contract^  for  the 
fraudulent  brecLch  of  the  covenant.  {See  also  Nurse  v.  Barnes^  ^ 
Ld.  Raym.  7T ;  Blanchard  v.  Ely,  21  Wend.  360.)  It  H^if 
be  questionable  how  far  this  is  sound  law,  where  there  is  no  fraud 
in  the  inception  of  the  contract ;  and  I  only  cite  these  authori- 
ties to  show  how  little  doubt  there  can  be  that,  where  fraud 
taints  the  whole  contract,  the  wrongdoer  should  be  held  respon- 
sible for  all  the  special  damages  traceable  directly  to  his  wrong. 

As  before  remarked,  in  this  case  I  think  it  should  have  been 
left  to  the  jury,  under  the  evidence  given  and  offered,  to  say 
whether  the  special  damages  which  were  fully  averred  in  the 
complaint  were  the  natural  and  probable  consequence  of  the 
fraud  imputed  to  the  defendant. 

A  new  trial  must  be  granted ;  costs  to-abide  the  event. 

[Otwioo   GiNERAL   Term,  April  8,  1864.    BMqrdt  PraU  and   ^aemtt 
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If  a  chattel  mortgage  is  filed  in  the  clerk's  oflSce  of  the  town  in  which  the 
mortgagor  resided  at  the  time  of  Hnexecutient  that  is  sufficient;  whether 
the  mortgagor  he  a  resident  x>f  that  town  at  the  time  of  JUiitg  the  mortgage, 
or  not 

The  statute  contains  iio  direction  as  to  the  time  within  which  a  chattel  mort- 
gage shall  be  filed ;  and  in  the  absence  of  any  such  provision  the  conrft 
have  no  power  to  supply  the  deficiencyi  or  to  declare  a  mortgage  void  be- 
cause of  its  not  having  been  filed  at  the  time  it  was  executed. 

Tet  If  creditors,  or  bona  fide  purchaserSi  should  acquire  rights  in  the  property 
mortgaged,  before  the  filing  of  the  mortgage,  the  lien  of  the  mortgage  will 
be  postponed  to  such  rights. 

There  is  no  statute  now  in  force  requiring  canal  boats  or  scows,  while  navi- 

j  gating  the  canals  or  the  Hudson  river,  as  such,  to  be  registered  in  the  offices 
of  the  collectors  of  customs  of  the  United  States. 

A  canal  boat  or  scow  is  not  a  "  vessd  of  the  UnUed  States^"  within  the  meaning 
of  the  act  of  congress  declaring  that  no  bill  of  sale,  mortgage,  &c  of  any 
vessel  or  part  of  a  vessel  of  the  United  States,  shall  be  valid,  unless  the 
same  shall  be  recorded  in  the  office  of  the  collector  of  the  customs  whera 
such  Vjg^el  is  registered  or  enrolled. 

Nj^Awill  the  fact,  that  a  canal  scow  happens  to  be  navigating  the  Hudson 
river,  on  its  return  voyage  from  Brooklyn,  in  tow  of  a  steamboat,  change 
its  character,  or  bring  it  within  the  operation  of  the  act  of  congress. 

This  was  an  appeal  by  the  defendant  froto  a  judgment  en- 
tered upon  the  report  of  a  referee.  The  fiicts  stfficiently  a))pear 
in  the  opinion  of  the  court. 

JP.  Keman^  for  the  appellant.  I.  The  mortgage  should  have 
been  filed  at  the  time  it  was  given,  and  not  having  been  thus 
filed,  was  void  as  against  the  defendant,  who  was  a  purchaser  in 
good  faith,  «t  a  constable's  sale.  The  filing  is  in  lieu  of  actual 
cbange  of  possession,  and  therefore  should  have  been  immediate. 
(2  jH.  S.  186,  W  6,  9,  10.  Camp  v.  Camp  and  oihersj  2 
ally  628.  Wood  V.  Lowry,  IT  Wend.  492,  496.)  U.  There 
is  no  evidence  that  the  mortgagor  lived  in  Schroeppel  at  the 
time  the  mortgage  was  filed ;  and  besides,  it  was  more  than  a 
year  from  the  execution  of  the  mortgage  to  the  time  of  the  seis- 
nre  by  the  constable^  who  sold  to  the  defendant ;  and  a  new 
iiatement  should  have  been  filed.    (2  R.  S.  186,  i  11.    FUch 
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T.  Humphrey^  1  Derm^  163.)  III.  The  yessel  was  naTigatiiig 
the  waters  of  the  United  States  at  the  time  of  the  seizure,  and 
had  been  for  some  lime  previous  thereto^  and  was  subject  to  the 
United  States  laws.  Therefinre  the  mortgage  should  have  been 
recorded  in  the  custom  house;  and  not  having  been  Ihus  re- 
corded, was  void  as  against  the  defendant.  (9  U.  S.  StaitUes 
at  Lcarge,  440,  chap.  27.) 

H  D.  Sedgwitky  for  the  plaintiff.  L  The  question  as  to  the 
proper  place  of  filing  the  plaintiff's  mortgage  was  one  of  fiM^t, 
depending  upon  the  residence  of  t]ie  mortgagor.  The  referee 
found  that  he  resided  in  Schrceppel,  and  his  finding  is  conclusive* 
il.  One  question  of  law  only  arises  in  this  case,  i.  e.  whether, 
in  order  to  protect  liens  by  chattel  mortgage  on  canal  boats,  it 
is  necessary  to  register  them  in  the  office  of  the  collector  of 
New- York.  This  act,  relied  upon  by  the  defendant,  is  in  terms 
confined  to  vessels  of  the  United  StcUes,  and  provides  for  the 
recording  of  the  mortgage,  conveyance,  &c.  in  the  office  of  the 
collector  of  customs,  where  such  vessel  is  registered  or  enrolled. 
By  the  6th  and  7th  sections  it  will  be  seen  what  description  of 
tessels  is  intended.  (Laws  of  U.  &,  ch.  27.  9  Stat,  at  Large^ 
440,  441.)  This  is  to  regulate  the  priority  of  liens  in  the  courts 
of  the  United  States.  These  courts,  in  admiralty,  have  juii^ 
diction  of  all  ships  and  shipping,  seamen's  wages,  &c.,  and  rem* 
edies  are  enforced  by  libeling  the  vessels.  This  jurisdiction 
was  never  extended  even  to  our  large  inland  lakes,  until  within 
a  very  few  years,  (Feb<  1845.)  These  vessels  and  ships  cannot 
be  proeeeded  against,  except  in  the  United  States  courts^  and 
the  act  of  1850  is  not  applicable  to  proceedings  in  our  state 
courts^  eiea  if.  canal  boats  could  be  held  to  be  included  in  the 
term  ^  vessels  of  the  United  States.''  There  is  now  no  act  in 
force  i(x  the  registry  of  canal  boats,  except  our  state  atatatee 
regulating  the  canals*  It  appears  there  was  a  law  authoriadi^ 
their  being  registered  and  liceneedi  or  enrolled  and  lieenaed,  and 
compelling  ihem  to  pay  hoepxtal  money  like  ships  and  veeedat 
and  they  were  eompdled  to  procure  such  r^pstry  aad  eaaxtdl- 
MAt.    The  fees  paid  went  to  supply  the  hospital  fond  in  wUoii 
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ihey  might  share.  This  brought  them  within  the  jurisdiction 
of  the  U.  S.  courts,  and  they  could  be  hbelled  in  admiralty,  as 
for  seamen's  wages  on  ships  and  vessels.  But  authorusing  the 
fibelling  of  canal  boats  in  the  federal  courts  produced  intolerable 
evils,  and  the  whole  law  was  repealed,  and  is  so  totally  inappli- 
cable to  canal  boats  that  the  law  is  not  even  printed  in  the  stat- 
utes at  large.  {See  9  Stai.  at  Large,  ck.  60,  p.  88.)  All  the 
acts  in  force  now  authorizing  the  registry  of  vessels  may  be 
found  in  1  iS/ane/etf  o^  Z^S^e,  pp.  288, 291, 296 ;  and  it  will  be  seen 
that  the  description  of  vessels  which  may  be  registered  is  en- 
tirely inapplicable  to  Podunk  scows.  The  enrollment  of  steam- 
boats is  also  specially  provided  for,  showing  that  they  were  not 
included  in  the  registry  acts,  which  included  only  vessels. 
(2  SiaL  at  Large,  694.  4  Id.  129.  5  Id.  804.)  Except  this 
obsolete  act  to  increase  hospital  money,  there  never  was  any  act 
for  registry  which  included  canal  boats,  and  none  can  now  be 
found  on  the  statute  book.  The  cases  of  Manff  v.  Noyes  and 
Prosser,  (5  Hilly  84,)  Birkbeclc  v.  Hoboken  Ferry  Boats,  (17 
Min.  54,)  Walker  v.  BlackweU,  (1  Wend.  557,)  and  Farmers 
Delight  V.  Lawrence,  (5  Id.  564,)  are  in  point  to  show  the 
distinction  between  ships  and  vessels,  and  canal  boats.  It  would 
be  intolerable  to  require  all  mortgages  and  sales  of  canal  boats 
to  be  recorded  in  the  New- York  cusfcm  house. 

By  the  Court,  Bacon,  J.  The  lacts  of  this  case,  as  disclosed 
by  the  evidence,  are  substantially  as  follows :  On  the  5th  of 
June,  1851,  the  plaintiff  sold  to  <xie  Bishop  a  canal  boat,  called 
^'No.  80  of  Podunk,"  and  took  a  chattel  mortgage  thereon  to 
secure  some  notes  given  by  Bishop  as  a  part  of  the  purchase 
money.  The  mortgage  was  filed  in  the  office  of  the  derk  of  the 
town  of  Schroeppel,  Oswego  county,  on  the  16th  of  September^ 
1851,  where  the  referee  finds  Bishop  then  resided.  On  the  8tk 
of  July,  1852,  one  Patrick  Gainer  obtained  a  judgment  against 
Bishop,  upon  an  attachmei^  previously  issued  by  a  justice  of  the 
peace  at  Eongston,  Ulster  county,  on  which  the  boat  No»  80 
was  taken  and  sold  by  a  constable ;  the  defendant  in  this  suit 
Iteoonuag  the  purohaser  of  Bishop's  interest|Upoa  that  sale.  In 


1 


526  CASES  IN  THE  SUPREME  COURT. 

Hicks  V.  WilliMDB. 

the  year  1852,  and  prior  to  the  seizure  of  the  boat  on  the  attacli- 
ment,  she  had  been  employed  in  the  navigation  of  the  Erie  canal 
and  the  Hudson  river,  and  when  seized  was  on  a  return  trip  fix>m 
Brooklyn.  Default  had  been  made  in  the  payment  of  some  of 
the  notes,  and  the  plaintiff  had  the  right  to  enforce  the  mortgage, 
and  duly  demanded  the  boat  of  the  defendant  prior  to  the  com- 
mencement of  the  suit.  The  referee  reported  in  &vor  of  the 
plaintiff,  and  judgment  was  given  for  $522.85,  the  value  of  the 
boat,  and  interest.  On  the  trial  various  grounds  of  objection 
were  taken  to  the  right  of  the  plaintiff  to  recover  under  this 
stato  of  facts ;  only  three  of  which  it  is  important  to  consider  in 
disposing  of  this  case. 

I.  It  was  insisted  on  the  part  of  the  defendant,  that  it  did  not 
appear  that  the  boat,  or  Bishop  the  mortgagor,  were  in  Schroep- 
pel  at  the  time  the  mortgage  was  filed.  But  it  is  not  necessary 
that  any  such  fact  should  appear.  The  statute  (2  R.  S.  136, 
}  10)  requires  the  mortgage  to  be  filed  in  the  several  towns  and 
cities  ''  where  the  mortgagor  therein,  if  a  resident  of  this  state, 
shall  reside  at  the  time  of  the  execution  thereof. ^^  The  referee 
has  found  as  a  matter  of  fiict,  and  so  is  the  evidence,  that  at  the 
time  of  the  execution  of  the  mortgage.  Bishop,  the  mortgagor, 
resided  in  Schroeppel,  and  there  the  mortgage  was  filed,  in  com- 
pliance with  the  provision  of  the  statute.  There  is  nothin^^ 
therefore,  in  this  objection. 

II.  It  was  further  insisted  that  the  mortgage  not  having  been 
filed  €tt  the  time  it  wtM  given^  was  void  as  against  the  defend- 
ant ;  and  he,  therefore,  by  the  proceeding  under  the  attachment 
and  sale,  acquired  a  right  paramount  to  that  of  the  plaintiff  un- 
der his  mortgage.  The  filing,  it  is  said,  is  in  lieu  of  actual 
change  of  possession,  and  therefore  should  have  been  immediate. 
The  provision  of  the  statute  is  in  substance  that  every  mortgage 
of  goods  and  chattels,  not  accompanied  by  an  immediate  delivery^ 
shall  be  void  as  against  creditors  or  subsequent  purchasers  in 
good  fidth,  "  unless  the  mortgage,  or  a  copy  thereof  shcM  be 
filed  as  directed  in  the  subsequent  section."  And  the  next  sec- 
tion provides  for  the  filing  in  the  cities  and  towns  where  the 
mortgagor  resided  at  the  time  of  the  execution  of  the  mortgage. 


OSWEGO— APRIL,  1864.  527 


Hickfl  V.  WiUiams. 


Thid  is  the  only  directioii  of  the  statute  in  respect  to  the  filing, 
and  it  ^ill  be  seen  that  it  is  entirely  silent  as  to  the  time  when 
the  act  is  to  be  done.  A  subsequent  section,  it  is  true,  provides 
that  the  mortgage  shall  lose  its  preference  after  the  expiration 
of  a  year  from  the  filing,  unless,  within  a  given  time  prior  to  the 
expiration  of  the  year,  a  true  copy  shall  be  again  filed.  This, 
however,  determines  nothing  as  to  the  time  of  the  original  filing, 
and  the  question  reeurs,  when  must  that  be  done?  Must  it  be 
€0  instanti  the  mortgage  is  executed ;  must  it  be  within  a  week, 
or  a  month,  or  six  months  ?  The  statute  is  silent  as  to  this,  and 
it  would  be  but  judicial  legislation  to  prescribe  an  arbitrary  rule 
on  this  subject.  We  can  see  some  inconveniences  which  result 
firom  the  absence  of  such  a  provision,  and  it  would  doubtless  have 
been  better  for  the  legislature  to  have  fixed  some  limit  in  the 
act,  within  which  the  duty  of  filing  must  be  performed,  but,  in 
the  absence  of  any  such  direction,  we  do  not  see  that  we  are 
authorized  to  supply  the  deficiency.  If  the  rights  of  creditors 
or  bona  fide  purchasers  should  intervene,  then  it  is  doubtless 
the  rule  that  the  lien  of  the  mortgage  must  be  postponed  to  such 
rights ;  but  no  such  case  is  presented  here.  The  mortgage  was 
duly  on  file  in  Sept.  1851,  many  months  before  the  judgment 
under  which  the  defendant's  claim  was  recovered ;  and  he  was 
legally  chargeable  with  notice  of  the  fact,  and  therefore  took 
subject  to  the  plaintifT's  right  to  enforce  his  lien  under  the  mort- 
gage. This  objection,  therefore,  we  think  cannot  be  sustained. 
lU.  It  is  finally  objected  to  the  plaintifi^'s  right  of  recovery, 
that  inasmuch  as  the  boat  was  navigating  the  Hudson  river  at 
the  time  of  the  seizure,  she  was  a  ^  vessel  of  the  United  States," 
and  came  within  the  provisions  of  the  law  requiring  the  mort- 
gage to  be  recorded  in  the  collector's  office  at  New-York,  and 
that  no  proof  having  been  given  of  any  such  registry,  the  mort- 
gage was  void  as  against  the  defendant.  This  point  was  argued 
with  zeal  and  ingenuity,  and  if  well  taken,  will  prove  of  serious 
consequence  to  a  large  class  of  securities  held  upon  canal  boats 
navigating  our  inland  waters,  and  performing  occasional  trips  upon 
the  Hudson  river.  The  provision  on  this  subject  to  which  we 
are  referred  is  in  the  act  of  congress  passed  July  29, 1850,  and 
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found  in  the  9th  volame  of  the  U.  S.  Statutes  at  Lurge,  p.  440, 
d&c.  The  first  section  is  as  follows  :  "  No  bill  of  sale,  mortgage^ 
hypothecation,  ^r  conveyance  of  any  vessel^  or  part  of  a  vessel 
of  the  United  States^  shall  be  valid,  &o.  unless  such  bill  of  sale, 
mortgage,  hypothecation  or  conveyance  be  recorded  in  the  office 
of  the  collector  of  the  customs  where  such  vessel  is  regisier&d 
or  enroUedP 

Upon  this  section  two  inquiries  arise.  (1.)  Is  a  canal  boat 
required  to  be  registered  or  enrolled  7  and  (2.)  Is  she  within 
the  description  of  a  vessel  of  the  United  States  ?" 

1.  By  an  examination  of  the  general  scope  and  provisions  o^ 
the  registering  acts,  it  appears  to  us  quite  obvious  that  an  ordi-j 
nary  canal  boat  or  scow,  as  the  boat  in  question  was,  could  neve^ 
have  been  designed  to  be  embraced  within  the  class  of  vesseU 
concerning  which  a  registry  and  enrollment  is  required.  Without 
particularizing  these  provisions,  it  may  be  enough  to  say  that 
the  first  act  on  this  subject  is  one  entitled  ^An  act  tx  regis- 
tering and  clearing  vessels^  regulating  the  coasting  trade,  and 
for  other  purposes."  (1  U.  S.  Stat,  at  Large^p.  55.)  And  the 
act  which  now  regulates  this  whole  subject  of  registry  is  enti- 
tled "  An  act  concerning  the  registering  of  ships  or  vessdsP 
(Id.  p.  288,  ^c)  The  entire  scope  of  the  provisions  embodied 
in  this  act  show  manifestly  that  it  was  intended  to  apply  to  ves- 
sels sailing  from  a  port  within  the  district  of  the  collector  in 
whose  office  she  was  required  to  be  registered,  and  engaged  in 
foreign  voyage  or  in  the  coasting  trade.  There  is  no  act, 
that  we  can  discover,  now  in  force,  requiring  the  registry  of 
canal  boats,  as  such,  in  the  collectors'  offices  of  the  United  States 
Th^re  appears  to  have  been  such  an  act  passed  some  years  since, 
authorizing  them  to  be  enrolled  for  the  purpose  of  coUeetuig  Cms 
in  aid  of  the  hospital  fund.  A  subsequent  act,  passed  in  July. 
1846,  released  thorn  from  any  contribution  to  this  fond,  and  da* 
prived  them  of  the  benefits  created  by  it  (9  JStat.  at  Large, 
p.  38.)  This  act,  though  not  in  terms,  yet  by  implioatian, 
to  operate  as  a  substantial  repeal  of  the  fbimw  act,  tike  . 
of  whidi  affinrds  very  pregnant  proof  tliat  eudi  boate  were  no! 
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deemed  to  be  within  the  provisions  of  the  registering  act  then 
and  still  in  existence. 

2.  We  are  quite  clear  that  canal  boats  do  not  come  -within  the 
description  of  "  vessels  of  the  United  States."  A  steamboat, 
vhen  her  capacity,  dimensions,  and  the  power  and  extent  of  her 
navigability  is  considered,  would  seem  to  come  much  more  nat- 
urally within  this  definition,  and  yet  the  enrollment  of  steam- 
boats is  specifically  provided  for  by  the  laws  of  the  U.  States. 
(See  2  Stat,  at  Large,  p.  694 ;  6  Id.  804.)  And  under  the 
acts  of  this  state  authorizing,  in  certain  cases,  the  attachment 
and  seizure  of  ^'  any  ship  or  vessel"  within  this  state,  it  has  been 
adjudged  that  a  small  undecked  boat  employed  within  a  port, 
and  not  performing  voyages  coastwise  firom  state  to  state,  does 
not  come  within  the  description  of  a  ''  ship  or  vessel,"  which 
terms  are  to  be  understood  as  used  in  common  parlance  and  ap- 
plying only  to  vessels  of  a  larger  class.  {Farmer^  Delight  v. 
Lawrence,  5  Wend.  564.)  And  in  Mantf  v.  Noyes,  (5  HiU,  84,) 
it  is  expressly  held  that  a  canal  boat  running  between  Albany 
»nd  Troy  is  not  a  ship  or  vessel  within  the  meaning  of  the  stat-. 
ute.  The  fiust  that  the  boat  in  question  in  this  suit  happened  to 
be  on  the  Hudson  at  the  time  of  the  seizure  cannot  change  the 
rule  thus  well  established.  She  was  built  for  canal  navigation, 
had  been  engaged  in  it  during  the  same  season,  and  at  the  time 
the  attachment  was  issued  was  on  a  return  voyage  from  Brook- 
lyn in  tow  of  a  steamboat,  a  mode  of  navigation  practised  by 
hundreds  of  canal  boats,  which  are  not  by  such  an  occasional 
trip  transmuted  from  their  primitive  and  unpretending  character 
of .«  Podunk  scows,"  into  the  more  ambitious  if  not  more  respect- 
able class  of  '^  vessels  of  the  United  States." 

On  the  whole,  therefore,  we  conclude  that  no  error  was  com- 
mitted by  the  referee  in  this  case,  and  the  judgment  must 
accordingly  be  affirmed 

[OswEoo  General  Term,  April  8, 1854.  BMard,  PraU  MsO^Baam^  Jus- 
tices.] 
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It  to  entinly  %  matter  of  discretMm  in  the  court,  on  the  trUl  ofa  caoM, 
whether  a  witness  shall  be  put  upon  hto  voiar  dire,  or  the  oath  in  chief  ihaU 
be  administered. 

The  better  and  more  approred  practice  now  is  to  swear  the  witness  in  chief, 
and  bring  ont  the  fbcts  relied  npon  as  showing  his  interest,  either  on  dirsd 
or  oross-ezaminatioD. 

The  possession  of  a  negotiable  promissory  note  ia  frima  fade  eTidesce  of 
good  title  in  the  holder;  and,  nntil  some  suspicion  is  cast  npon  the  case,  he 
is  not  called  npon  in  any  way  to  fortify  his  title  by  proof  of  a  consideratioo 
paid,  on  the  transfer  to  him. 

In  an  action  upon  snch  a  note,  by  the  holder,  the  payee  would  be  acoapetcit 
witness  for  the  plaintiff;  notwithstanding  it  was  transferred  to  the  pisiatif 
after  it  became  due,  and  there  is  no  evidence  that  be  paid  value  for  it 

Accordingly  hdd,  that  the  vdfe  of  the  payee  might  be  ezanuned  as  a  witiMM 
for  the  holder. 

Brisbane  v.  l^att,  (4  Zknio,  68,)  oyerruled. 

An  answer  which  alleges  that  the  plaintiff  "  is  not  the  lawfUI  ownerand  holdsr 
of  the  note"  described  in  the  complaint,  is  insufficient  to  admit  eTidesce 
that  the  plaintiff  is  not  the  owner  or  holder. 

So,  an  answer  which  avers  that  the  note  sued  on  "  was  by  mistake  girea  for 
a  greater  sum  than  was  due  A-om  the  maker  to  the  payee,  to  vft,  s  smo 
sufficient  to  cancel  the  balance  claimed  to  be  due  on  the  said  note,"  ii  ia- 
Bufflcient  to  admit  evfdenoeto  show  a  mistako  in  the  amount;  tbedefcad- 
aat  alleging  nothing  but  a  conclusion  of  law,,  without  settii^  out  the  ftcts 
by  which  it  to  supported. 

Appeal  by  the  defendant  from  a  jadgment  entered  upon  die 
report  of  a  referee.    The  action  was  brought  against  the  da- 
fendant,  as  the  maker  of  two  promissory  notes,  the  one  beanog 
date  January  24, 1849,  by  which  the  defendant,  far  Talie  w- 
ceived,  promised  to  pay  Nehemiah  Seeley  or  bearer,  three  dajs 
after  date,  with  interest^  the  sum  ot  $91.89,  on  which  apaynort 
of  $58.82  was  made  by  the  defendant  on  the  28th  of  Maieh, 
1860.    The  other  note  was  dated  Match  28, 1850,  and  was  fa 
the  payment  of  $8.62  to  S.  Simmon  or  bear^,  with  intereit, 
three  days  after  date.     The  complaint  alleged  that  the  plaintif 
was  the  htwfol  owner  and  holder  of  the  notes,  and  that  the  de- 
fendant had  not  paid  the  same.    The  defendant's  answer  was  as 
follows :   "  The  defendant  answers  and  denies,  and  says  that  it 
>>  untnie,  as  he  is  informed  and  belie?es,  that  the  said  plai&tiff 


OSWEGO— APm,  1864  ^\ 


Seeley  v,  EogoU. 


Was  ftt  the  time  of  the  oommencemeat  of  thia  action,  or  at  any 
time  thereafter,  the  lawful  owner  and  holder  of  the  two  promis- 
sory notes  described  in  said  plaintiff's  complaint ;  and  die  said 
defendant,  in  fbrther  answering  the  said  complaint  of  the  said 
plaintiff,  denies,  and  says  it  is  nntme  that  b6  is  jostly  indebted 
to  the  said  plaintiff  therefor,  as  alleged  in  the  plaintiff's  complaint. 

And  the  said  defendant,  in  further  answering  the  complaint 
of  the  said  plaintiff,  days  that  the  said  promisswy  note,  to  wit, 
that  made  payable  to  Nehemiah  Seeley  or  bearer,  dated  Janu- 
ary 24,  1849,  for  the  payment  of  the  sum  of  $91.89,  and  de^ 
scribed  in  plaintiff's  complaint,  was  receiyed  by  the  said  plaintiff 
when  the  same  was  over  due,  as  the  defendant  is  informed  and 
belieyes.  And  the  defendant  says  and  alleges  the  fact  to  be 
that,  when  the  said  note  was  made  by  the  said  defendant,  th^ 
same  was,  by  mistake,  given  for  a  greater  sum  than  was  due  frkm 
the  said  defendant  to  the  said  Nehemiah  Seeley,  to  wit,  a  sum 
sufficient  to  cuicel  the  balance  claimM  to  be  dae  oa  said  note^ 
making  said  note,  in  part,  without  consideration,  and  therefore 
the  defendant  claims  a  deduction  fr(»n  the  said  note,  equal  to 
the  balance  claimed  to  be  due  thereon ;  wherefore  the  defend- 
ant demands  judgment  against  the  said  plaintiff  for  costs  of 
suit,  &c." 

The  reply  put  in  issue  the  allegations  in  the  answer. 

The  cause  was  referred  to  a  referee^  who  reported  that  on  the 
hearing  before  him,  the  following  facts  were  proved^  viz :  th6 
snaking  of  the  promissory  notes  set  forth  in  the  complaint,  by 
the  defendant;  the  payment  of  $58.32  upon  the  first  note ;  that 
such  notes,  after  they  became  due,  were,  for  a  valuable  consider- 
ation, sold,  transferred  and  delivered  to  the  plaintiff ;  that  he 
was,  lat  the  time  of  the  commencement  of  this  action,  the  owner 
and  hdder  thereof  for  a  valtiable  consideration  by  him  paid 
therefor;  and  that  there  remained  due  upon  such  notes  $68.86. 
On  the  trial  before  the  referee,  after  proving  the  execution  of 
the  notes,  and  the  amount  due  thereon,  the  plaintiff's  counsel 
toafied  as  a  witness  Lasina  Seeley.  The  defendant's  eoui\Bel  re- 
^pMftted  the  plaintiff's  counsel  to  state  whether  the  witness  called 
I  or  was  not  the  wife  of  Nehemiah  Seeley,  the  payee  in  note 
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No.  1.  (the  note  for  $91.39.)  The  plaintiff's  counsel  refdsed 
80  to  do,  and  the  defendant's  counsel  asked  the  referee  to  require 
the  plaintiff  to  disclose  whether  she  was  or  was  not  the  wife  of 
said  Seeley ;  but  the  referee  ruled  that  he  could  not  require  any 
such  disclosure ;  to  which  ruling  the  defendant's  counsel  excepted. 
The  defendant's  counsel  objected  to  the  witness  offered,  as  in* 
competent,  and  insisted  that  she  was  the  wife  of  the  real  plain- 
tiff in  interest ;  and  the  defendant's  counsel  thereupon  requested 
and  moved  the  referee  to  administer  to  her  on  behalf  of  the  defend- 
ant the  preliminary  oath,  called  the  voir  dire,  that  she  might  be 
examined  thereon  to  ascertain  whether  she  was  disqualified  as  a 
witness  for  the  plaintiff.  The  plaintiffs  counsel  ^objected.  The 
l^feree  ruled  and  decided  that  he  would  not  administer  such  oath 
to  her,  but  would  swear  her  in  chief;  and  if  it  appeared  upon 
her  examination  that  she  was  incompetent,  he  would  strike  her 
testimony  out ;  to  which  ruling  the  counsel  for  the  defendant  except* 
ed,  and  objected  to  her  being  sworn  as  a  witness,  except  to  answer 
such  questions  as  should  be  put  to  her  touching  her  competency. 
The  referee  overruled  the  objection  and  swore  the  witness  in 
chief,  to  which  the  defendant's  counsel  excepted.  The  witness  said : 
"  I  am  the  wife  of  Nehemiah  Seeley."  The  counsel  for  the 
plaintiff  handed  note  No.  1  to  the  witness,  and  asked  her  if  she 
had  ever  seen  that  note  before.  The  defendant's  counsel  objected, 
and  objected  to  her  testifying  at  all.  The  plaintiff  offered  to 
prove  by  this  witness  that  Vehemiah  Seeley,  in  April,  1851, 
sold  and  delivered  note  No.  1  to  the  plaintiff,  and  at  the  same 
time  received  from  the  plaintiff  the  fiill  amount  thereof,  as  the 
same  purported  to  be  due  on  the  face  of  it.  The  defendant  ob- 
jected to  the  evidence  offered,  on  the  ground,  that  as  the  evi- 
dence stood,  under  the  pleadings,  Nehemiah  Seeley,  the  husband 
of  the  witness,  and  the  payee  in  note  No.  1,  was  the  real  party 
In  interest ;  and,  therefore,  neither  he  nor  his  wife  was  admb- 
sible  to  destroy  such  incompetency,  or  to  prove  &cts  to  establish 
a  cause  of  action^  The  court  dedded  the  witness  to  be  compe- 
tent ;  and  the  defendant's  counsel  excepted.  The  defendant 
offered,  for  the  purpose  of  establishing  the  grounds  of  his  ob- 
jection, to  prove  that  Nehemiah  Seeley,  the  payee  in  note  Na 
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1,  was  the  real  owner  of  the  note,  and  was  so  at  the  commence- 
ment of  this  suit ;  that  this  Suit  was  brought  for  his  sole  benefit ; 
for  the  purpose  of  rejecting  the  evidence  offered  by  the  plaintiff. 
The  referee  ruled  he  would  not  hear  the  evidence  offered  bj  the 
defendant  at  this  stage  of  the  proceedings,  but  would  hear  the  evi-> 
dence  offered  by  the  plaintiff,  and  afterwards  would  hear  such 
evidence  offered  by  the  defendant.  The  defendant's  counsel  ex- 
cepted to  the  ruling  respecting  the  evidence  offered  by  the  de« 
fendant,  and  also  to  the  receiving  of  the  evidence  offered  by  the 
plaintiff. 

Losina  Seeley  further  testified,  that  in  A^ril,  1851,  Nehemiah 
Soeley  purchased  of  the  plaintiff  a  mortgage,  executed  by  one 
John  Countryman,  and  paid  him  therefor  in  promissory  notes, 
of  which  the  note  for  $91.89  was  one.  The  other  material  por- 
tions of  the  testimony  are  referred  to  in  the  opinion  of  the 
court. 

P;  Gridiey,  for  the  plaintiff; 

F.  Kemariy  for  the  defendant 

By  the  Courts  Bi^coN,  J.  This  case  comes  before  the  court 
for  the  second  time,  on  an  appeal  from  a  judgment  rendered 
for  the  plaintiff  upon  the  report  of  the  referee.  The  questions 
now  presented  are  somewhat  dififeent  from  those  passed  upon 
when  the  cause  was  sent  back  for  a  new  trial.  The  struggle  be- 
tween the  parties  upon  both  trials  has  been  to  let  in^  or  include^ 
evidence  touching  the  note  of  $91.39,  which  was  payable  to  Ne- 
henuah  Seeley,  or  bearer,  and  which  it  was  admitted  by  the  pleads 
ings  was  received  by  the  plaintiff  after  its  maturity.  On  the 
first  hearing,  the  referee  seems  to  have  held  that  it  was  not  neces- 
sary for  the  plaintiff  to  prove  that  the  note  was  transferred  to 
him  for  a  valuable  consideration;  This  the  supreme  court  deemed 
to  be  erroneous,  on  the  authority  of  the  case  of  Brisbane  v.  Pratt^ 
(4  Denioj  63,)  and  on  this  ground,  and  because  the  referee 
excluded  certain  evidence  which  tended  to  show  that  the  note 
was  given  for  the  balance  of  a  certain  account,  and  by  amistake 
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therein,  the  note  was  given  for  too  large  a  earn ;  the  report  was 
set  aside  and  a  new  trial  ordered  That  trial  having  taken  plaoe 
before  another  referee,  who  has  also  reported  in  txnx  of  the 
plaintiff,  the  defendant  comes  again  to  this  court  to  ask  that  the 
errors  which  he  considers  have  been  committed  upon  this  last 
hearing  maybe  corrected. 

The  first  question  made  by  the  defendant  on  the  trial,  arose  at 
the  time  Losina  Seeley  was  offered  as  a  witness  on  the  part  of 
the  plaintiff.  Upon  her  being  called,  the  defendant's  counsel 
asked  the  plaintiff's  counsel  to  state  whether  the  witness  was  the 
wife  of  Nehemiah  Seeley,  the  payee  of  the  note  of  $91.39.  This 
the  plaintiff's  counsel  refused  to  do,  and  the  defendant's  counsel 
then  asked  the  referee  to  require  the  plaintiff's  counsel  to  disckMM 
whether  she  was  not  the  wife  oi^  said  Seeley,  but  the  referee 
ruled  that  he  could  not  require  any  such  disclosure.  The  de- 
fendant's counsel  then  objected  to  the  witness  as  incompetent^ 
and  requested  the  referee  to  administer  to  her,  on  behalf  of  the 
defendant,  the  oath  called  the  voir  dire,  for  the  purpose  of  testing 
her  interest.  To  this  an  objection  was  interposed,  and  the  ref- 
eree declined  to  administer  such  oath,  but  decided  to  administer 
the  oath  in  chief,  and  if  on  examination  it  appeared  that  she  was 
incompetent,  he  would  strike  out  her  testimony.  To  this  ruling 
an  exception  was  duly  taken,  and  the  Witness  was  then  sworn  in 
chief,  and^  in  answer  to  the  first  question,  stated  that  she  was  the 
wife  of  Nehemiah  Seeley. 

No  error  was  committed  by  the  reS^ree  in  this  ruling,  for  ser- 
ieral  reasons. 

I.  It  is  entirely  a  matter  of  discretion  whethw  the  preliminary 
oath  as  to  interest,  or  the  oath  in  chief,  shall  be  administered. 
The  rule  was  formerly  held  with  somewhat  more  strictness,  and 
cases  may  be  found  where  a  party  has  required  a  witness  to  be 
pat  upon  his  voir  dire,  and  it  has  been  accorded  to  him  as  a  raal* 
ter  of  right  But  it  is  certain  that  in  modem  practice  the  rule 
has  been  greatly  relaxed,  and  the  whole  matter  left  to  the  discr^ 
tion  of  the  court.  And  the  better  and  more  approved  practioa 
BOW  is  to  swear  the  witness  offered  in  chie^  andbringcut  the  facte 
«wght  to  be  established  to  provd  the  interest  on  either  direct  cT 
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«ro00-ezaiiiiiiatioii.  Thus  Phillippe  lays  down  the  role :  "  The 
ezamination  of  a  witness  to  discover  his  interest  is  frequently  to 
the  same  effect  as  his  examination  in  chief.  It  therefore  saves 
time,  and  it  is  more  convenient,  that  the  witness  should  be  sworn 
in  chief  in  the  first  instance,  and  if  it  should  afterwards  appear 
in  the  progress  of  the  examination,  that  he  is  interested,  it  will 
then  be  time  to  take  the  objection."  (1  Phil.  Ev.  267.)  And 
this  is  the  sensible  rule,  in  accordance  with  which  the  referee 
decided. 

11.  Ko  injury  resulted  to  the  defendant  from  the  refusal  to 
put  the  preliminary  oath.  The  only  inquiry  the  counsel  of  the 
defendant  desired  to  have  answered,  was,  whether  the  witneee 
was  the  wife  of  Nehemiah  Seeley,  for  it  was  upon  the  simple  ex- 
istence of  this  &ct  that  he  founded  the  right  to  exclude  her  te»- 
timony.  Now  this  was  the  very  first  fact  disclosed  by  her  after 
she  was  sworn  in  chief  Upon  the  ground  assumed  by  the  de- 
fendant's counsel,  he  was  then  entitled  to  move,  as  he  did,  to  ex- 
clude her  testimony ;  and  if  he  was  right  in  the  prindple  assume^ 
by  him,  as  the  law  of  this  case,  she  should  have  been  excluded. 
The  referee  held  her  to  be  competent,  to  which  the  defendant's 
counsel  excepted.    This  ruling  was  right,  because, 

in.  We  are  prepared  to  hold  that  the  principle  under  which 
it  is  claimed  her  testimony  was  incompetent,  is  not  the  law  of 
the  land.  That  principle,  as  maintained  by  l^e  defendant's  coun- 
sel is,  that  if  a  negotiable  promissory  note  is  transferred  after 
maturity,  and  there  is  no  proof  of  a  transfer  for  value,  the  frt- 
sumption  of  law  is  that  it  still  belongs  to  the  payee  or  assignor, 
and  diat  it  is  sued  by  the  holder  as  trustee  fi>r  him.  The  result 
of  this  would  be  that  Kehemiah  Seeley,  the  payee  of  the  note  in 
question,  being  the  real  party  in  interest,  could  not  be  sworn  by 
tile  plaintiff  as  a  witness  in  the  suit,  and  the  witness  offered  be- 
ing his  wife,  was  consequently  incompetent  This  rule  profceoes 
to  be  fi>unded  upon  l^e  antbmty  of  Brisbane^.  PtaHj  (4  Dem0j 
68.)  In  respect  to  this  case,  we  have  to  remark,  dwt  it  is  op- 
posed to  the  general  current  of  antecedent  authority,  both  in  our 
own  and  the  English  courts,  and  jH^fesses  to  be  founded  maiily 
on  the  authority  of  PcAge  v.  Cagwin,  (7  EBUj  861,)  which  by 
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no  means  austaine  it.  The  general  and  the  better  doctrine  is^ 
that  the  possession 'of  the  note  is  prima  facie  eyidence  of  good 
title  in  the  holder,  and  u^til  some  suspicion  is  cast  upon  the  case, 
he  is  not  called  upon  in  any  way  to  fortify  his  title,  by  proof  of 
a  consideration  paid  on  the  transfer.  And  the  very  recent  case 
of  James  y.  Chalmers^  decided  in  the  court  of  appeals,  (2  Selden^ 
209,)  reaffirms  this  doctrine  explicitly,  and  declares  that ''  the 
fiase  of  Brisbane  v.  Pratt  stands  alone,  and  cannot  be  supported 
by  authority  or  principle."  It  must  hereafter  be  found  in  the 
index  to  some  future  volume  of  reports  under  the  rapidly  increas- 
ing head  of  cases  doubted,  denied,  or  overruled."  Under  this 
view  of  the  law,  as  we  think,  it  must  nbw  be  held  Nehemiah 
Seeley  would,  at  this  stage  of  the  case,  have  been  a  perfectly 
competent  witness,  and  consequently  the  objection  made  to  the 
witness  Losina  Seeley  waQ  untenable,  and  was  properly  over- 
ruled. In  the  case  of  James  v.  Chalmers^  above  referred  to,  a 
former  holder  of  the  note,  who  had  sold  it  after  maturity,  was 
introduced  as  a  witness,  and  although  the  same  objection  was 
made  as  in  this  case,  to  his  competency,  he  was  sworn,  and  the 
court  of  appeals  sustained  the  ruling  of  the  referee  admitting 
him. 

On  the  examination  of  this  witness,  she  clearly  proved  the 
Act  of  the  purchase  and  payment  of  the  consideration  of  the 
note  ijti  question,  by  the  plaintiff  in  the  suit.  An  objection  was 
xn^de  by  the  defendant  to  the  introduction  of  a  list  of  the  notes 
which  were  transferred  to  the  plaintiflFby  Nehemiah  Seeley,  upon 
the  purchase  of  a  mortgage  by  him  of  the  plaintiff,  in  which  list 
the  note  in  question  was  included.  This  was  collateral  and  sec- 
ondary, and  was  introduced  mainly  for  the  purpose  of  identifica- 
tion. The  most  that  can  be  said  of  it  is  perhaps  that  it  was  immsr 
terial,  but  as  the  defendant's  own  witnesses  subsequently  proved 
a  consideration  upon  the  purchase,  and  the  referee  has  proved 
the  &ct  affirmatively,  no  possible  injury  roQulted  to  the  defend- 
ant from  the  introduction  of  the  list. 

On  the  part  of  ihe  defendant,  evidence  was  sought  to  be  given 
by  him,  that  the  plaintiff  was  not  the  kwiul  holder  and  owner 
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of  the  note.  These  offers  were  repeated  in  yarions  forms,  but 
snbstantially  to  the  same  effect,  and  the  referee  ezcladed  the  tes- 
timony offered,  on  the  ground  that  the  answer  was  insufficient  to 
admit  the  eyidence.  Upon  the  authority  of  various  cases  cited 
on  the  argument,  we  think  this  ruling  was  right.  {See  5  Sand. 
646;  SITow.  273;  7  Barft.  482;  A  Haia.  202;  4  Cow.  249.) 
The  referee  did  hold  and  decide,  however,  that  the  defendant 
might  show  that  the  plaintiff  never  purchased  or  paid  value  for 
the  notes,  and  several  witnesses  were  sworn  to  establish  this  de- 
fence ;  and  finally,  after  the  defendant  rested,  the  plaintiff  waived 
all  the  objections  made  by  him  at  that  stage  of  the  suit,  when 
these  objections  were  interposed  and  passed  upon.  The  field  was 
then  entirely  thrown  open,  and  if  the  defendant  did  not  choose  to 
enter,  and  occupy,  and  improve,  it  may,  we  think,  be  fairly  as- 
sumed, that  he  had  exhausted  all  the  means  he  possessed  for 
profitable  culture,  and  after  this  he  could  with  no  grace  complain 
that  he  had  suffered  by  any  prior  exclusion. 

The  last  exception  taken  by  the  defendant  was  to  the  ruling 
of  the  referee,  by  which  he  excluded  the  evidence  offered  by  the 
defendant,  to  prove  that  the  note  in  question  was  by  mistake  giv- 
en for  a  larger  sum  than  it  should  have  been.  The  ground  of  the 
ruling  was  that  the  answer  was  entirely  insufficient  to  admit  the 
evidence ;  and  in  this,  we  think,  he  was  clearly  right.  Within  the 
code  and  the  decisions  under  it,  the  pleading  was  insufficient. 
(See  5  Haw.  14.  1  Code  Rep.  91.)  It  alleges  nothing  but  a 
conclusion  of  law,  without  setting  out  the  facts  by  which  it  is 
supported.  It  was  so  acQudged  by  Mr.  Justice  Hubbard,  in  the 
opinion  given  when  this  cause  was  before  the  court  upon  the  first 
appeal,  and  the  pleading  was  pronounced  by  him  clearly  defect- 
ive under  the  code.  The  defendant  was  then  apprised  of  the 
defect.  He  sought  no  amendment,  either  by  an  application  to 
the  oourt,  or  upon  thetrial.  He  elected  to  stand  upon  it,  and  to, 
abide  the  consequoaces  of  it  should  it  be  found  against  him. 

^Hd  staked  his  oanse  upon  the  cast, 
And  he  most  take  the  hasard  of  the  die." 

VoL.XVU.  68 


538  OASES  IN  THE  SUPREME  CX)UBT. 

Gardoer  v.  Clark. 

Upon  the  whole,  we  are  satisfied  that  no  error  has  been  oom* 
mitted  by  the  referee,  and  that  the  case  has  been  fiurly  disposed 
of  upon  the  merits.    A  new  trial  is  consequently  denied. 

[Oswego  General  Term,  April  3,  1854.  BMard,  PraU  and  Baam^ 
JoBticea.] 


Gardner  and  others  vs.  Clark. 

The  provision  of  the  code  allowing  a  party  to  be  examined  as  a  witnesa  in  his 
own  behalf,  whenever  the  assignor  of  a  thing  in  action  or  contract  has  been 
introduced  as  a  witnessj  by  the  adverse  party,  ought  not  to  be  restricted  to 
the  case  of  a  voluntary  assignor.  It  applies  also,  in  cases  where  the 
assignment  is  made  in  pursuance  of  law,  or  by  the  direction  of  a  court 
or  officer. 

A  debtor,  proceeded  against  under  the  non-imprisonment  act,  who  chooses  to 
deliver  an  inventory  of  his  estate  and  execute  an  assignment  of  his  propeity 
imder  the  8d  subdivision  of  the  lOth  section  of  that  act,  is  a  Toluntaiy 
actor,  and  the  assignment  cannot  be  deemed  a  compulsory  act 

Where  a  party  to  a  suit  is  examined  as  a  witness  in  his  own  behalf,  the  code 
does  not  limit  his  examination  to  the  same  identical  points  as  to  which  the 
assignor  has  been  inquired  of;  but  he  may  offer  himself  as  a  witness  **t9 
the  same  matter,** 

A  request  to  a  Judge  to  instruct  the  jury  in  a  particular  manner,  must  rest 
upon  undisputed  facts,  or  a  hypothetical  case.  If  the  proposition  submit' 
ted  is  incorrect,  either  in  fkct  or  in  law,  the  judge  may  reftise  to  give  the 
instruction. 

As  a  general  rule,  the  construction  of  a  contract  is  a  matter  to  be  determined 
by  the  court,  and  not  by  the  jury.  But  this  is  to  be  taken  with  the  qualifi- 
cation that  the  entire  contract  is  in  writing,  needing  nothing  but  an  inter- 
pretation of  its  language,  by  its  own  intrinsic  light ;  or,  that,  being  by  parol, 
there  is  no  contrariety  or  antagonism  in  the  evidence  by  which  the  contract 
is  sought  to  be  established. 

Although  it  is  generally  the  province  of  the  court  to  oonstnie  contnusta,  yet 
when  the  meaning  is  to  be  judged  of  by  ftots  aliunde^  fn  ooimectioa  witk 
the  written  langi^tge,  veiy  ^luch  must  be  left  to  the  jury. 

A  new  trial  will  not  be  granted,  for  the  misdirection  of  the  judge,  in  Ids 
charge,  where  the  party  has  sustained  no  ii\]nty  by  such  misdirectloai. 

This  was  an  appeal  by  the  plaintiffs  from  a  judgment  en- 
tered at  a  special  term.    The  action  was  brought  to  reooyer 
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damages  for  the  non-delivery  of  grain  upon  a  written  contract 
executed  by  one  Adison  Gardner  and  the  defendant,  on  the  25th 
of  May,  1846,  which  was  subsequently  modified  by  a  parol 
agreement  betwelBn  those  parties.  The  written  contract  was  as 
follows :  "Article  of  agreement  made  and  entered  into  this  twenty- 
fifth  day  of  May,  1846,  by  and  between  Perkins  Clark  and 
Adison  Gardner^  of  Lenox,  Madison  county,  as  follows :  Said 
Clark  sells  to  said  Gardner  and  his  representatives,  all  the  oats 
he  shall  raise  on  seventy  acres  of  land,  at  thirty-one  cents  per 
bushel.  So  much  of  said  oats  as  said  Clark  shall  raise  in 
Oneida  county  to  be  delivered  at  Durhamvill^,  and  the  residue 
at  the  nearest  poiiit  on  the  Erie  canal  to  where  they  shall  be 
raised ;  one  half  of  the  oats  to  be  delivered  in  the  month  of 
August  next — ^the  residue  by  the  fifteenth* day  of  September 
next ;  all  the  oats  to  be  weighed,  and  one  bushel  in  each  load 
measured  and  weighed  to  average  the  load.  Said  Gardner  to 
pay  as  above  when  delivered  as  above  ;  the  said  oats  to  be  well 
cleaned,  and  fit  for  market.         Ferkij^s  Clark.       [l.  s.] 

Adison  Gardner,  [l.  s.]" 
The  complaint  alleged  that,  pursuant  to  said  contract,  the  de- 
fendant, at  sundry  tim^s,  delivered  to  Gardner  two  thousand 
and  forty-eight  bushels  of  oats,  and  received  payment  therefor, 
according  to  the  terms  of  the  contract ;  but  before  the  time  h^ 
gone  by  for  wholly  performing  said  contract,  and  after  all  of  the 
above  mentioned  2048  bushels  of  oats  had  been  delivered,  ex- 
cept 192  bushels  thereof,  viz.  on  or  about  the  ninth  day  of 
September^  1846,  the  defendant  stated  and  alleged  to  Gardner 
that  he,  the  defendant^  had  then  and  thereafter  to  deliver  upon 
said  contract,  about  as  many  more  oats  as  he  had  already  de- 
livered thereon ;  whereupon  the  parties  mutually  agreed  to 
modify  the  said  contract  as  follows,  to  wit :  That  the  defendant 
should  sell  and  deliver  to  Gardner  one  thousand  bushels  of  bar- 
ley, to  be  delivered  by  said  defendant  to  said  Gardner,  at  the 
Btoifehouse  of  William  F.  Dunham,  in  Ganastota)  as  soon  as  he, 
the  defendant,  should  get  his  crop  of  barley  threshed  in  the  fiill 
of  said  year,  1846,  and  that  he,  the  defendant,  would  sell  and 
deliver  to  the  said  Gardner  two  thousand  bushels  of  oats,  to  be 
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delivered  to  Gardner  by  said  defendant,  in  like  manner  and  al 
the  same  times  and  places  in  the  year  1847,  as  was  specified  for 
the  delivery  of  the  oats  in  said  contract  in  writing,  for  which 
said  barley  Gardner  was  to  pay  the  defendant  forty-four  cents 
a  bushel,  and  for  said  oats  twenty-five  cents  a  bushel,  on  delivery 
of  said  oats  and  barley  respectively,  except  forty  dollars  towaidil 
the  purchase  money  for.  said  last  mentioned  oats  and  barley, 
which  said  forty  dollars  Gardner  agreed  to,  and  did,  pay  said 
defendant  down  as  part  of  the  purchase  money  for  said  oats 
and  barley ;  and  thereupon  the  defendant  and  Grardner  farther 
agreed  that  said  contract,  as  so  verbally  modified,  should  stand 
in  place  of  the  said  written  c(Hitract,  and  that  no  more  oata 
should  be  delivered  pursuant  to  said  written  contract,  except 
what  oats  the  defendant  then  had  .ready  for  delivery  at  a  certain 
bam  of  said  defendant,  in  Lenox,  amounting  to  192  bushels,  and 
which  said  192  bushels  made  tip  the  balance  of  2048  bushels 
delivered  in  all,  upon  said  written  contract,  and  which  oats  then 
at  said  bam,  being  192  bushels  of  oats,  Gardner  agreed  to  pay 
said  defendant  for,  at  the  price  mentioned  in  said  contract ;  that 
the  defendant  did  afterwards,  and  on  or  about  th)9  fifteenth  day 
of  September,  1846,  deliver  said  192  bushels  of  oats  to  G^ardner^ 
pursuant  to  said  written  contract  so  modified,  and  (Gardner  paid 
the  defendant  therefor  accordingly ;  that  on  the  first  day  of 
October,  1846,  the  defendant  did,  pursuant  to  said  modified  con- 
tract, deliver  to  said  Gardner  three  hundred  and  thirty-six 
bushels  of  barley,  and  Gardner  did  accordingly  pay  said  defend- 
ant therefor ;  but  the  defendant^  although  he  did  get  his  crop 
of  barley  threshed,  and  did  deliver  part  and  ptireel  of  said  one 
thousand  bushels  of  barley,  and  though  the  said  Gardner  was 
ready  and  willing  to  receive  the  residue  of  said  one  thonsand 
bushels,  and  to  pay  for  the  same  pursuant  to  said  modified 
contract^  yet  the  defendant  wholly  neglected  and  refused  to  sell 
and  deliver  to  Churdner  the  residue  of  said  one  thousand  bushels 
of  barley,  or  any  part  thereof;  but  on  the  contrary,  after  the 
delivery  of  the  said  886  bushels,  and  on  or  about  the  fifth  day  of 
Octoberi  1846,  did  utterly  refiise  to  deliver  the  residue  of  said 
harlej  to  Gardner,  pursuant  to  said  modified  contract    The 
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MKB  complaint  then  averred  a  demand  by  Gardner,  of  the  residue  of 

ifB  the  barley,  and  a  refusal  by  the  defendant,  by  means  of  which 

aeiit  refasal  Gardner  had  sustained  great  damage.    The  complaint 

ftjkt  further  alleged  that  Gturdner,  on  the  first  day  of  Oct.  1848,  sold, 

dif  assigned  and  transferred  the  said  contract,  and  the  said  modi- 

dflr  fied  contract  and  his  said  damages  against  the  defendant,  to  one 

}g;i  Nathan  F.  Graves,  according  to  law;  and  the  said  Nathan  F. 

ii7  Ghraves  did  afterwards,  and  on  or  about  the  l^th  day  of  April, 

^i  1849,  sell  and  transfer  the  said  contract,  modified  contract,  and 

^'i  the  said  damages  and  right  of  action  to  the  plaintiffs,  according 

to  law,  and  the  plaintiffs,  from  the  time  last  aforesaid,  had  been 
and  still  were  the  lawful  holders  and  owners  of  the  said  contract 
and  modified  contract,  and  the  damages  recoverable  against  the 
.^,,  said  defendant,  for  the  breaches  of  the  same  on  the  part  of  the 

defendant. 

The  defendant,  in  his  answer,  denied  the  contract  in  part, 
and  alleged  the  non-performance  by  Gardner,  of  a  condition  pre- 
cedent, in  making  payment  for  the  grain.    He  also  denied  tha^t 
^  ^Gardner  demanded  a  delivery  of  the  grain,  or  that  the  cause 

of  action  had  been  assigned  to  the  plaintiff,  and  insisted  that 
Gardner  still  owned  the  same.  The  cause  was  tried  at  the 
Madison  circuit  in  April,  1858,  before  justice  Crippen.  The 
material  portions  of  the  testimony  given  are  referred  to  in  the 
opinion  of  the  tourt.  Before  his  honor  the  judge  charged  the 
jury,  the  counsel  for  the  plaintiffs  submitted  to  the  court  the 
Allowing  propositions  in  writing,  and  requested  the  court  to 
charge  the  jury  in  accordance  therewith,  and  handed  the  said 
written  propositions  to  the  court,  which  are  as  follows : 

i.  That  the  defendant  upon  the  contract,  as  proved  by  Gard- 
her,  was  not  entitled  to  any  pay  for  the  barley,  untij  the  whole 
%hich  he  contracted  to  Sell  to  Gardner  had  he^n  delivered* 
2.  That  the  defendant  did  not  tender  the  residue  of  the  barley  to 
i^ardner  or  I)unham.  Taking  the  testimony  of  the  witnesses 
en  that  subject  as  true,  the  transaction  did  not  amount  to  a  ten- 
der. 3.  That  the  title  to  the  whole  barley  in  question  remained 
in  the  defendant  until  he  received  payment  for  so  much  as  had 
been  delivered,  when  the  title  to  the  part  delivered  passed  to 
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Gardner.  4.  That  the  payment  by  (Gardner  for  the  barley 
actually  delivered,  was  no  -waiver  of  hia  right  to  have  the  residue 
contracted  for,  delivered.  5.  That  inasmuch  as  the  time  for  the 
delivery  of  the  barley  was  not  fixed  by  the  contract,  but  was 
left  open  and  indefinite,  Gardner  was  entitled  to  a  reasonable 
notice  of  the  time  when  the  defendant  intended  to  complete  the 
delivery  of  the  barley,  so  as  to  be  prepared  for  pajrment 
6.  That  if  the  jury  believed  that  the  defendant  acted  in  bad 
faith  in  seizing  upon  the  time  when  Gardner  was  temporarily 
absent  for  the  purpose  of  making  sale  of  his  grain  at  Albanyi 
to  make  demand  of  payment  of  the  barley,  then  such  demand  of 
payment  and  refusal  to  pay  by  Dunham,  was  no  breach  of  the 
contract  on  the  part  of  Gardner.  The  court  refused  to  charge 
the  jury  in  accordance  to  the  first  proposition,  but  charged  that 
the  main  question  was,  whether  Gardner  had  complied  with  the 
contract  on  his  part  to  be  performed,  and  that  hence  it  became 
a  material  inquiry  whether^  according  to  the  terms  of  the  modi- 
fied or  verbal  contract  for  the  delivery  of  barley  in  1846,  and 
of  oats  in  1847,  the  barley  was  to  be  paid  for  as  each  load  was 
delivered,  or  whether  it  was  not  to  be  paid  for  until  the  delivery 
oi  the  whole.  That  this  question  of  construction  of  the  con* 
tract  was  a  question  for  the  jury  to  decide,  and  the  court  there^ 
upon  submitted  the  said  question  upon  the  construction  of  the 
verbal  or  modified  contract  to  the  decision  of  the  jury.  To  which 
refusal,  and  also  that  part  of  the  charge  by  which  the  court 
submitted  the  construction  of  the  verbal  or  modified  contract  to 
the  decision  of  the  jury,  the  counsel  for  the  plaintiflfs  excepted. 
The  court  further  refused  to  charge  in  accordance  with  the 
second  proposition,  but  charged  that  if  Gardner  was  required 
by  the  said  contract  to  pay  for  each  load  of  the  barley  when 
delivered,  on  demand  of  payment  for  what  had  been  delivered, 
an  ofier  to  deliver  the  residue  on  the  part  of  the  defendant  was 
sufficient,  and  that  a  tender  of  the  residue  was  not  necessary  to 
exonerate  the  defendant  from  liability,  if  payment  was  refused 
when  so  demanded.  To  which  refusal  and  charge  the  counsel 
fi>r  the  plaintifis  excepted.  The  court  further  refused  to  charge 
in  accordance  with  the  third  proposition,  but  charged  that  if  by 
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the  contract  the  defendant  was  to  receive  pay  on  the  deliyery 
of  each  load  of  barley,  then  the  title  to  each  load  remained  in 
the  defendant  until  paid  for^unless  the  defendant  consented  to 
give  a  credit  therefor ;  that  if  he  did  consent  to  give  a  credit, 
by  not  calling  for  payment  when  he  delivered  the  barley,  he 
conld  not  afterwards  claim  a  breach  of  the  contract  for  non-pay- 
ment of  the  amonnt  so  delivered.  To  which  refusal  the  counsel 
for  the  plaintifis  excepted.  The  court  further  refused  to  charge 
in  accordance  with  the  fourth  proposition,  but  charged  the  jury 
that  if  they  should  come  to  the  conclusion,  and  should  find,  that 
each  load  of  barley,  by  the  terms  of  the  contract,  was  to  be 
paid  for  when  such  load  was  delivered,  and  that  the  defendant 
demanded  payment  of  Dunham  for  the  barley  which  he  had  pre- 
viously delivered,  and  that  such  payment  was  not  made  when  so 
demanded,  then  they  must  hold  the  contract  broken  on  the  part 
of  Gardner ;  which  breach  would  exonerate  the  defendant  not 
only  from  any  obligation  to  deliver  the  residue  of  the  barley 
contracted  for,  but  also  from  any  obligation  to  deliver  the  oats 
contracted  to  be  delivered  in  1847.  To  which  refusal  and  charge 
the  counsel  for  the  plainti£fs  excepted.  The  court  further  re- 
fused to  charge  in  accordance  with  the  fifth  proposition,  but 
charged  the  jury  that  Ghurdner  was  bound  by  the  contract  at  all 
times  to  be  ready  at  the  place  specified  for  the  delivery  of  the 
barley,  to  receive  and  to  pay  for  the  barley  when  delivered  by  the 
defendant:  but  that  the  defendant  having  delivered  a  part  with- 
out requiring  payment  at  the  time,  he  could  not  put  an  end  to  the 
contract,  withbut  giving  notice  of  an  intent  not  to  deliver  further 
imtil  payment  or  security  therefor  was  given.  To  which  refusal 
and  charge  the  counsel  for  the  plaintiffs  excepted.  The  court 
further  charged  in  accordance  with  the  6th  proposition.    Where-  ! 

upon  the  cause  was  submitted  to  the  jury,  who  rendered  a  ver-  i 

diet  for  the  defendant. 

S.  A.  Ctoodwin^  for  the  plamtiffs.  I,  The  court  erred  in  al- 
lowing the  defendant  to  be  sworn  as  a  witness.  The  assignment 
by  (Gardner  to  Graves  was  the  result  of  a  compulsory  proceedings 
pnder  the  act  of  1881 ;  the  assignment  being  made  in  pursuance 
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of  an  order  made  by  Judge  Nye,  and  the  assignee  appointed  by 
bim.  Before  the  oode,  sttch  assignee  oonld  have  brought  this 
action  in  his  own  name,  and  the  assignor  would  haye  been  a  com- 
petent witnesses.  (2  jR.  S.  234,  §  37.)  It  seems  quite  clear 
that  the  object  and  intention  of  the  code  was  to  provide,  that  in 
the  class  of  cases  where,  by  its  proyisions,  assignments  can  be 
made  and  the  action  brought  in  the  name  of  the  assignee,  and 
the  assignor  be  sworn  as  a  witness,  the  defendant  in  such  cases 
may  be  called  as  a  witness  to  the  same  points ;  and  that  its  pro- 
yisions do  not  in  this  respect  apply  to  actions  that  could  beCore 
be  brought  in  the  name  of  the  assignee,  the  assignor  being  a 
competent  witness  without  the  aid  of  the  code.  It  is  act  within 
the  policy  of  the  code  to  allow  the  defendant  to  be  sworn  in 
cases  like  the  present.  (See  Code,  §  898,  9,  111.)  11.  The 
justice  erred  in  allowing  the  defendant  to  be  examined  in  his 
own  behalf  as  to  matters  in  regard  to  which  the  assignor  had 
not  been  examined.  Gardner  had  not  been  examined  as  to 
any  conversation  between  the  defendant  and  Dunham,  nor  as  to 
the  defendant's  having  the  grain  in  readiness  to  deliver.  The  de- 
fendant can  only  be  called  as  to  the  same  matter — the  same 
points-'-QfCL  which  the  assignor  is  examined.  (Code,  i  899.) 
in.  The  court  erred  in  refusing  to  charge  the  jury  in  accord- 
ance with  the  plaintiffs'  first  proposition,  and  in  submitting  the 
question  of  the  constrtwtion  of  the  contract  to  the  jury.  Taking 
the  contract  as  proved  by  Gardner,  the  defendant  was  not  enti- 
tled to  any  pay  for  the  barley,  until  the  whole  which  he  had 
contracted  to  sell  had  been  delivered.  (19  Johii  340.  13  JtL 
68.  2M»tf.  £.147.  IS  Wend.  187.  S  Cow.  451.)  By  this 
refusal  to  charge,  the  court  lefk  it  to  the  jury  to  construe  the 
contract  as  proved  by  Gardner,  and  to  say  that  by  its  terms 
each  load  was  to  be  paid  for  as  delivered.  This  was  error.  The 
question  as  to  the  construction  of  the  contract  was  a  matter  to 
be  determined  by  the  court,  and  not  by  the  jury.  By  this  charge 
it  is  not  left  to  the  jury  to  find  whether  the  contract  was  made 
as  sworn  to  by  Gardber  or  by  the  defendant.  But  the  oonstme- 
tion  to  be  given  to  the  contract— its  legal  eflfect  Mid  meaning^-tf 
^  be  (by  this  charge)  dedded  by  the  jury.    Under  tiiia  chaige, 
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if  the  jary  believe  that  the  terms  of  the  contract  were  as 
sworn  to  by  Gardner,  yet  they  are  to  determine  the  con8trtto< 
tion  and  effect  of  the  contract  as  proved,  thns  making  the  jury 
take  the  place  of  the  court.  (1  U.  S.  Dig.  680,  i  66.  10 
Mass.  R.  884.  8  Binn.  837.  8  Cranchy  180.  Gra.  on  New 
TrudSj  288.)  IV.  The  court  erred  in  the  refasal  and  charge 
as  to  the  plaintiffs'  second  proposition.  The  court  should  have 
charged  as  requested ;  for  if  the  jury  believed  the  terms  of  the 
contract  fS  have  been  as  proved  by  Gardner,  a  tender  of  the 
balance  of  the  grain  would  have  been  necessary  to  release  the 
defendant  from  the  contract ;  and  taking  the  evidence  as  to  this 
transaction  as  true,  it  did  not  amount  to  a  tender  or  offer  of 
performance  and  refusal,  on  the  part  of  Gardner,  that  would  do 
away  with  the  obligation  of  the  contract.  And  again,  if  the 
defendant  had  consented  to  give  a  credit  for  a  part  of  the  grain 
delivered,  he  could  not  afterwards  avoid  the  contract  and  refiise 
to  deliver  the  balance,  because  that  on  which  he  had  given  a 
eredit  had  not  as  yet  been  paid  for.  Y.  The  court  erred  in  re* 
fusing  to  charge  as  requested  in  the  plaintiffs'  third  proposition. 
The  title  to  the  whole  barley  remained  in  the  defendant  until 
he  received  pay  for  so  much  as  had  been  delivered,  when  the 
title  to  the  part  delivered  passed  to  Gardner  i  and  as  the  title 
did  not  pass  until  the  money  was  paid,  and  the  defendant  re- 
ceived the  money  and  passed  the  barley  to  Gardner,  he  thus 
ratified  the  contract,  and  was  liable  to  deliver  the  residue  of  the 
barley.  YI.  The  court  erred  in  the  refusal  and  charge  as  to 
the  plaintiffs'  fourth  proposition.  It  is  very  clear  that  Gardner, 
by  paying  the  defendant  for  the  barley  actually  delivered,  did 
not  waive  his  right  to  have  the  residue  contracted  for,  delivered. 
This  payment  could  not  operate  so  as  to  release  the  defendant 
from  the  contract.  *  So  if  the  defendant  had  delivered  barley  and 
not  called  for  or  taken  the  money  for  it,  but  chose,  notwithstand- 
ing the  contract,  to  give  Gardner  a  credit  for  the  same,  he 
could  not  afterwards  put  an  end  to  the  contract,  by  calling  upon 
Gardner  to  pay  for  the  barley  previously  delivered ;  and,  on 
his  not  doing  so,  refuse  to  deliver  the  balance ;  for  by  giving  the 
credit  he  has  waived  the  effect  of  non-payment,  so  &r  as  it 
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irould  go  to  exonerate  him  £rom  the  contract.  It  makes  it  m 
debt  against  Gardner,  but  it  can  have  no  farther  infliience  npoa 
the  contract.  YIL  The  court  erred  in  the  refusal  and  charge  aa 
to  the  plaintiffs'  fifth  proposition*  The  court  should  have  chaiged 
as  requested ;  the  defendant  having  deliYered  a  part  of  the 
barley  without  requiring  payment  at  the  time.  After  thna 
throwing  Gardner  off  his  guard,  and  in  effect,  waiving  this  con- 
dition of  the  contract,  he  cannot  put  an  end  to  the  contract  by 
seising  upon  a  time  when  Ghurdner  is  temporarily  absent  and 
demand  pay  for  the  barley  thus  delivered,  and  put  an  end  to  the 
contract.  After  having  misled  the  other  party  by  his  own  acts^ 
the  defendant  should  give  him  a  reasonable  notice,  to  enable  him 
to  be  present  or  to  make  arrangements  to  pay  for  the  grain. 

jP.  Kemafij  for  the  defendant.  A  new  trial  c^ould  be  denied, 
for  the  following  reasons :  I.  The  defendant,  Perkins  Clark,  waa 
properly  admitted  as  a  witness,  and  the  objections  of  the  plain- 
tiffs to  his  examination  were  not  well  taken.  {Code^  i  399.)  It 
cannot  be  denied  but  the  action  was  brought  to  recover  for  a 
claim  assigned  by  Adison  Gardner  to  Nathan  F.  Ghraves,  and 
by  Graves  to  the  plaintiffs.  Gardner,  therefore,  was  the  *' as- 
signee of  a  thing  in  action  or  contract,"  and  was  examined  on 
behalf  of  perscma  deriving  title  through  or  firom  him.  This 
entitled  the  defendant  to  introduce  himself  to  be  examined. 
{Codey  i  899.)  Gardner  is  no  less  an  tusigne^  for  having  been 
compelled  to  become  one.  II.  It  was  abundantly  proved  that 
the  agreement  relied  upon  by  the  plaintiffii  had  been  broken  by 
Gardner,  and  the  defbndant  was  exonerated  frcHn  all  further  lia- 
bility. {CrandaU Y. CSarkjT Barb.  169.  Cornwall y.Haiffki, 
8  Id.  8270  in*  ^he  diarge  of  the  court  wsb  correct.  Theoon- 
tract  as  modified,  was  partly  in  writing  and  partly  in  parol,  and 
•in  such  a  case  it  18  for  the  jury  to  construe  it  (2  Ckw.  ^BH 
1420,  and  eases  there  died.)  The  pbdntifis  contend  the  grain  waa 
not  to  be  paid  for  until  all  was  delivered,  and  the  defendant 
contends  in  his  answer,  and  swears  in  his  testimony,  it  was  to  be 
paid  for  as  fast  as  delivered.  As  this  rests  in  the  parol  proo^ 
it  was  for  the  jury  to  determine.    lY .  The  whole  case  rested  in 
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taAtterftof  fiKst^  upon  -which  the  jury  liave  passed  in  &Tor  of  the 
defendant)  and  their  yerdict  should  be  oonsidered  final. 

Bff  the  Ckmrty  Bacon,  J.  The  action  was  brought  by  the 
plaintiffs  to  reoover  damages  alleged  to  have  been  sustained  by 
the  non-dekyery  of  grain,  upon  a  contract  eaatered  into  in  May, 
1846^  and  subsequently  modified  by  parol,  as  alleged,  between 
Adison  Gbrdner  and  the  defendant.  The  grain  was  to  be  deliv- 
ered in  the  fall  of  1846  and  1847.  The  cause  of  action  was  as- 
signed by  Adison  Gardner  to  Nathan  F.  Graves,  by  order  of 
%udge  Nye,  in  the  course  of  a  proceeding  instituted  against  him 
under  the  non-imprisonment  act  of  1831.  (Graves  subsequently 
sold  and  assigned  the  demand  in  question  to  the  plaintiffs  in  this 
suit.  The  answer  denies  the  contract,  in  part,  and  sets  up  th^ 
non-performance  of  a  condition  precedent  on  the  part  of  Gard- 
ner, to  wit,  a  refusal  to  pay  for  the  grain  as  delivered,  by  which 
it  is  claimed  the  defendant  was  discharged  from  its  obHgatioiK. 
There  are  other  denials  and  issues  tendered  and  taken  between 
the  parties,  but  it  is  not  material  to  consider  them  in  disposing 
of  the  case  as  now  presented  to  the  court. 

On  the  trial  Adison  Gardner  was  sworn  as  a  witness  on  the 
part  of  the  plaintiffs,  and  examined  at  great  length  in  regard  to 
the  contract  and  the  alleged  modification  thereof;  the  non-per^ 
fi>rmaDce  thereof  by  the  defendant;  the  amount  of  grain  delir* 
ered ;  when  and  where  the  delivery  was  to  be  made ;  the  pay* 
inents  made  to  the  defendant ;  and  generally  upon  about  all  that 
the  plaintifis  were  required  to  prove  to  make  out  their  case.  On 
iihe  part  of  the  defendant,  after  the  testimony  of  one  witness  had 
been  given,  the  defendant  offered  himself  as  a  witness,  and  the 
jplaintiffs  objected  to  his  being  sworn,  on  the  ground  that  as  the 
assignment  by  Gardner  to  Graves  was  the  result  of  a  compulsory 
proceeding  against  Gardner,  the  code  did  not  allow  the  defendant 
to  offer  himself  as  a  witness  in  such  a  case.  The  code  provides 
(}  889)  that  when  an  assignee  of  a  thing  in  action  or  contract  is 
examined  as  a  witness,  on  behalf  of  any  person  deriving  title 
through  or  from  him,  the  adverse  par^  may  offer  hiasolf  as  a 
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witness  to  the  same  matter,  on  his  own  behalf  and  shall  be  so 
received.    The  answer  to  the  plaintiff's  objection  is  twofold. 

(1.)  The  provision  of  the  code  is  general,  allowing  the  party 
to  be  examined  whenever  the  assignor  has  been  introduced  and 
has  given  testimony  for  the  adverse  party.  We  can  perceive  no 
reason  for  restricting  it  to  the  case  of  a  voluntary  assignor.  The 
object  of  the  code  was  to  allow  the  largest  latitude  to  the  intro- 
duction of  evidence,  and  to  permit  opposing  parties  to  be  con* 
fironted  with  each  other  in  order  that  the  jury  may  have  the  benefit 
'  of  all  that  can  be  said  by  parties  .cognizant  of  the  transac- 
tion ;  leaving  it  to  them  to  weigh,  reconcile  or  discredit  the  tesl^ 
timony  in  their  discretion.  An  involuntary  assignor  is  as  much 
an  assignor,  as  one  who  of  his  own  motion  qualifies  himself  to  be 
a  witness  by  making  a  voluntary  assignment.    But, 

(2.)  We  do  not  think  Gardner  was  an  involuntary  assignor. 
He  was  proceeded  against  under  the  non-imprisonment  act,  but 
when  brought  before  the  officer  who  granted  the  order  for  his 
arrest,  he  was  under  no  necessity  of  making  the  assignment.  He 
had  some  four  or  five  alternatives  presented  to  him  to  avoid  a 
commitment  under,  the  provisions  of  that  act,  either  of  which  he 
was  at  liberty  to  embrace.  He  chose  to  deliver  an  inventory  of 
his  estate  and  execute  an  assignment  of  his  property  tinder  die 
8d  subdivision  of  the  10th  section  of  the  act.  This  he  was  at 
liberty  to  do  or  to  decline,  and  pursue  some  one  or  other  of  the 
different  modes  presented  for  his  choice.  In  this  he  was  a  vol^ 
ontary  actor,  and  the  assignment  can  in  no  just  sense,  therefore, 
be  deemed  a  compulsory  act.  The  objection  was  properly  oyer* 
ruled,  and  the  defendant  sworn  as  a  witness  in  the  cause. 

In  a  subsequent  stage  of  his  testimony,  the  defendant  was  in- 
quired of  as  to  an  interview  had  by  him  with  Dunham  on  the 
subject  of  the  delivery  and  payment  for  the  grain,  and  his  readi- 
ness to  deliver  the  balance.  This  testimony  was  objected  to  by 
the  plaintiffs'  counsel,  on  the  ground  that  it  did  not  call  for  tes- 
timony upon  the  same  matter  as  to  which  Gardner  had  been 
examined.  Now  it  is  true  that  (Gardner  had  not  been  examined 
as  to  the  particulars  of  any  iQterview  of  the  defendant  with  Dun^ 
ham,  for  Gardner  was  not  present  at  any  such  interview.    Buft 
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he  had  testified  that  Dunham's  storehouse  was  the  place  irhete 
the  grain  was  to  be  delivered,  and  that  Dunham  was  his  agent 
to  receive  and  pay  for  the  same^  he  having  supplied  him  with 
funds  for  that  purpose ;  and  these  were  very  material  inquiries 
to  determine  the  defendant's  liability,  or  his  exemption  from  fur- 
ther obligation  on  bis  contract.  The  code  does  not  limit  the  de- 
fendant's examination  to  the  same  identical, points  as  to  which 
the  assignor  had  been  inquired  of,  but  he  may  oiTer  himself  as 
a  witness  ''  to  the  same  matter;"  Suppose,  for  illustration,  that 
an  assignor  had  sworn  that  on  a  certain  occasion  he  advanced  !& 
large  sum  of  money  to  a  defendant,  for  which  he  was  bound  to 
account,  and  the  inquiry  had  there  stopped.  Can  it  be  doubted 
that  a  defendant  could  be  called  to  testify  that  at  a  subse- 
quent period  he  had  repaid  that  money  to  the  assignor,  or  had 
expended  it  in  some  mode  authorized  by  and  for  the  benefit 
of  the  assignor?  By  the  testimony  of  the  assignor  he  was 
charged  with  a  liability,  which  by  showing  another  state  of  facts 
not  called  out,  nor  alluded  to  on  the  examination  of  the  assignor, 
he  was  enabled  to  discharge.  This  may  not  be  an  examination 
on  the  same  point  to  which  the  testimony  of  the  assignor  had 
been  restricted,  but  it  stirely  is  to  the  same  matter,  and  is  fully 
authorized  by  this  provision  of  the  code.  The  ruling  of  the 
judge,  therefore,  in  admitting  this  testimony,  was  correct,  aad 
the  objection  was  properly  overruled. 

After  the  testimony  on  both  sides  was  closed,  the  counsel  for 
the  plaintiffa  submitted  to  the  court  several  propositions  iii 
writing,  in  accordance  with  which  he  requested  the  judge  to 
charge  the  jury.  These  propositions,  being  six  in  number,  are 
set  forth  in  the  case,  as  well  as  the  several  refusals  of  the 
respective  charges  given  thereupon  by  the  court.  In  respect 
to  the  sixth  proposition,  the  court  did  charge  as  the  plaintifiis' 
eounsel  requested.  In  respect  to  four  of  them,  but  little  serious 
complaint  was  made  by  the  counsel,  on  the  alignment.  We  have 
examined  the  several  refusals  and  the  charges  of  the  judge  in 
regard  to  the  2d,  8d,  4th  and  5th  propositions  propounded  by 
the  plaintiffs'  counsel,  and  we  think  they  are  all  warranted  by 
the  case  as  it  appeared  in  evidence ;  that  each  and  all  of  them 
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were  quite  as  &yorable  to  the  plaintifffl  as  they  had  a  right  to 
ask ;  and  that  &o  injustice  was  done  by  these  seyeral  mlingi^ 

In  respect  to  the  first  proposition,  the  refusal  of  the  Judge 
to  charge  in  accordance  therewith,  and  the  charge  actually  giyen 
by  him,  a  more  serious  question  arises.  To  understand  the 
proposition,  it  must  be  borne  in  mind  that  the  original  contract 
between  Gardner  and  the. defendant  was  in  writing,  and  is  set 
forth  in  the  complaint  at  foL  304,  precisely  as  it  was  afterwards 
proved  on  the  trial.  But  this  contract,  it  was  claimed  by  the 
plaintiffs  and  not  denied  by  the  defendant,  was  subsequently 
modified  by  parol  between  Gardner  and  the  defendant,  although 
they  greatly  differed  in  tKeir  testimony  as  to  the  terms  of  the 
modification,  and  the  great  point  of  the  case  was  to  ascertain  how 
far,  if  at  all,  that  contract  was  modified  on  the  subject  of  the  right 
of  the  defendant  to  be  paid  for  his  barley  as  delivered.  Upon  this 
question,  his  liability  under  the  contract,  or  his  discharge  from 
its  obligations,  turned.  The  plaintiffs'  counsel  asked  the  court 
to  charge  that  ^'  the  defendant,  upon  the  contract  as  proved  by 
Gardner  J  was  not  entitled  to  any  pay  for  the  barley  until  the 
whole  which  he  had  contracted  to  sell  had  been  delivered."  Now 
the  court  was  entirely  right  in  refusing  to  charge  in  the  lan- 
guage of  this  proposition,  for  the  plain  reason  that  the  testimony 
of  Gardner,  standing  alone,  did  not  prove,  nor  conduce  to  prove, 
any  such  contract  as  was  claimed.  To  arrive  at  any  just  con- 
clusion on  this  point,  it  was  absolutely  necessary  to  go  back  to 
the  original  contract ;  and  it  was  only  by  taking  that,  in  con- 
nection with  Gardner's  testimony,  that  the  court  or  the  jury 
could  come  to  any  judgment  as  to  what  in  this  respect  the  real 
contract  between  the  parties  was.  It  is  well  settled  that  % 
request  to  the  judge  to  instruct  the  jury  must  rest  upon  undis- 
puted facts  or  a  hypothetical  case.  If  the  proposition  submitted 
is  incorrect^  either  in  fact  or  law,^  the  judge  may  refuse  to  give 
the  instruction.  (5  Denio,  595.  See  obd  Lyon  v.  Marshal^ 
11  Barb.  S.  a  Rep.  241.) 

The  judge  was  right,  therefore,  in  refusing  to  give  the  in 
Btruction  requested;  but  the  refusal  was  accompanied  by  % 
charge,  that  the  n»in  question  in  the  case  was,  whether  Gaid 
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ner  hbd  complied  with  the  contract  on  his  part,  and  hence  it 
became  material  to  inquire  whether,  according  to  the  terms  of 
the  modified  contract,  the  barley  was  to  be  paid  for  as  each  load 
was  delirered,  or  whether  it  was  not  to  be  paid  for  until  the 
deliyery  of  the  whole.  That  this  question  of  the  constmction 
of  the  contract  was  a  question  for  the  jury  to  decide,  and  there- 
fore the  court  submitted  the  question  upon  the  construction  of 
the  modified  contract  to  the  decision  of  the  jury.  To  all  this 
the  plarntiifs'  counsel  excepted,  and  insists  that  the  submission 
of  the  question  was  entirely  erroneous.  As  a  general  rule,  the 
proposition  of  the  plaintifis'  counsel,  that  the  construction  of  a 
contract  is  a  matter  to  be  determined  by  the  court,  and  not  by  the 
jury,  will  not  be  disputed.  But  this,  nevertheless,  is  to  be  taken 
with  the  qualification  that  the  entire  contract  is  in  writing,  need- 
ing nothing  but  an  interpretation  of  its  language  by  its  own  in- 
trinsic light,  or  that,  being  by  parol,  there  is  no  contrariety  or 
antagonism  in  the  evidence  by  which  the  contract  is  sought  to 
be  established.  Well  settled  as  the  rule  we  have  alluded  to  is, 
we  suppose  it  to  be  equally  well  established  upon  authority,  that, 
although  it  is  generally  the  province  of  the  court  to  construe 
contracts,  yet,  when  the  meaning  is  to  be  judged  of  by  &cts 
aliunde,  in  connection  with  the  written  language,  very  much 
must  be  left  to  the  jury.  This  proposition  is  stated  in  these  pre- 
cise terms  in  Cowen  4*  BUPs  Notes  to  Phil.  Evidenee,  4/A 
party  p.  1420.  In  such  cases,  say  the  court,  in  8  Conn,  R.  127, 
the  construction  is  usually  matter  of  fact  for  the  jury.  And  per 
Gibson,  J.  (1  Penn,  Rep.  886,)  "  an  admixture  of  parol  with 
written  evidence  draws  the  whole  to  the  jury."  {See  also 
Etting  V.  Bank  of  U.  /S,  11  Wheat.  59.) 

Such  was  emphatically  the  case  here.  Without  the  aid  of 
the  written  contract  the  testimony  of  Gardner  was  unintelligible ; 
and  how  &r  that  was  modified  was  the  point  to  be  gathere^from 
die  parol  evidence.  The  language  of  the  judge  is  doubtless 
liable  to  some  criticism,  and  the  proposition  was  not  put  forth 
quite  as  dearly,  nor  indeed  as  broadly,  as  it  should  have  been ; 
but  it  was  substantially  correct,  and  in  accordance  with  a  well 
settled  legal  principle.    Indeed,  it  was  more  finvorable  to  tbe 
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plaintiffs  than  they  could  justly  have  claimed.  The  teatimony 
of  Gardner  was  directly  contradicted  by  that  of  the  defendaat, 
on  the  subject  of  the  modified  contract,  and  if  the  judge  had  left 
it  to  the  jury  upon  the  y?hole  evidence,  as  he  fairly  might  haye 
done,  the  result  arrived  at  by  the  jury  would,  in  all  probability, 
have  been  more  speedily  and  certainly  attained.  It  seems 
to  us  very  clear,  that  even  if  the  jury  were,  by  the  language  of 
this  charge,  somewhat  misdirected,  the  plaintiffs  have  sustained 
no  injury  by  such  misdirection ;  and,  in  such  case,  a  new  trial 
will  be  denied.     (Mansfield  v.  WJieelei,  23  Wend.  79.) 

We  are  satisfied  that  the  ends  of  justice  have  been  substan- 
tially attained  in  this  case,  and  a  new  trial  is  accordingly 
denied. 

[OswEOO  ,Gen£ral  Term,  April  2,  1854.  Hubbard,  PraU  and  Bacon, 
Justices.]    ' 


Nathaniel  F.  Waring  and  others  vs.  Henry  P.  Waring 

and  others. 

A  testator,  by  the  second  clause  of  his  will,  devised  as  follows :  "  I  give 
and  beqneath  to  my  beloved  wife  all  and  singular  my  honaehold  fhniitare, 
(my  library  only  excepted,)  to  her  o^ly  piroper  use,  benefit  and  behoof, 
forever.  And  I  also  give  and  beqneath  nnto  my  said  wife,  for  and  dnring 
her  natural  life,  the  taU  and  free  use  and  occupation  of  my  present  resi- 
dence and  dwelling  house,  together  with  all  my  lands  and  the  houses  and 
buildings  thereon  in  the  said  fourth  ward  of  the  city  of  Brooklyn,  &e. 
And  I  also  gi^e  iwto  my  said  wife,  the  use,  income  and  enjoyment  of  the 
one  equal  third  part  of  all  the  rest,  residue  and  remainder  of  my  estate,  both 
real  and  personal,  after  deducting  fVom  such  residue  the  legacies  hereafter 
bequeathed,  and  paying  the  debts  therefh)m,  as  hereinafter  directed,  fbr 
and  during  her  natural  life,  all  tohick  said  beqvesU  to  m^  said  wife  are  intended 
onAerebf  declared  to  be  inJuU  saHsfadion  and  bar  of  her  dower  in  «y  €ste(c." 
The  first  part  of  the  sixth  cUuse  of  the  wiU  was  as  follows :  "  As  to  aH 
the  rest,  residue  and  remainder  of  my  estate,  both  real  and  per8<nial,  in 
law  and  in  equity,  in  possession,  reversion,  remainder  and  expectancy,  after 
paying  my  said  debts  and  the  said  legacies  herein  given,  and  setting  apart 
and  leaving  to  my  said  wife  the  estates,  goods,  chattels,  matters,  interests 
and  things  herein  andher^y  given  and  bequeathed  unto  her,  I  give,dei?is9 
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•ad  beqveath  the  same  to  my  said  ezecators,  and  the  survivon  and  snr- 
YiYori  and  the  executors,  &c.  of  sach  survivor  forever,  in  tmst  and  for  tho 
uses  and  purposes  herein  after  declared."  The  trusts  were,  to  sell  and 
convey  the  lands,  and  to  distribute  the  proceeds  in  unequal  portions  and  at 
different  periods,  amongst  the  descendants  of  the  testator.  A  codicil,  da- 
ted March  6,  1848,  contained  this  clause :  "  I  hereby  authorize  and  em- 
power my  said  wife  to  sell  and  convey  any  and  every  part  and  parcel  of  the 
land  and  buildings  mentioned  in  the  second  clause  of  my  will,  dec,  the  use 
and  occupation  of  which  I  have  given  and  devised  to  her  in  and  by  said 
second  clause,  for  her  life,  and  to  dispose  of  the  proceeds  thereof  as  she 
ahall  find  necessary  and  proper."  The  testator  survived  his  wife,  and  died 
in  April,  1851,  seised  in  fee  and  possessed  of  the  premises  in  question. 
Bddi  that  the  real  estate  devised  to  the  widow  did  not  pass  under,  nor 
was  the  title  to  it  affected  by,  the  residuary  clause  in  the  will ;  but  that, 
in  the  event  which  had  occurred,  it  descended  to  the  heirs  at'law  of  the 
testator,  in  fee. 
Where  real  estate  is  specifically  devised,  and  the  devise  does  not  take  effect, 
in  consequence  of  a  lapse  by  the  death  of  the  devisee  in  the  lifetime  of 
the  testator,  or  iVom  the  not  happening  of  the  contingency  upon  which,  as  a 
condition  precedent,  the  devise  was  made  or  was  to  take  effect,  it  descends  tq 
the  heir  at  Jaw  as  property  undisposed  of  by  the  will. 

This  was  an  action  for  the  partition  of  real  estate.  The 
opinion  sets  forth  the  facts.  The  cause  was  heard  on  the  com- 
plaint and  answer. 

N.  F.  Waring^  plaintiff  in  person. 

J.  A.  Lott,  for  the  defendants. 

Bj/  the  Qmrty  S.  B.  Strong,  J.  The  plaintiffs  ask  for  the 
partition  of  certain  lands  of  the  late  Henry  Waring,  situate  in 
the  fourth  ward  of  the  city  of  Brooklyn,  between  such  of  the  par- 
ties to  this  suit  as  are  the  heirs  at  law  of  the  late  proprietor.  Five 
of  the  defendants  answer  that  the  rights  of  the  heirs  at  law  of 
the  deceased  to  the  lands  described  in  the  complaint,  depend 
upon  the  construction  and  effect  of  his  will  and  codicil,  and  the 
defendants  Henry  P.  Waring  and  Stephen  Waring,  named  as 
trustees  in  the  will,  claim  such  rights  (if  any)  as  those  docu- 
ments confer  upon  them.  The  will  is  dated  on  the  25th  of 
January,  1836.  The  second  clause  is  in  the  following  words :  "  I 
give  and  bequeath  to  my  beloved  wife  all  and  singular  my  honser 
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hold  furniture,  (my  library  only  excepted,)  to  her  only  proper 
use,  benefit  and  behoof,  forever.  And  I  also  give  and  bequeath 
unto  my  said  wife,  for  and  during  her  natural  life,  the  full  and 
free  use  and  occupation  of  my  present  residence  and  dwelling 
house,  together  with  all  my  lands  and  the  houses  and  buildings 
thereon  in  the  said  fourth  ward  of  the  city  of  Brooklyn,  bound- 
ed westerly  by  Fulton-street,  easterly  by  Washington^treet, 
southerly  by  Johnson-street  and  northerly  by  land  of  Jacob  Ber- 
gen, Esquire,  and  the  appurtenances  thereunto  belonging.  And 
I  also  give  unto  my  said  wife  the  use,  income  and  enjoyment  of  the 
one  equal  third  part  of  all  the  rest,  residue  and  remainder  of  my 
estate,  both  real  and  personal,  after  deducting  from  such  residue 
the  legacies  hereafter  bequeathed,  and  paying  the  debts  therefrom, 
as  hereinafter  directed,  tear  and  during  her  natural  life ;  aU  which 
said  bequests  to  my  said  wife  are  intended' <md  hereby  declared 
to  be  in  full  satisfaction  and  bar  of  her  dower  in  my  estate." 
The  first  part  of  the  sixth  clause  .of  the  will  is  as  follows :  "  As 
to  all  the  rest,  residue  and  remainder  of  my  estate,  both  real 
and  personal,  in  law  and  in  equity,  in  possession,  reversion,  re- 
mainder and  expectancy,  after  paying  my  said  debts,  and  the 
said  legacies  herein  given,  ^ni  setting  apart  afid  leaving  to  nty 
said  wife  the  estates,  goods,  chattels,  matters,  interests  and 
things  herein  and  hereby  given  and  bequeathed  unto  her.  I 
give,  devise  and  bequeath  the  same  to  my  said  executrix  and 
executors,"  (the  wife  and  their  sons,  Henry  and  Stephen,)  ''and 
the  survivors  and  survivor  of  them,  and  the  executors  and  ad- 
ministrators of  such  survivor  forever,  in  trust  and  for  the  uses 
and  purposes  hereinafter  declared."  The  trusts  are  to  sell  and 
convey  the  lands  and  to  distribute  the  proceeds  in  unequal  por- 
tions and  at  different  periods  amongst  the  descendants  of  the 
testator,  and  are  confessedly  valid.  The  question  whether  the 
trustees  took  the  estate,  or  only  a  power  to  dispose  of  it,  is  im- 
material to  the  present  controversy.  The  fifth  clause  of  the 
codicil  (which  is  dated  on  the  5th  of  March,  1848,)  is  in  the 
following  words:  "I  hereby  authorize  and  empower  my  said 
wife  to  sell  and  convey  any  and  every  part  and  pared  of  the 
land  and  buildings  mentioned  in  the  second  clause  of  my  said 
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last  will  and  testament,  being  all  my  lands  and  real  estate  in 
the  fonrth  ward  of  the  city  of  Brooklyn,  the  use  and  occupa- 
tion of  which  I  have  given  and  devised  to  her,  in  and  by  said 
second  clause,  for  her  life,  and  to  dispose  of  the  proceeds  there- 
of as  she  shidl  find  necess^  and  proper,^  The  testator  sur- 
vived his  wife,  and  died  in  April,  1851,  seised  in  fee  and  pos- 
sessed of  the  premises  in  dispute. 

There  cannot  be  much,  if  any,  doubt  as  to  the  estdte  ^ven  to 
Mrs.  Waring,  and  which  she  would  have  taken  had  she  survived 
the  testator.  The  will  gave  her  a  particular  estate  in  the  landft 
for  life.  The  codicil  conferred  upon  her  an  absolute  power 
of  disposition,  not  accompanied  by  any  trust.  She  was  author- 
ized and  empowered  to  sell  and  convey  "  any  and  every  part 
and  parcel"  of  the  land  and  buildings.  The  power  was  not  re- 
stricted by  aaiy  direction  as  to  the  application  of  the  proceeds. 
She  might  dispose  of  them  as  she  should  find  necessary  and 
proper.  Had  the  word  '^  necessary"  stood  alone,  that  might 
have  limited  the  application  to  the  necessaries  of  life,  and  possi- 
bly have  restricted  the  power  accordingly.  But  the  word 
"  proper"  is  added,  and  t6  give  it  any  meaning  the  coi^unction 
connecting  the  two  must  be  changed  from  the  cq)ulative  to  the 
disjunctive.  The  power  (b  dispose  of  the  proceeds  of  property 
as  the  devisee  might  *'  find  proper,"  without  any  specification  of 
the  objects,  must  necessarily  be  absolute.  It  is  clear  that  the 
power  is  unaccompanied  by  any  trust ;  consequently  the  estate 
given  to  Mrs.  Waring  in  the  will  was,  under  our  statute,  an 
absolute  fee.  (1  R.  S.  732,  §§  81,  83.)  The  counsel  for  the 
defendants  contended  that,  inasmuch  as  the  power  never  beci^me 
operative^  by  reason  of  the  premature  death  of  the  devisee,  the 
conversion  of  the  life  estate  into  a  fee  was  not  efTected.  It  is 
true  that  in  the  end  she  took  no  estate  whatever.  But  in  this 
case  the  question  is>  what  estate  was  specified  in  the  will ;  for 
that,  and  not  what  should  be  actually  and  eventually  acquired^ 
was  to  be  '^  set  apart"  from  what  was  given  in  the  residuary  de^ 
▼ise.  Now  the  estate  given  to  Mrs.  Waring  in  the  will  is  pre^ 
cisely  what  the  statute  declares  it  to  be,  an  absolute  fee.  A  will 
does  not  propria  vigere  oreate  any  estate.    It  defines  the  tit- 
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tended  estate,  and  provides  for  its  expected  transmission,  and  of 
coarse  it  can  pass  in  no  other  condition  or  way  under  the 
wilL    In  this  ease,  as  I  have  already  intimated,  the  description  of 
what  was  given  by  the  residuary  devise  excludes  the  estate  given 
toMrs.  Waring  in  the  will,  and  it  cannot  be  included  in  the  general 
devise,  whether  the  particular  devise  has  become  effective  or  not. 
The  devise  to  Mrs.  Waring  of  course  lapsed,  by  her  death, 
in  th^  lifetime  of  the  testator,  and  it  becomes  an  important  ques* 
lion  whether  the  ''  estate^  devised  to  her  eventually  passed  un* 
der  or  was  affected  by  the  residuary  devise.    The  spedfied 
estate  was  not  at  all  affected  by  the  residuary  devise,  i^  as  I 
have  already  intimated,  it  was  expressly  excluded.    A  devise 
can  never  pass  land  against  the  expressed  intention  of  the  tes- 
tator ;  nor,  as  I  understand  the  rule,  when  a  contrary  intention 
is  plainly  implied.    Where  a  testator  devises  his  land  to  one^ 
he  does  not,  ordinarily,  intend  that  it  shall  go  to  another.    If  a 
possible  failure  of  the  gift  is  contemplated,  an  alternative  provi^ 
sion  is  generally  adopted.    It  has  therefore  been  long,  and  very 
properly,  settled  that  a  lapsed  devise  does  not  enure  to  the 
benefit  of  a  residuary  devisee,  and  the  land  of  course  descends  to 
the  heirs  at  law.    The  rule  is  not  changed,  or  at  all  affected  by 
the  provision  in  our  revised  statutes,  that  ^^  every  will  which 
shall  be  made  by  a  testator  in  express  terms  of  all  his  real 
estate,  or  in  any  other  terms  denoting  his  intent  to  devise  all 
his  Teal  property,  shall  be  construed  to  pass  all  the  real  estate 
which  he  was  entitled  to  devise  at  the  time  of  his  death.''  (2  R. 
S.  57,  i  5.)    The  revisers  stated  that  their  object  was  to  pass 
subsequently  acquired  land.    Both  devises  of  real  estate  and 
bequests  of  personal  property  are  now  assimilated  so  &r  that 
they  may  include  intermediate  acquisitions.     In  this  particular 
they  effectuate  the  intentions  of  testators,  and  are  therefore 
reasonable  and  proper*    But  I  could  never  discover  any  sub- 
stantial reason  for  the  original  establishment  of  the  mlOy  that  a 
residuary  bequest  should  include  all  other  legacies  which  might 
fell  by  the  death  of  the  legatees,  or  from  inherent  defects.     The 
will  undoubtedly  becomes  effective  at  the  death  of  the  testatn*, 
»nd  not  before  ;  but  then  it  declares  hie  intenticms,  and  tbey 
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flhould  prevail,  if  sufficiently  indicated.  Those  hitentions  exist 
at  the  time  when  the  will  is  made,  and  are  controlled  by  the 
then  existing  cirenmstances.  It  is  clear  that  the  testator  does 
not  then  design  to  include  any  of  the  specific  legacies  in  the 
residuary  bequest.  Nor  is  the  language  ordinarly  used,  sus- 
ceptible of  such  interpretation*  The  words  "  rest  and  residue" 
mean  what  is  left  after  making  certain  deductions.  What  de- 
ductions 1  Assuredly  what  is  otherwise  bequeathed.  The  rule 
then,  as  to  lapsed  or  defective  legacies,  does  not  effectuate,  but 
countervails,  the  actual  and  declared  intent  of  the  testator.  It 
is  said,  however,  that  the  will  constitutes  the  executor  a  testa- 
mentary heir  as  to  the  personal  estate,  and  that  he  must  become 
such  upon  the  death  of  the  testator,  and  succeed  him  as  to  all 
the  personal  property  which  he  then  possesied.  That  may  be 
BO,  but  the  executor  takes  the  property  in  trust  for  those  to 
whom  it  is  given,  and  as  it  is  given,  in  the  will ;  and,  if  any  pari 
of  it  is  not  effectually  disposed  of  by  such  irill,  for  the  next  of 
kin,  to  whom  it  is  to  be  distributed.  He  is  bound  to  conform  to 
the  expressed  will  of  the  testator.  The  character  in  which  he 
takes  the  personal  estate  does  not  exempt  him  from,  but  enforces, 
the  performance  of  the  obligation.  But  although  the  rule  as  to 
the  extent  of  residuary  bequests  may  not  have  been  originated 
in  any  sound  principles,  it  has,  nevertheless,  been  thoroughly 
estabHshed,  and  must  prevail.  There  can  be  no  reason,  however, 
why  the  provision  of  our  statute,  by  which  devises  of  real  estate 
are  made  to  include  subsequent  acquisitions,  should  be  extended 
80  far  as  to  comprehend  rules  relative  to  bequests  of  personal 
property  which  counteract  the  intentions  of  testators,  and  have 
no  Bofid  foundation.  The  language  does  not  require  it,  and  as 
it  is  an  innovation  upon  the  common  law,  it  should  be  subjected 
to  a  strict  interpretation.  It  does  not  even  in  t^ms  extend  to 
or  affect  lapsed,  defective,  or  otherwise  ineffectual  devises,  as  a 
reodnary  devise  is  never  '^  in  express  terms  of  all  the  real  estate,'* 
but  only  of  what  is  left  after  a  deduction  of  what  is  specifically 
given ;  nor  does  it  denote  an  intent  to  dense  all  the  real  estate 
whicli  the  testator  was  entitled  to  devise  to  the  residuary  devisee. 
It  was  ecmtended,  however,  by  the  definidants'  ooonsel,  that  na 
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the  lands  were  devised  to  Mrs.  Waring  expressly  in  lien  of  h^ 
dower,  and  as  she  might  elect  to  take  her  dower  and  thereby 
forfeit  what  the  will  purported  to  giye  to  her,  there  was  a  con- 
tingent interest  not  included  in  the  devise  to  her,  which  passed 
under  the  residuary  devise.  There  can  be  no  doubt  but  that, 
ordinarily,  contingent  interests  pass  under  a  residuary  devise,  un- 
less they  are  expressly  excluded.  They  are  thus  excluded  where 
there  is  an  exception  of  the  corpus  of  the  thing,  and  not  merely 
of  an  interest  in  it.  In  the  present  case,  however,  the  exception 
is  of  the  estate,  and  not  in  terms  of  the  land,  and  the  question 
is  whetber,  excluding  the  estate,  there  is  any  thing  left.  The 
estate  given  is  the  absolute  fee  and  that  excludes  all  other  in- 
terests. There  is  a  possibility  of  a  retention  of  the  estate  in  the 
event  of  its  non-fcceptance  by  the  devisee ;  and  so  there  is 
in  every  case,  as  a  devisee  is  not  bound  to  accept  the  intended 
gift.  But  does  such  possibility  reserve  a  contingent  interest 
which  will  pass  under  the  residuary  devise  ?  The  rule  is,  that 
where  the  contingency  naturally  results  from  the  devise  itself 
and  is  such  as  the  testator  may  well  be  supposed  to  have  contem- 
plated when  he  made  his  will,  the  alternate  estate  may  be  in- 
cluded. That  is  carrying  out  the  reasonably  inferred  intent  of 
the  testator.  But  when  the  contingency  is  so  remote  that  it 
could  not  have  entered  into  the  contempktion  of  the  testator,  it 
cannot  be  supposed  to  have  at  all  influenced  him  in  TinJring  big 
arrangements  as  to  the  final  disposition  of  his  property.  It  is 
possible  that  fhe  devisee  may  be  dead  when  the  will  is  made,  or 
if  then  living  that  he  may  die  in  the  lifetime  of  the  testator, 
or,  as  I  before  mentioned,  that  he  may  refuse  to  accept  the  gifk. 
But  these  are  contingencies  not  ordinarily  contemplated,  and 
the  possibility  that  the  intended  gift  may  become  ineffectual  in 
such  cases,  does  not  enter  into  the  consideration  of  the  testator, 
nor  should  it  affect  the  interpretation  of  the  dispositions  made 
inhis  will.  The  language  used  by  the  testator  in  tiiis  case,  and 
the  beneficial  nature  of  the  devise  to  his  wife,  exclude  any  infer- 
ance  that  her  refusal  to  accept  it  in  lieu  of  her  dower  was  at  all 
contemplated.  The  case  of  Roe  v.  Flood  is  a  stnmg  autbori^ 
<m  this  subject.    Chief  Justice  Willea  states  it  in  bis  yaluabk 
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Reports  (p.  800)  as  follows:  <^A  man  devised  lands  to  B. 
Bishop  and  Ids  heirs  forever,  en  condition  to  pay  all  his  debts^ 
legacies  and  funeral  expenses,  and  at  the  latter  end  of  his  will 
he  gives  and  devises  all  the  rest  and  residue  of  his  real  and  per- 
sonal e9^a/6,  whatsoever,  not  before  therein  bequeathed  to  Eliza- 
beth Flood,  the  defendant.  R.  Bishop  died  before  the  devisor.  It 
was  holden  by  the  whole  court  that  the  heir  should  have  the 
lands  devised  to  R.  Bishop,  and  not  Elizabeth  Flood,  the  residu- 
zfy  devisee ;  for  that  the  devise  must  be  taken  to  mean  the 
rest  and  residue  of  the  lands  unbequeathed  at  the  time 
of  the  making  of  the  wiU^  at  which  time  all  the  estate 
in  those  lands  was  disposed  of."  In  the  case  of  Doe  v.  Under- 
downy  ( Willes^  R.  293,)  the  testator  had  devised  certain  lands 
in  fee  to  three,  as  tenants  in  common,  chargeable  with  annuities 
to  each  of  their  parents^  and  the  rest,  residue  and  remainder 
of  all  other  his  estate,  whatsoever,  real  and  personal,  not  before 
given  and  bequeathed^  to  a  daughter.  One  of  the  devisees  of  the 
lands  specificallj  giyen,  died  before  the  testator.  It  was  hel4 
that  those  lands  did  not  pass  to  the  residuary  devisee,  but  de- 
scended to  the  heirs  at  law  of  the  testator.  In  James  v.  James, 
(4  Paige,  115,)  there  was  a  devise  of  a  house  and  lot  to  the  tes- 
tator's wife  for  life,  with  power  to  dispose  of  the  same  by  her 
will  to  their  descendants  in  fee,  with  the  power  of  selection, 
which,  with  certain  legacies,  v>a^  to  be  in  lieu  of  her  right  of 
dower,  and  there  was  afterwards  a  devise  to  certain  trustees,  of 
all  the  testator's  estate,  real  and  personal,  and  not  before  be- 
queathed to  his  wife.  The  widow  elected  to  take  her  dower.  It 
was  held  by  the  chancellor,  that  the  whole  legal  and  equitable 
interest  in  the  house  and  lot  devised  to  the  widow  descended  to 
the  heirs  at  law  of  the  testator,  and  did  not  go  to  the  trustees 
under  the  will.  In  that  case  the  chancellor  said,  if  a  pt^t  of  the 
real  estate  is  specifically  devised,  and  the  devise  does  not  take 
effect,  either  from  the  incompetency  of  the  devisee  to  take,  from 
a  partial  revocation  of  the  will,  a  lapse  by  the  death  of  the  de- 
visee in  the  lifetime  of  the  testator,  or  from  the  not  happening 
of  the  contingency  upon  which  as  a  condition  precedent  the 
devise,  was  made^  or  was  to  take  effect j  it  descends  tQ,  t^e  heir 
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at  law  as  property  undisposed  of  by  the  will.  He  fordier  re* 
marked,  that  the  testator  seemed  to  have  taken  it  for  granted, 
either  that  he  had  a  right  to  bar  the  wife  of  her  dower  by  a  spe- 
cific provision  in  lieu  thereof  or  that  she  idouUL  elect  to  receive 
the  provision.  He  therefore  devised  to  the  trustees  the  residue 
of  his  estate  not  therein  before  devised  or  hequeaihed  to  his 
wife.  It  is  true  that  the  same  learned  chancellor  afterwards  in- 
timated a  different  opinion.  (10  Paige^  193.  3  Barb.  Ch-  K 
101, 102.)  But  the  question  was  not  necessarily  involved  in 
either  of  those  cases,  and  the  new  opinion  does  not  seem  to  have 
been  expressed  positively,  or  with  entire  confidence.  I  prefer 
his  first  opinion,  particularly  as  it  was  well  considered,  and  folly 
supported  by  other  cases,  and  is  conformable  to  the  important 
principle  on  which  they  were  founded. 

I  assume,  in  this  case,  that  the  will  and  codicil  must  be  con- 
sidered as  one  instrument,  and  that  the  word  "  estate,"  as  aj^li- 
cable  to  what  had  been  given  to  the  wife,  and  which  is  excepted  in 
the  residuary  devise,  has  reference  as  well  to  what  was  devised 
to  her  jxx  the  codicil,  as  to  the  gifts  to  her  in  the  will,  and  that 
the  provision  that  the  bequests  and  devises  to  the  wife  are  to  be 
accepted  by  her  in  lieu  of  her  dower,  qualified  all  the  uses  given  to 
her  in  both  instruments.  This  is  in  accordance  with  tlio  aatlKN> 
ities.    (1  JarmavlsPoweU  on  Dev.  20,  and  the  cases  there  dted.) 

Upon  the  whole,  I  am  satisfied  that  the  premises  in  dispute 
did  not  pass  under,  nor  was  the  title  to  them  affected  by,  the 
residuary  clause  in  the  will,  but  that  in  the  event  which  has  hap- 
pened, they  descended  to  the  heirs  at  law  of  the  testator  in  fee. 

The  plaintiffs  are  entitled  to  the  partition  demanded  in  their 
complaint.  It  must  be  so  declared,  and  it  must  be  referred  to 
Judge  Morse  to  take  the  usual  proofs,  and  report  therecm  ts 
this  court.  Should  there  be  a  sale,  it  would  certainly  be  proper 
that  the  defendants,  who  are  named  as  trustees  in  the  will,  ahould 
be  reimbursed  their  expenditures  on  and  about  the  premises 
aft«r  charging  them  with  what  rents  or  other  income  they  vukj 
have  received,  and  that  all  parties  should  recdve  their  costs  oat 
of  the  proceeds. 

[KiNa«  Special  Tsrm,  April  IT,  1864.    &  B.  Stnmg,  Justice.] 
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^^  DUNLAP  vs.  SnTDKR. 

^ ;  In  ana  action  to  recover  damages  for  killing  a  dog,  the  opinioxn  of  witness^, 

r.,.  as  to  his  value,  are  not  admissible  in  evidence. 

BriU  V.  Flagler,  (23  Wend.  354,)  deciding  the  contrary,  overruled. 
^*'  The  jury  are  the  Judges  of  the  value  of  such  property,  after  hearing  the  evi- 

Mgk  dence  as  to  the  particular  qualities  and  properties  of  the  animal 

r^  If  in  such  an  action,  testimony  as  to  the  good  qualities  and  character  of  the 

,  --  dog  is  admitted,  the  defendant  may  rebut  such  testimony  by  proof  that  the 

animal  had  been  in  the  habit  of  attacking  and  worrying  and  killing  sheep. 
^^  Proof  of  the  worthlessness  of  the  animal  is  proper,  in  mitigation  of  damages, 

i0L  although  that  defense  was  not  set  up  in  tho  answer. 

tft/ 

enlf  This  was  an  appeal  from  a  jadgment  of  the  Montgomery 

^^  county  court.    The  action  was  for  killing  a  dog.    The  defense 

was  first,  a  denial,  secondly  that  the  killing  was  done  in  defense 
^ .  of  the  defendant's  person  from  an  attack  of  the  dog ;  that  he  was 

^•^  dangerous  and  mischievous  and  accustomed  to  bite  mankind, 

^^  which  the  plaintiff  well  knew,  and  did  not  kill  him ;  that  he  at- 

.^,  tacked  the  defendant  in  the  night,  and  was  a  nuisance,  and  as 

-T.  such  liable  to  be  killed.    On  the  trial  before  the  justice  the 

1  plaintiff  proyed  the  killing  of  the  dog,  in  the  night  time.    The 

witness  testified  to  certain  good  qualities  of  the  dog,  and  said 
^  he  knew  the  value  of  a  good  farm  dog.    On  being  asked  what 

.  in  his  opinion  was  the  value  of  the  dog  in  question,  the  question 

.^.  was  objected  to,  on  the  ground  that  it  was  not  shown  that  the 

]  witness  was  acquainted  with  the  value  or  price  of  dogs,  or  had 

ever  dealt  in  the  article.    The  objection  was  overruled,  and  the 
'^  witness  answered  that  he  thought  him  worth  $25.    To  prove 

that  the  defendant  shot  the  dog,  a  witness  was  called,  and  testi- 
fied that  6  or  8  weeks  before,  he  was  in  company  with  the  de- 
[*  fendant  in  the  road,  and  heard  a  dog  bark.    The  witness 

remariced,  *^ There  is  Dunlap's  (the  plaintiff's)  dog  barking  in  the 
road."  The  defendant  said,  "^  By  G—  I  will  kill  him."  The 
witness  added,  without  being  inquired  o^  that  a  day  or  two  after 
that,  the  defendant  said  he  did  not  deny  but  that  he  killed  the 
dog.  On  being  cross-examined,  the  witness  was  asked  what  else 
the  defendant  said,  when  he  remarked  that  he  did  not  deny  that  he 
killed  the  dog.  This  was  objected  to,  on  the  ground  that  the 
Vol.  XYII.  71 


502  OASES  IN  THE  SUPREME  OOTTBT. 

Dnnlap  v.  Snyder. 

plaintiff  had  not  called  out  tliis  conversation.  The  objection 
was  oyerroled,  and  the  iritness  testified  that  the  defendant  far- 
ther said,  at  the  time,  that  he  killed  the  dog  because  he  attacked 
him,  and  the  witness  testified  that  he  asked  the  defendant  after 
the  dog  was  shot,  who  killed  him,  and  he  answered  '^  I  did." 
This  witness  was  not  on  friendly  terms  with  the  defendant,  and 
three  or  four  others  who  were  in  the  same  room  with  him  testified 
that  they  heard  no  such  conversation.  Other  witnesses  were  called 
and  asked  their  opinion  as  to  the  value  of  the  dog,  which  was 
also  objected  to  but  admitted  by  the  court.  A  witness  for  the 
defendant  testified  that  the  dog  bit  him  the  previous  spring,  in 
the  plaintiff's  door-yard,  in  the  daytime ;  that  he  told  the  phun- 
tiff  of  it,  a  day  or  two  afterwards ;  that  the  dog  attacked  him 
once  before  that,  in  the  highway,  in  the  night ;  that  he  had  a 
broad  axe  and  threw  it  at  the  dog,  and  he  went  off.  The  witness 
had  before  thrown  stones  at  the  dog,  and  had  seen  the  de- 
fendant stone  him.  Another  witness  for^  the  defendant  swore 
that,  about  a  fortnight  befi>re  the  dog  was  killed,  he  ran  out  mto 
the  road  near  the  plaintiff's  house  and  seized  the  witness  by  the 
arm ;  he  halloed  at  him  and  the  dog  let  him  loose.  Another 
witness  testified  that  on  another  occasion,  near  the  plaintiff 'a 
house,  the  dog  run  out  growling  and  barking  at  the  witness  and 
a  person  in  company  with  him,  but  did  not  seize  hold  of  either 
of  them.  The  defendant's  &ther  also  proved  a  violent  attack 
of  the  dog  on  him,  <m  a  certaih  occasion,  and  to  avoid  him  he 
passed  over  a  fence.  The  dog  did  not  bite  him.  It  was  proved 
that  the  night  the  dog  was  killed  the  defendant  came  to  Mr. 
Miller's  tavern  and  asked  Miller  if  he  had  a  gun ;  that  he  there 
got  one  which  was  loaded,  and  started  towards  the  plaintiff's, 
who  lived  between  Miller's  and  the  defendant's.  The  defendant 
offered  to  show  that  he  said,  when  he  got  the  gun^  that  the  dog 
was  in  the  habit  of  attacking  him  when  he  passed  the  plaintiff's, 
and  that  he  wanted  the  gun  to  shoot  him,  if  he  attacked  him 
again.  This  was  objected  to  by  the  plaintiff  and  overraled. 
The  defendant  offered  to  prove  that  the  dog  attacked  and  worried 
Bheep,  at  different  times,  and  that  he  had  killed  sheep.  This 
Vas  objected  to  as  irrelevant  and  improper,  and  was  overraled. 
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Several  witnesses  were  called  by  the  plaintiff,  who  offered  to 
proTe  by  them  the  general  character  and  disposition  of  the  dog, 
as  to  quietness  or  ferociousness.  This  evidence  was  objected  to 
by  the  defendant  as  immaterial  altaid  as  calling  for  the  opinion  0^ 
witnesses,  and  as  not  tending  to  rebut  the  evidence  of  the  de^ 
fendant.  The  objection  was  overruled,  and  the  witnesses  testi- 
fied that  they  never  knew  any  thing  but  quietness  in  the  dog. 
Some  of  th^m  lived  teighboVs*  to  the  plaintiff,  and  had  frequently 
seen  the  dog  stand  at  the  open  gate,  very  quietly,  and  others 
testified  to  his  quietness  in  other  places.  Others  heard  nothing 
said  against  him  till  after  he  was  dead.  The  testimony  being 
closed,  the  cause  was  submitted  to  the  jury,  who  found  a  verdict 
for  the  plaintiff  for  $S  damages,  for  which,  with  costs,  the  jus- 
tice rendered  judgment.  The  county  court  of  Mytgomery 
county  affirmed  the  judgment,  and  the  defendaait  appealed. 

James  E.  Dewey,  for  the  appellant. 

MUchell  ^  Ely,  for  the  respondent. 

C.  L.  Allen,  J.  The  first  objection  raised  by  the  defend- 
ant in  this  case  is,  that  the  justice  improperly  permitted  wit- 
nesses to  swear  to  their  opinions  as  to  the  value  of  the  dog.  The 
decisions  of  the  courts  in  this  state  are  somewhat  conflicting  as 
to  the  rule  in  relation  to  the  opinions  of  witnesses.  In  Brill  v. 
Phigler,  (23  Wend.  856,)  a  majority  of  the  court  were  of  opinion 
that  evidence  as  to  the  value  of  a  well  broke  setter  dog  was  barely 
competent,  and  that  the  answers  of  the  witnesses  depended  in  a 
measure  upon  their  skill  and  judgment  in  respect  to  those  ani- 
mals. Bronson,  justice,  dissented  from  this  opinion,  and  the 
court  remarked,  in  Harger  v.  EdmondSy  (4  Barb.  256,  259,) 
that  the  case  of  BriU  v.  Flagler  went  too  far  when  it  professed 
to  sanction  the  competency  of  evidence  as  to  the  value  of  a  setter 
dog.  In  Morehouse  v.  Mathews,  (2  Onn^t.  614,  517,)  Shank- 
Ii^d,  J.  observed,  in  relation  to  the  same  case,  that  the  supreme 
tourt  thought  tiie  evidehc^  barely  competent  to  allow  a  witness 
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-who  was  acqnainted  with  sach  animals  and  their  value  to  testify 
to  it.  The  court  do  not  Bay  that  this  decision  was  proper,  and 
the  inference  rather  is,  as  from  the  case  in  4th  Barbour,  that  the 
jury  are  the  competent  judges  of  the  value  of  such  property, 
after  hearing  the  evidence  as  to  the  particular  qualities  and  prop- 
erties of  the  animal.  There  is  no  standard  market  value  for  such 
property,  if  property  it  can  be  called,  and  men  differ  in  opinkm 
as  their  fSuicies  dictate,  in  respect  to  value.  The  testimony  of 
one  of  the  witnesses  shows  this  when  he  swears  that  he  has  seen 
dogs  sold  for  $50.  I  think  the  justice  erred  in  admitting  the 
testimony.  But  suppose  the  testimony  was  proper,  upon  what 
iras  it  based?  Olearly  upon  the  statement  of  the  witnesses  as 
to  the  good  qualities  of  the  dog,  as  detailed  by  them  in  their  evi* 
dence.  The  defendant  then  offered  to  show  that  the  dog  had 
been  in  ^e  Jiabit  of  attacking,  and  worrying  and  killing  sheep. 
This  evidence  was  objected  to,  and  overruled  by  the  justice,  while 
he  at  the  same  time  admitted  evidence  of  his  good  qualities  and 
character.  He  erred,  undoubtedly,  in  admitting  this  evidence ; 
but  if  it  could  under  any  circumstances  be  deemed  proper,  I  can- 
not perceive  any  good  reason  for  rejecting  the  evidence  offered 
by  the  defendant  to  rebut  it.  It  was  argued  that  it  was  irrele- 
vant and  improper  as  a  defense,  for  it  was  no  justification,  unless 
the  dog  was  killed  while  chasing  and  worrying  sheep,  which  was 
not  the  offer.  Let  this  be  granted — ^and  perhaps  under  the  15ih 
sec.  1  B.  S.  705  it  is  so — although  I  do  not  concede  the  pnqx)- 
sition,  yet  the  testimony  was,  in  my  judgment,  competent  in 
mitigation  of  damages.  It  is  said  it  was  not  proper  for  this  pur- 
pose, because  it  was  not  set  up  in  the  answer,  and  was  a  surprise 
upon  the  plaintiff.  It  was  not  necessary  to  set  up  in  the  answer 
matter  going  to  prove  the  worthlessness  of  the  animal.  The 
pluntiff  could  not  well  be  taken  by  siirprise.  He  came  into  court 
prepared  to  prove,  as  he  did,  the  good  qualities  and  value  of  hig 
dog.  He  was  allowed  to  go  farther,  under  an  objection  which 
ought  to  have  been  sustained,  and  prove  his  general  good  char- 
acter. The  evidence  offered  was  rebutting  evidence,  and  went 
to  disprove  that  character  and  the  value  as  established  by  ihe 
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plaintiff.  The  objection  was  a  general  one,  and  was  sustained. 
If  the  evidence,  therefore,  was  proper  at  all,  it  should  have  been 
admitted  under  this  general  objection.  It  ia  objected  that  the 
offer  shonld  have  been  followed  up  with  proof  of  tilie  dog's  yalne. 
The  evidence  itself  if  received,  would  have  shown  him  entirely 
valueless ;  for  it  is  not  to  be  presumed  that  a  court  or  jury  would 
have  found  a  dog  of  any  value,  who  had  been  accustomed  to  worry 
and  kill  sheep.  Such  a  dog  is  a  nuisance.  Any  person  may 
kill  him,  while  engaged  in  the  act,  and  his  master  is  required  to 
kill  him,  after  notice  of  the  &ct.  I  think  the  justice  clearly 
erred  in  excluding  this  evidence.  I  think,  too^  the  defSanse  that 
the  dog  was  accustomed  to  attaok  and  bite  mankind,  was  clearly 
established  by  several  witnesses.  For  these  reasons  it  is  unne- 
cessary to  consider  the  other  points  presented. 

The  judgments  of  the  county  court  and  of  the  justice  must  be 
reversed 

Hand,  P.  J.  I  think  the  judgments  in  the  courts  below 
must  be  reversed.  I  have  some  doubt  whether  it  is  competent 
for  any  witness  to  give  an  opinion  as  to  the  value  of  a  dog.  If 
that  can  be  done,  I  think  it  must  first  appear  that  the  animal 
belongs  to  a  species  (if  there  are  such)  that  have  a  market 
value ;  and  the  witness  must  have  some  acquaintance  with  the 
qualities  of  that  class ;  and  also,  have  some  knowledge  of  their 
value.  Possibly  dogs  may  become  merchandise,  as  well  as^ 
monkeys  and  parrots.  ( Qrymes  v.  Shacks  Cro.  Jac*  262.)  And 
no  doubt)  an  action  by  the  owner  will  lie  for  an  injury  to  them, 
and  indeed  it  seems  it  will  for  an  injury  to  any  reclaimed  ani« 
mal.  (  Wright  v.  Ramscottj  1  Sound.  It.  84,  €md  see  note  6. 
Ward  V.  People,  8  Wl,  S95.  Goff  v.  KiUs,  16  WendeO, 
550.  2  Kent,  848.)  A  dog  may  be  highly  valued  by  the  owner 
for  various  reasons  that  would  have  no  influence  with  others, 
and  often  without  reference  to  the  actual  usefiilness  of  the  ani- 
mal or  to  any  profit  desired  from  him.  Most  of  them  are  probr 
ably  not  profitable  in  a  pecuniary  view,  aud  have  really  very 
littiepecuniaxy  value ;  and  it  is  the  safer  rule  to  obtain  ihe&ota 
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from  witnesses,  and  leave  the  question  of  valne  and  damages  to 
the  jury.    {See  BriU  v.  Flagler,  28  Wend.  356.) 

The  plaintiff  was  also  allowed  to  inquire  of  some  of  his  wit- 
nesses, and  they  to  give  their  opinions  of  the  character  of  the 
dog — as,  ''what  is  the  general  character  of  the  dog  as  to 
qaietade,''&a  Here,  too,  if  the  inquiry  could  be  material,  the 
jury  should  have  passed  upon  the  supposed  amicable  temper 
and  quietude  of  the  dog,  upon  the  evidence  of  facts^^ 

Again,  if  the  testimony  upon  the  general  character  of  the 
dog  was  admissible,  the  defendant  had  a  right  to  impeach  it  on 
the  question  of  value,  by  showing  that  he  was  a  sheep  killer. 
As  a  general  rule,  witnesses,  and  parties  too,  are  not  supposed 
to  be  prepared  to  meet  specific  charges  of  crime  not  directly  in 
issue ;  but  suppose  the  rule  could  be  applicable  to  the  canine 
race,  at  least  on  tbe  question  of  value,  any  vicious  habit  or  prac- 
tices of  the  animal  must  necessarily  affect  that  value ;  and  should 
be  proved  by  showing  the  facts. 

The  justice  unquestionably  erred  in  the  admission  of  evi- 
dence ;  and  that  ground  is  sufficient  to  reverse  his  judgment  and 
that  of  the  county  court.  But  I  think  the  testimony  showed 
that  the  defendant  was  justified  in  killing  the  dog.  He  insists 
that  he  was  attacked  on  the  same  evening.  However  that  may 
be,  four  witnesses  testified  to  six  attacks  upon  persons  in  the 
road,  two  of  which  were  upon  the  defendant ;  and  all  of  them 
violent,  and  apparently  very  dangerous.  The  plaintiff  did  not 
contradict  or  impeach  this  evidence,  except  by  the  general  charac- 
ter of  the  dog,  which  could  weigh  nothing  against  the  facts ;  for  if 
it  be  once  shown  that  a  dog  is  do  ferocious  that  he  will,  of  his  own 
disposition,  bite  mankind  in  the  street,  and  is  at  large,  he  is  a 
nuisance,  and  may  be  killed  by  any  one.  {Maxwell  v.  Palmer- 
tony  21  Wend.  407.  Putnam  v.  Payne,  13  Mm.  312.  ERnddey 
y.  Emerson,  4  Cow.  352.  Loomis  v.  Terry,  17  Wend.  500. 
McKtme  v.  Wood,  6  C.  ^  P.  1.  Wadhurst  v.  Damme,  Cro. 
Jac  45.  Barrington  v.  Thimer,  3  Lev.  28.)  After  the  dan- 
gerous propensity  is  evinced,  by  clear  proof  that  he  has  bitten 
»  person  or  attempted  to  do  so^  juries  should  not  speculate  upon 
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probabilities.    Dogs  shonld  not  be  allowed  to  annoy  citizens  in 
the  highway,  and  much  less  endanger  the  life  or  person  of  a 
hnman  being.     ^ 
Both  judgments  should  be  reversed. 

Cadt,  J.,  and  James,  J.,  concurred. 

Judgments  reversed. 

[Saratoga  Qencral  Term,  May  1,  1864.    Handi  Cody,  C.  L,  AUen  and 
James,  JoBtices.] 


The  Fort  Edward  and  Fort  Miller  Plank  Road 
Company  vs.  Payne. 

A  SQlMcription  to  the  capital  stock  of  any  company^  fh)m  a  membership  lo 
which  a  shareholder  may  derive  pecimiary  adYantage,  gires  to  the  subscri' 
ber  such  an  interest  as  will  support  a  promise  to  pay  for  the  shares. 
Such  an  enterprise  is  a  combination  of  means  for  mutual  profit,  and  is  in  no 

sense  a  gift,  or  a  promise  without  consideration. 
*^  the  act  of  incorporation,  or  any  public  statute,  declares  the  subscriber  to 
^e  slock,  or  proprietor  of  the  shares,  shall  pay  calls  made  thereon ;  or  if 
^e  agrees  to  do  so,  whether  in  the  articles  of  association,  or  other  legal 
^lUitrument,  he  is  personally  liable;  even  although  the  corporation  has 
Power  to  forfeit  his  stock  for  non-payment. 

^  when  a  right  of  forfeiture  is  given,  the  remedies  are  either  cumulative, 
^^  in  the  alternative,  according  to  the  terms  of  the  statute  or  of  the 
^  •sSi'eenient. 

K  ^^^'^  ^  right  of  forfeiture  is  given,  cither  by  the  act  of  incorporation  or 

_~^  the  terma  of  the  subscription,  but  no  absolute  duty  to  pay  is  imposed 

^  ^tatate,  and  there  is  no  promise  to  pay,  neither  the  subscriber  to  the 

^^^1  *^^,  nor  the  shareholder,  is  personally  liable  to  the  corporation,  fbr  calls. 

^  ^i^criptlon  to  the  capital  stock  of  a  corporation  may  be  upon  a  condition 

^  ^^'^eedont ;   And  in  that  case  the  subscriber  is  Qot  liable  tor  calte,  nor  can 

r         ^^  ^^  properly    be  considered  a  shareholder,  until  the  condition  has  been 

^^      ^Ififled. 

^®r  articles  of  ajsocfation  in  a  plank  road  company,  in  which  the  subscribers 

hereto  promised  to  pay  fbr  their  stock,  had  been  drawn  up  and  signed,  P. 

"^i^y^ed  to  subscribe  upon  the  books  of  the  company,  on  certain  conditions. 
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Subsequently,  and  after  the  articles  had  been  filed  and  the  ooqMnatlon^iia 
oiganised,  and  after  the  road  bad  been  located,  as  required  by  one  of  tbe 
conditions,  and  calls  for  payment  of  the  stock  had  been  ordered,  P.  sab- 
scribed,  upon  the  books  of  the  company  and  on  a  leaf  next  to  that  contain- 
ing the  articles  of  association,  a  second  agreement,  by  which  he  "sub- 
scribed'' for  the  number  of  shares  set  opposite  his  name;  Held,  that  by 
so  doing,  he  adopted  the  articles  of  association,  and  was  bound  by  the 
promise  therein  contained. 

Appeal  from  a  judgment  entered  upon  the  report  of  a  referee. 
The  action  was  brought  to  recover  cidls  made  upon  the  eapital 
stock  of  the  plaintiff's  company.    The  first  count  of  tiie  com- 
plaint alleged  that  the  plaintiffs  were  a  duly  incorporated  plank 
road  company  under  the  act  of  the  le^slature  of  1847,  and  the 
several  acts  amending  the  same ;  that  five  per  cent  on  the  capital 
dtock  was  duly  paid  in ;  that  the  articles  of  association  were 
duly  executed  and  filed,  &c.  according  to  said  act ;  that  they, 
the  subscribers  to  said  articles,  and  all  who  should  thereafter 
become  stockholders,  became  a  body  corporate  to  construct  and 
own  a  plank  road  from  Fort  Edward  to  Fort  Miller,  with  the 
privilege  of  extending  the  same  to  Fort  Miller  bridge.    That 
on  the  22d  January,  1850,  the  defendant  and  others  executed 
an  agreement,  a  copy  of  which  was  set  out  in  the  complaint,  by 
which  the  defendant  subscribed  25  shares  at  $20  a  share, 
amounting  to  $500,  if  the  company  would  make  the  tenninns 
of  their  road  at  or  near  Saratoga  bridge,  and  work  and  construct 
the  three  miles  at  the  south  end  of  the  road  at  the  same  time 
that  they  made  and  constructed  the  three  miles  at  the  north 
end.   That  said  agreement  was  delivered  to  the  plaintiffis.  That 
the  directors  of  the  company,  at  a  meeting  of  the  board  on  the 
19th  February,  1850,  in  pursuance  of  said  agreement,  unani- 
mously resolved  to  make  the  terminus  of  the  road  at  or  near 
Saratoga  bridge,  commonly  called  Fort  Miller  bridge,  and  that 
the  whole  road  be  constructed  during  that  year.    That  m  the 
24th  April,  1850,  at  a  meeting  of  the  directors,  of  which  the 
defendant  acted  as  secretary,  the  directors  entered  into  a  am- 
tract  with  John  Doty  to  build  the  road  by  the  Ist  of  October 
then  next,  and  to  build  the  three  miles  at  the  north  end  as  tlie 
agreement  with  the  defendant  provided.    The  said  road  was  so 
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eonstmcted,  and  the  three  miles  at  one  end  finished  as  soon  as 
tiie  three  miles  at  the  other  end.  That  the  directors,  in  pursu- 
ance  of  §  39  of  the  act,  required  10  per  cent  of  the  stock  to  bo 
paid  on  the  1st  of  May,  June  and  July,  1850 ;  20  per  cent  on  the 
1st  of  August  and  September,  and  30  per  cent  on  the  1st  of 
October,  to  the  treasurer  at  his  office.  That  they  gave  due 
notice  of  these  calls  by  publishing,  &c.  That  the  defendant 
neglected  and  refused  to  pay  his  subscription,  or  any  part  of  it, 
though  often  requested.  That  on  the  faith  of  said  subscription 
the  plaintiffs  went  on  and  constructed  said  road,  and  expended 
large  sums  of  money,  to  wit,  the  amount  of  their  capital.  The 
plaintiffs  claimed  judgment  for  $500  with  interest.  The  second 
count  contained  the  same  averments  as  to  organization  and 
incorporation  as  in  first  count,  and  the  same  averments  as  to 
resolutions  of  directors,  passed  19th  February,  1850,  establish- 
ing the  terminus  of  the  road,  and  as  to  constructing  the  same. 
It  then  alleged  that  on  the  Ist  of  March,  1850,  the  defendant 
subscribed  on  the  books  of  the  company  for  15  shares  of  stock, 
at  $20  a  share,  amounting  to  $300.  That  the  defendant  became 
and  was  a  stockholder  of  the  company,  and  agreed  to  pay  when 
called  upon  for  the  same,  or  when  required  to  pay  said  $300. 
That  the  directors  duly  made  calls  pursuant  to  the  statute, 
(specifying  the  times  of  payment,  &c.)  That  they  gave  due 
notice  of  the  payments,  of  the  time  when  and  place  where,  &c. 
by  publication,  &c.  That  the  defendant  had  neglected  and 
refused  to  pay  said  $300  or  any  part  of  it,  though  often 
requested.  That  on  the  faith  of  said  subscription  the  plaintiffs 
had  built  their  road  and  expended  n^oney,  amounting  to  the  full 
subscription  to  the  stock  of  said  company.  The  plaintiffs  asked 
judgment  for  the  said  $300,  and  interest  and  costs,  &c. 

The  answer  denied  the  allegations  in  the  complaint,  and 
averred  that  if  the  plaintiffs  had  such  an  instrument  in  writing  as 
was  set  out  in  the  complaint,  they  procured  the  same  wrongfully 
and  without  the  knowledge  or  consent  of  the  defendant,  and  with- 
out the  consent  of  those  whose  names  were  thereto  subscribed,  and 
that  the  same  was  unavailable  and  could  not  be  enforced.  It 
averred  that  the  defendant  wa^  not  a  stockholder  in  saidcompany. 
Vol.  XVII.  72 
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nor  a  Bubscriber  to  the  books  of  the  compan  j,  nor  had  be  prom- 
ised in  any  way  to  pay  the  plaintiffs  any  sum  in  any  such  plank 
road  company.  The  reply  denied  generally  and  specifically  each 
and  eyery  allegation  of  new  matter  contained  in  the  answer ;  and 
avmred  that;  said  agreement  was  duly  signed  by  the  defendant 
and  others,  as  alleged  in  the  complaint,  and  was  duly  delivered 
to  the  plaintiffs,  for  whose  benefit  the  same  was  execated,  &c. 

The  cause  waa,,referred  to  James  Gibson,  Esq.  as  sole  referee, 
who  reported  the  following  facts  as  found  on  the  hearing  before 
him,  viz :  That  on  the  15th  day  of  January,  1850,  certain  indi- 
viduals subscribed  articles  of  association,  the  object  of  which,  as 
stated  in  the  preamble  thereto,  was  for  the  purpose  of  organizing 
a  corporation  to  construct  a  plank  road  from  the  village  of  Fort 
Edward  to  the  village  of  Fort  Miller,  in  the  town  of  Fort  Ed- 
ward, with  the  jwivilege  of  extending  the  same  to  some  conven- 
ient  point  near  the  Saratoga  bridge,  and  therein  appointed 
directors  thereof.    By  article  6th  of  that  association,  the  sub- 
scribers agreed  ''to  and  with  each  other  to  pay  to  the  said  Fort 
Edward  and  Fort  Miller  Plank  Boad  Company  their  respective 
subscriptions  for  said  capital  stock  whenever  called  for  by  said 
directors  or  their  successors  in  office."    On  the  19th  day  of  Jan- 
tiary,  1850,  the  necessary  affidavit  was  made  by  three  of  the  di- 
rectors, and  on  the  80th  day  of  January  thereafter  the  articles 
of  association  were  filed  with  the  secretary  of  state.    The  first 
ground  of  action  relied  upon,  on  the  hearing,  was  an  instrument 
bearing  date  the  22d  day  of  January,  1850,  subscribed  by  the 
defendant  and  various  other  persons,  whereby  it  was  agreed  "  to 
subscribe  on  the  books  of  the  Fort  Edward  and  Fort  Miller  Plank 
Road  Company  for  the  several  amounts  placed  opposite"  their 
respective  names,  if  the  directors  would  make  the  terminus  of 
their  road  at  or  near  the  Saratoga  bridge,  and  the  lower  three 
miles  "to  be  worked  and  constructed  and  being  constructed, at 
the  same  time  that  the  three  miles  next  south  of  Fort  Edward  ia 
worked  and  being  constructed,  and  the  first  wijrk  except  the 
Moses  Kiln  bridge  to  be  expended  as  above  described."    The 
defendant  was  a  subscriber  to  the  amount  of  f  500.    The  Beoaai 
ground  of  action  was  an  instrument  in  writing  signed  by  thede- 
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ibndant,  reciting  that  '^  At  a  meeting  of  the  board  of  directoir% 
held  at  the  office  of  the  company,  February  19tii,  185Q,  it  mm 
unanimously  resolved,  that  the  directors  of  said  company  adopt 
4Uid  establish  as  the  terminus  of  their  road,  some  convenient 
point  at  or  near  Saratoga  bridge."  And  it  was  further  resolved, 
^^  that  the  directors  construct  or  cause  to  be  c(mstructed  the  whol^ 
of  their  road  extending  from  Fort  Edward  village  to  the  said 
bridge  the  present  year."  The  instrument  then  proceeds,  '^  now 
we  the  undersigned  subscribe  for  the  number  of  shares  to  the 
Fort  Edward  and  Fort  Miller  Plank  Road  Company  set  opposite 
their  respective  names^  upon  condition  that  the  road  is  extended 
to  Fort  Miller  bridge,  so  as  to  make  that  its  southern  termina- 
tion ;  and  also  upon  the  condition  that  the  directors  of  the  said 
road  make  and  construct  at  least  three  miles  of  their  road,  meas- 
uring the  distance  from  or  near  said  bridge  and  running  north- 
erly, at  the  same  time,  or  previously  thereto,  that  the  first  three 
miles  south  of  Fort  Edward  village  shall  be  worked  or  constrnet- 
ed.  March  1, 1850."  Among  other  names  subscribed  to  tlus 
instrument  was  that  of  the  defendant ;  fifteen  shares,  amounting 
to  $800,  beixig  set  opposite  to  his  name.  That  this  instmmenft 
was  in  the  same  book  which  contained  the  articles  of  aModatiott 
tod  the  signatures  of  the  stockholders,  and  was  on  the  next  page 
of  the  said  book  succeeding  the  signatures  of  said  stockhoider% 
ioii  formed  a  conditional  subscription  to  said  articles.  That  thb 
plaintiff,  on  the  19th  day  of  February,  1850,  passed  reaolntioni 
locating  the  road,  extending  it  to  Saratoga  bridge,  and  making 
the  call  <m  the  stockholders  for  the  several  installments  of  their 
shares  at  the  times  and  for  the  amounts  specified  in  the  plain- 
tiff's complaint  The  proper  notice  of  such  calk  was  dnly  pub- 
lished. At  a  meeting  of  the  stockholders,  held  April  24th,  1850) 
at  which  the  defendant  officiatied  as  secretary,  the  road  was  or- 
dered to  be  put  under  contract^  and  a  written  ajprcfement  fdt  itJk 
construction  was  immediately  made^  in  punmanCe  of  that  resolu- 
tion, with  one  John  Doty,  (the  three  miles  of  the  plaintiff's 
road  next  south  of  Fort  Edward  village  was  constructed  two 
knonths  previous  to  the  three  miles  next  nordi  of  Saratoga  bxidge. 
!Ehat  tt would  have  been  difficult  butnot  impossible  to  havei 
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Btracted  the  lower  three  miles  as  soon  as  the  other.  This  diffi- 
culty was  produced  by  freshets,  causing  high  water  in  the  Hudson 
rivei^  adjacent  to,  and  along  the  side  of  which,  this  plank  road 
was  built;  One  William  B.  Slocum  drew  up  the  first  subscrip- 
tion and  signed  it  himself  in  $200,  and  procured  the  defendant 
and  others  to  subscribe ;  but  he  lost  it,  and  did  not  discover 
the  loss  till  he  saw  the  paper  some  time  after  at  the  office  of  the 
plaintifis.  This  instrument  was  never  delivered  to  the  plaintiffs, 
nor  did  they  accept  it,  or  agree  to  perform  its  condition.  The 
referee  reported  the  following  conclusions  of  law  from  said  facts : 
That  in  regard  to  the  first  ground  of  action  on  the  subscription 
drawn  up  by  Slocum,  the  plamtiffis  had  not  made  out  a  case  en- 
titling them  to  recover ;  because  it  was  not  an  agreement  witii 
the  plaintifiis,  but  only  between  and  among  its  subscribers ;  it 
was  never  delivered  to  the  plaintifis,  or  accepted  by  them ;  was 
entirely  without  consideration,  and  without  mutuality.  As  to  the 
second  ground  of  action,  being  the  subscription  on  the  books  of 
the  company,  the  referee  was  of  opinion  that  the  subscription  was 
conditional,  and  was  for  that  reason  absolutely  void.  That  such 
condition  was  a  condition  precedent,  and  performance  by  the 
plaintifis  was  absolutely  essential  before  any  right  of  action 
could  be  founded  on  it  That  conceding  it  to  be  an  ezecntoiy 
contract,  those  conditions  were  not  performed  on  the  part  of 
the  plaintifis,  and  therefiire  no  right  of  action  accrued  to  them 
in  any  form.  That  the  allegations  in  the  complaint  being  of  an 
absolute  engagement,  and  the  proof  showing  a  conditional  one, 
there  was  a  fiulure  of  proof  by  theplainti&  of  the  allied  cause 
of  action.  He  therefore  reported  in  fiivor  of  the  defendant ; 
and  from  the  judgment  entered  upon  the  report  the  plaintiffii 
appealed. 

A.  D.  WaU,  for  the  plaintifb. 

C.  F.  IngaUsy  for  the  defendant. 

By  the  Caurty  Hand,  P.  J.    It  is  well  settled  tint  a  sob* 
Bcription  to  the  capital  stock  of  asy  company^  from  the  member^ 
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ship  of  which  a  shareholder  may  derive  pecuniary  advantage, 
gives  to  the  subscriber  suoh  an  interest,  as  will  support  a  promise 
to  pay  for  the  shares.  Such  an  enterprise  is  a  combination  of 
means  for  mutual  profit,  and  is  in  no  sense  a  gift,  or  promise 
without  consideration.  But  I  think  the  counsel  for  the  defend- 
ant is  right  in  his  position,  that  the  defendant  is  not  liable  Unless 
an  express  promise  has  been  shown.  The  extent  of  the  liability 
of  a  subscriber  to  capital  stock,  or  of  a  shareholder,  depends 
upon  the  charter,  and  his  engagements.  In  The  Northern  Rail- 
road  Convpany  v.  MiUer,  (10  Barb.  260,)  I  decided  at  the  cir- 
cuit, in  accordance  with  what  I  supposed  to  be  the  views  of  my 
brethren,  in  granting  a  new  trial  in  the  case  of  The  Northern 
Railroad  Company  v.  Duane  ;  with  which  I  could  not  concur. 
In  that  case  Justice  Harris  nonsuited  the  plaintiffs,  on  the  ground 
that,  subsequently  to  the  subscription  by  the  defendant,  there 
had  been  an  amendment  of  the  charter,  authorizing  the  company 
to  construct  '^  one  or  more  branch  lines  of  railroad  to  connect 
with  one  or  more  lines  of  railroad,  to  be  constructed  in  Canada 
East ;"  and  he  declined  to  pass  upon  th^  question  of  personal 
liability.  It  was  mainly  upon  this  point  of  the  alteration  of  the 
charter  that  I  dissented  in  Miller's  case ;  for  that  was  the  only 
defense  set  up  in  the  answer  of  Miller ;  although  the  other  point 
was  argued  at  general  term.  In  that  case  the  directors  had 
power  to  make  calls  for  the  sums  subscribed  to  the  capital  stock, 
under  a  penalty  of  forfeiture  of  the  stock,  and  previous  payments 
thereon,  for  non-payment.  And  so  &r  as  the  personal  liability 
of  the  defendant  was  put  upon  an  implied  promise,  I  believe  the 
position  cannot  be  sustained  by  authority,  as  I  think  will  appear 
by  an  examination,  not  only  of  the  cases  decided  in  this  state, 
and  cited  by  the  learned  judge  who  delivered  the  opinion,  but 
many  others.  Jn  the  Union  Turn.  Co.  v.  Jenkins^  the  promise 
was  to  pay  do  much  for  every  share*  (1  Cainesy  881 ;  /K  C,  1 
Caines'  Cas.\n  Err.  86.)  In  The  Goshen  Turn.  Co.  v.  Hur- 
iiny  {9Johm  217,)  and  The  Dutchess  Co.  Manufactory  y.  Davisj 
(14  Id.  288,)  the  contracts  were  express ;  and  were  considered 
promissory  notes  within  the  statute.  There  were  express  prom- 
ises to  pay,  in  the  ESghUmd  Turn.  Co.  v.  McKeanj   (11  M. 
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98 ;)  Slee  v.  Bloomy  (19  John.  456 ;)  SmaU  v.  Herkimer  Mmf. 
Co.,  {2ComsLS^0;  S.C.21  Wend.2n]  2  Hill,  12^  ])  Mor- 
ris Can.  and  Bank.  Co.  v.  Nathan,  (2  HaU,23Q;)  Valk  v. 
CrandaU ;  (1  Sand/.  C.  R.  179 ;)  Palmer  v.  Lawrence,  (S 
Sandf.  161 ;)  Hamilton  mid  DeansmUe  Plk.  Rd.  Co.  y.  Rice, 
(7  ZJorft.  157;)  fi'^on/m  v.  TFifaoii,  (2  jHi/i,  163 ;)  and  in  Crow 
V.  Jackson,  (5  /c2.  478.)  And  also,  as  I  understand  them,  in 
Spear  v.  Crawford,  (14  Wend.  20 ;)  Harlem  Casud  Co.  v. 
fi!?ura^,  (2  Hall,  504 ;)  ^ama  v.  Spear,  (Id.  510.)  In  Briggs 
v.  Penniman,  (8  Oowen,  387,)  the  price  of  the  shares  had  been 
fully  paid.  This  point  was  not  made  in  the  Hartford  and  New 
Haven  RaUroad  Co.  y.  CrosweU,  (5  Em,  383;)  and  it  is 
y  ery  probable  that  the  oontract  was  made  and  was  to  be  executed 
in  Connecticut. 

In  Massachusetts,  Pennsylyania,  Kew-Hampshire  andMaine^ 
it  seems,  an  express  promise  \a  necessary.    {Andover  and  Me. 
Turn.  Co.  y.  Gould,  6  Mass.  R.  40.   New  Bedford,  ^c.  Tysnu 
Co.  y.  Adama,  8  Id.  138.     Tamt.  ^c.  Turn.  Co.  y.  Whiting, 
10  Id.  327.    Frank.  Glass  Co.  y.  White,  14  Id.  286.    Cmud 
Co.  y.  Sansome,  1  Binn.  70.    Frank.  Glass  Co.  y.  ii/eroncler, 
2  iV.  fTamp.  R.  380.    KennAec,  ^c.  R.  Co.  y.  KendaU,  31 
Maine,  470.    iind  ^ee  jSni/A  £ay  Meadow  Dam  Co.  y.  Orc^t 
80  Maine,  547.    iln^.  4*  Ames  on  Corp.  eh.  15.    Perldntf 
Coll.  on  Part,  i  1105.)    In  Andover,  ^c  Turn.  Co.  y.  Gould, 
C.  J.  Parsons  said,  '^  Where  no  express  agreement  has  been  made 
by  the  corporators  to  pay  their  aasessments,  it  hsfl  not  been  de- 
termined that  a  e(»rporatbn  can  maintain  an  action  to  reooyer 
them  upon  an  implied  assumpsit,  arising  from  their  being  yoIub* 
tary  membere  (riT  a  oorporatkm."    And  he  add^  '^  Very  clearly 
a  corporation  has  not  power,  as  incident  to  it  at  ecmimon  law,  to 
aseess  fi>r  its  own  use  a  sum  of  money  on  the  ^^rpontors,  and 
oompel  them  by  actum  at  law,  to  the  payment  of  it"    In  Canal 
Co.  V.  Sa$isome,  there  was  an  express  promise  to  pay-  fcr  the 
shares ;  and  the  act  of  inoorporaticni  gaye  to  the  preaideaii  and 
BMAgers  powar  to  mafcecalls ;  andit  prescribed  a montfaly  pen"- 
alty  for  non-payment,  and  declared  the  sharee  fixrftited,  and 
uihoriaed  a  sale  of  them  when  the  penalties  equalled  (he  s&si 


SARATOGA— MAY,  1864.  575 


Tost  Sdward  and  F<Nri  Millet  Plank  Road  Go.  v.  Payne. 

that  had  befinre  been  paid.  The  defendant  ifBB  held  liable  on 
« the  shares  for  which  he  had  snbscribed ;  but  not  on  those  which 
had  been  transferred  to  him ;  because  as  to  them  he  had  given  no 
express  promise ;  and  the  act  had  made  no  other  provision  except 
that  the  shares  should  be  subject  to  the  payments.  The  case  of 
TTie  Trey  Turn,  and  R.  R,  Co.  v.  McChesney  would  seem,  per- 
haps, to  disp^ise  with  an  express  promise.  (21  Wend.  2d6.)  The 
statement  of  &cts  is  obscure ;  but  there  was  a  promise  to  pay, 
subject  however  to  the  penalty  of  a  forfeiture  of  the  stock ;  and 
the  court  said  it  might  be  declared  upon  as  an  absolute  promise : 
in  other  words,  the  forfeiture  might  be  waived ;  but  the  cases 
relied  upon  to  show  that  the  remedies  were  cumulative,  were 
upon  express  promises.  And  besides,  in  that  case,  the  subscrip- 
tions were  originally  for  a  railroad  ;  and  before  the  defendant 
subscribed,  the  plan  of  a  turnpike  was  substituted,  and  the  sub- 
scribers were  allowed  to  withdraw  one  half  of  their  subscriptions, 
upon  their  assuming  to  pay  the  residue  as  calls  should  be  made ; 
and  the  jury  found  that  he  was  "  fully  informed  of  all  the  cir- 
cumstances of  the  transaction  in  reference  to  the  road.'' 

The  English  acts  of  incorporation  abound  with  provisions  ena- 
bling corporations  to  bring  suits  for  calls,  against  l^ose  who  sigA 
tiie  "  subscribers'  agreement,"  &o. ;  and  those  who  subscribe  ta 
the  capital  stock,'and  proprietors  of  the  shares.  As  early  aa 
1794,  an  act  of  incorporation  contained  very  specific  provisioBS 
on  this  subject.  {Huddersfield  Canal  Co.  v.  Buckley^  7  T.  R. 
86.)  And  the  necessity  of  su<di  legislation  seems  there  to  have 
been  token  {<fr  granted,  daring  aH  their  severe  legislation  upon 
the  subJQDt  for  the  last  lixiity  or  forty  years.  {See  Kent  Canal 
Co.  V.  Robmsan^  5  TauntS&l.  London aind BrigfOm R.  O. 
V.  WUsan^  and  Same  v.  Fairohitgh,^  Ring.  N.  C.  135.  Inr 
gks  V.  Great  N.  R.  Co.,  16  Eng.  L.  and  Eq.  R.'  55.  Lanr 
dan  Grand  Jum^ion  R.  Co.  v.  FreemaUj  2  M.  ^  G.  586. 
Sotithamptm  Dock  Co.  v.  Rickardsy  Id.  448.  Railway  Co.  v. 
Coofnbej  8  E^ch.  R.  565.  Birmmghom  R.  Co.  v.  Locke,  1  Q. 
B.  Rep.  256.  Lend.  R.  Co.  Y.  ijhraham,  Id  271.  Chdienkam 
R.  Co.  Y.  Daniel,  i  Id.  2S1.  Great  N.  of  Eng.  R.  Co.  y.  Bid- 
dfiOph,  7  M.  4*  VF.248.    RaUway  Co.  v.  Mawati,  15  Q.  B. 
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521.    Humble  v.  Langstouy  1  M.  ^  W.  517.    And  see  Com- 
panies Cansolidaiian  Actj  8  Vict.  ch.  16, 1845.) 

The  right  of  a  creditor  of  a  corporation  may  be  a  very  differ* 
ent  matter.  The  liability  of  the  corporators  was  extended  for  his 
benefit  at  a  very  early  day.  {Salmon  v.  Hamburgh  Co.j  Ch. 
Ca.  206  ;  S.  C,  6  Fin.  311.  2  Vem.  896.  And  see  Briggs 
V.  Penmman^  8  Ccweuy  387.  Ang.  4*  Ames  on  Ck/rp.  ch. 
17,  M  ed.  and  the  cases  there  citecL)  It  has  been  said  the  cap- 
ital stock,  paid  and  unpaid,  is  a  fimd  for  the  payment  of  debts. 
And  perhaps  the  stokskholders  are  bound  to  see  that  the  whole 
stock  subscribed  is  applied  to  the  payment  of  the  debts  of  the 
corporation.  {Id.  And  see  2  Story's  Eq.  §  1252 ;  Mann  v. 
PentZy  3  Comst.  422 ;  GiUet  v.  Moody ^  Id.  479 ;  Nathan  v. 
Whitlocky  9  PaigCy  152.)  However  this  may  be,  in  many  cases 
the  stockholders  have  been  made  personally  liable  for  debts,  by 
express  statute.  This  was  so  in  Mann  v.  PentZy  (2  Sandf. 
a  R.  276;  S.  C,  8  Con%st.  415;)  Mann  v.  Ourrie,  {2Barb. 
294;)  Spear  v.  Crawford^  {supra;)  Sagory  v.  Dubois^  (3 
Sand,  a  R.  466 ;)  Bank  of  Poughkeepsie  v.  MnOson,  (24 
Wend.  473  ;)  and  Slee  v.  Bloom>,  (supra ;)  and  in  many  other 
cases.    (And  see  1 R.  S.  600,  i  5.) 

The  case  of  The  Hartford  and  New-Haven  Railroad  Co.  ▼. 
Kennedyj  (12  Conn.  500,)  is  relied  upon  as  sustaining  Hie  action 
upon  an  implied  promise,  from  the  relation  of  stockholder  and 
company.  In  that  .case  the  statute  empowered  the  directon  to 
require  payment  at  such  times,  in  such  proportions,  and  on  such 
conditions,  as  they  saw  fit ;  and  the  shares  of  a  delinquent  stock- 
holder could  be  sold,  and  the  avails  applied  in  payment  for  Ae 
stock ;  and  the  surplus,  if  any,  was  to  be  paid  to  the  stock- 
holder. The  terms  of  the  subscription,  too,  were  pretty  broad. 
But  Jewett,  0.  J.,  in  giving  his  opinion  in  the  court  of  appeals, 
in  Sm^aU  v.  Herkimer  Manf.  Co.y  (2  Comst.  343,)  after  stating 
that  it  was  well  settled  that  an  action  will  lie  against  a  delin- 
quent subscriber  on  an  express  promise,  said,  in  relation  to  that 
case,  the  <'  court  went  a  step  further*"  And  he  was  undoubtedly 
correct;  and  however  much  we  may  respect  the  court  that  made 
the  decision,  and  the  very  able  judge  who.  d^vered  the  opinioii 
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in  that  case,  we  are  not  authorized  to  disregard  what  had  before 
been  considered  well  established  law  in  this  state. 

Although  the  act  of  incorporation  be  silent  on  the  subject,  the 
corporators,  as  among  themselyes,  may  contract  in  relation  to 
their  liability  for  the  price  of  stock,  provided  such  agreement  be 
not  repugnant  to  the  act  of  incorporation,  and  not  dishonest,  or 
against  public  policy.  As  remarked  by  Gardiner,  J.,  in  SmaU 
V.  Herkimer  Manf.  Ca.^  the  subscription  must  be  construed  as 
if  all  the  provisions  of  the  statute  affecting  the  liability  of  the 
subscriber,  or  his  title  to  the  stock,  were  incorporated  in  the 
agreemenjt. 

I  think  the  principle  to  be  deduced  from  the  decisions  is,  that, 
if  the  act  of  incorporation,  or  any  public  statute,  declares 'the 
subscriber  to  the  stock,  or  proprietor  of  the  shares,  shall  pay 
calls  made  thereupon ;  or  if  he  agree  to  do  so,  whether  in  the 
articles  of  association,  or  other  legal  instrument,  he  is  person- 
ally liable ;  even  although  the  corporation  has  power  to  forfeit 
his  stock  for  non-payment  And  when  a  right  of  forfeiture  id 
given,  the  remedies  are  either  cumulative  or  in  the  alternative^ 
according  to  the  terms  of  the  statute  or  of  the  agreement  But 
where  there  is  a  right  of  forfeiture  given,  either  by  the  act  of 
incorporation  or  by  the  terms  of  the  subscription,  but  no  abso- 
lute duty  to  pay  is  imposed  by  statute,  and  there  is  no  promise 
to  pay,  neither  the  subscriber  to  the  stock,  nor  the  shareholderi 
is  personally  liable  to  the  corporation  for  calls.  The  rule  is 
generally  different  as  to  creditors. 

And  it  seems  to  me  this  is  so,  upon  principle,  independent  of 
authority.  The  parties  to  the  constitution  of  the  company  agree 
upon  the  terms  of  membership ;  and  they  have  a  perfect  right 
to  do  so,  as  among  themselves.  It  has  been  said  that  an  agree- 
ment to  take  is,  ex  vi  termini,  an  agreement  to  pay  far.  I  do 
not  so  understand  the  meaning  of  the  expression,  nor  see  the 
force  of  the  argument,  when  used  in  reference  to  a  subscription 
for  stock.  In  the  case  we  have  supposed,  the  agreement,  in  ex- 
press terms  is,  that  the  party  subscribes  for  the  stock,  and  if 
he  does  not  pay  for  it,  he  will  forfeit  it  There  is  no  antece- 
dent debt  or  duty,  nor  recognition  or  creation  of  any,  at  the  time* 
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Without  such  debt  or  duty,  or  an  express  promise,  a  mortgage 
creates  no  personal  liability.  {Culver  v.  Sisstm^  3  ComsL  204.) 
As  between  themselves,  their  obligations  are  reciprocal ;  and 
no  one  can  be  compelled  to  proceed  with  the  undertaking.  It 
follows,  that  as  the  plank  road  law  imposes  no  personal  obliga- 
tion to  pay  for  the  stock,  unless  the  defendant  has  a^ed  to  do 
80,  the  plaintifis  cannot  recover. 

But  has  not  the  defendant  agreed  to  pay,  in  this  case  ?  By 
the  first  contract  declared  upon,  the  defendant  agrees  ''to  sub- 
scribe" the  amount  of  $500,  on  condition,  &c.  And  by  the 
second,  he  and  those  signing  with  him,  ^' subscribecT  for  the 
number  of  shares  set  opposite  their  names,  upon  condition,  ice. 
Taken  alone,  these,  obviously,  contain  no  promise  to  pay.  But 
the  6th  article  of  association  is  as  follows :  '^  Article  6.  For  the 
purposes  contemplated  by  these  articles,,  the  undersigned  have 
severally  subscribed  for  the  number  of  shares  of  the  capital 
Stock  of  this  asssociation,  placed  opposite  their  respective  sig- 
natures hereto ;  and  they  severally  agree  to  and  with  each  other 
to  pay  to  the  said  Fort  Edward  and  Fort  Miller  Plank  Boad 
Gompstny,  their  respective  subscriptions  for  said  capital  stock, 
whenever,  called  for  by  siiid  directora  or  their  successors  in 
office."  The  defendant  did  not  then  subscribe  to  these  articles ; 
both  conihk&ti  signed  by  him  being  given  afterwards ;  one  be- 
fore, the  other  after,  tlie  articles  were  filed  with  the  secretaiy 
of  state.  Although  the  agreement  is  '^  to  and  with  each  other," 
yet  it  is  to  pay  to  the  corporation.  The  act  of  incorporation 
generally  includes  those  who  sign  the  preliminary  subscripticm, 
subscriboBs'  agreei^ent^  parliamentary  agreement,  &c.  And 
one  may  becoine  a  member  of  a  company  in  various  ways. 
(See  HamUton  and  DeansviUe  Plank  IL  Co.  v.  Rice,  7  Barb. 
157 ;  Stanton  v.  WUson,  2^  Hill,  153 ;  Spear  v.  Crawford, 
supra;  Chester  Glass  Co.  v.  Dewey,  16  Mass.  94 ;  Midland  • 
R.  Co.  V.  Gordmi,  16  M.  4-  TT.  804;  Waterford,  ^c R.  Co. 
V.  Pidcock,  8  Exdi.  R.  279;  Thorp  v.  WoodhvU,  1  Sandf.  C. 
R'  411 ;  Clements  v.  Todd,  1  Exch.  R.  601 ;  Carrick^s  case, 
1  Sim.  N.  S.  505 ;  W.  Cornwall  R.  Co.  v.  Mowatt,  15  Q.  B. 
Rep.  521 ;  Mitchell  v.  NewhaU,  16  M.  ^r  W.  308.)    And  a 
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tight  to  an  iillotment  of  shares  may  support  an  express  agree- 
ment to  pay  for  them,  the  company  being  in  no  de&ult.  By  the 
statute  under  which  this  company  organized,  those  who  sub- 
scribed the  articles,  and  all  persons  who  should  from  time  to 
time  become  stockholders,  became  corporators. 

It  is  said  the  first  contract  was  not  deliyered.  When  the 
defendant  signed  it  was  in  the  possession  of  o^e  of  the  direct- 
ors, and  although  he  did  not  remember  of  delivering  it  to  the 
/secretary,  there  is  no  evidence  that  the  defendant  directed  or 
expected  that  it  should  be  withheld ;  and  the  referee  might 
well  have  found  that  the  possession  of  the  director  was  the  pos- 
session of  the  company,  under  the  circumstances. 

Both  subscriptions  are  expressed  to  be  upon  condition  that 
the  road  shall  be  extended  to  Fort  Miller  bridge,  and  that  the 
southern  three  miles  shall  be  made  and  constructed  at  the  same 
time,  or  previously  to  the  northern  three  miles.  I  have  no  doubt 
k  subscription  may  be  upon  a  condition  precedent.  {Morris  Ca- 
nal aiid  Bank.  Co.  v.  Nathan,  2  Hall,  239.)  If  that  is  so  here, 
the  defendant  is  not  liable,  nor  could  he  properly  be  considered 
a  shareholder,  until  the  condition  had  been  fulfilled.  But  I 
doubt  whether,  under  this  tict,  there  can  be  a  subscription  upon 
a  condition  subsequent ;  as  that  would  be^ 
ing  the  capital. 

The  referee  has  fouhd  that  the 
time  of  construction  was  not  per 
conflict  of  evidence,  his  report  in  tl 
turbed ;  although,  from  the  testimony! 
that  thelre  was  a  substantial  complia 
quired  in  such  cases.  The  evidence  is, 
was  planked  first,  but  the  south  first  '^  finished."  The  contract 
does  not  require  that  it  Should  all  be  built  at  the  same  time  pre- 
cisely ;  and  as  the  work  %ad  substantially  carried  along  together 
and  in  good  &ith,  I  do  not  think  the  fact  that  the  north  part 
Could  be  used  firsts  was  a  breach  of  thd  Condition.  The  agree- 
ment is  not  that  the  work  on  the  north  part  shall  at  no  time  be 
in  advance.    That  would  be  a  narrow  construction. 

But  if  the  north  part  was  first  constructed,  I  think  these  were 
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independent  stipulations.  The  subscription  of  the  defendant 
was  for  the  purpose  of  building  the  road ;  and  it  is  fiiir  to  give 
it  that  interpretation.  The  money  was  to  be  paid  when  calls 
should  be  made ;  and  the  day  for  the  payment  of  the  money 
might  happen  before  the  road  was  to  be  built :  consequently  the 
plaintiffs  need  not  aver  performance.  (1  Sound.  R.  320,  and 
notes,)  And  this  disposes  of  the  objection  to  the  second  count ; 
for  a  condition  which  goes  in  defeasance  of  a  covenant  should  be 
shown  by  the  defendant.  (1  Saund.  R.  233  6,  ml,d.  1  CkUt. 
PL  278,  316.)  And  if  this  point  had  been  well  taken— if  the 
referee  could  not,  under  the  code,  have  disregarded  it — ^it  would 
have  been  better  to  have  granted  a  nonsuit,  rather  than  to  re* 
fuse  that  motion  and  afterwards  give  judgment  against  the 
plaintiffs,  upon  that  ground. 

I  am  inclined  to  think  by  the  acceptance  by  the  plaintiffs 
of  the  second  subscription  for  a  less  sum,  that  may  be  con- 
sidered as  a  substitute  for  the  first ;  at  least  as  to  amount,  and 
especially,  if  the  referee  shall  so  find. 

On  looking  over  all  the  facts  in  this  cause  as  presented  on 
this  motion,  it  appears  to  me  the  report  should  not  be  sus- 
tained. After  articles,  in  which  the  subscribers  thereto  prom- 
ised to  pay  for  their  stock,  had  been  drawn  up  and  signed,  the 
defendant  agreed  to  subscribe  upon  the  books  of  the  company 
upon  certain  conditions.  Those  articles,  and  the  statute,  may  be 
considered  the  charter — the  constitution  of  the  company.  After- 
wards, and  after  the  articles  had  been  filed,  and  the  corporation 
was  in  existence,  and  after  the  road  had  been  located,  as  re* 
quired  by  one  of  the  conditions,  and  that  which  was,  perhaps,  a 
condition  precedent,  and  the  calls  had  been  ordered,  the  defend- 
ant subscribed  the  second  contract,  drawn  upon  the  books  of 
the  company,  and  on  a  leaf  next  to  that  containing  the  articles 
of  association;  and  by  so  doing,  I  think  he  adopted  ihem. 
About  two  months  afterwards  he  attended  and  acted  as  secre- 
tary, at  a  meeting  of  the  stockholders  and  directors,  when  the 
proposals  of  the  contractor  were  received  and  accepted,  by 
which  the  road  was  to  be  built  according  to  the  terms  of  the 
defendant's  subscription,  and  to  be  completed  on  the  day  the 


SARATOGA—MAY,  1854.  581 


Tro7  and  BuiUmd  Bailroad  Company  v,  Kerr. 

last  call  had  been  made  payable.  In  addition  to  this,  the  fore- 
man on  the  work  testified  that  the  defendant  aided  in  constract- 
ing  the  road,  and  gave  directions  as  to  laying  the  plank  at 
Fort  Miller,  which  was  at  the  southern  extremity  of  the  road, 
and  they  were  jaid  as  the  defendant  directed. 

AH  these  circamstances  present  a  pretty  clear  case. 

The  judgment  must  be  reversed,  and  a  new  trial  granted ; 
the  costs  to  abide  the  event 

[SiBATooA  GsNBBAL  TcRM,  May  1, 1864.  Band,  Cody,  C.  L,  AUen,  and 
James,  Justices.] 
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An  admission  in  a  special  plea  or  answer,  upon  which  issne  is  taken,  cannot  be 
used  on  the  trial  as  a  general  admission  of  a  material  fkct  alledged  in  the 
complaint,  when  the  whole  complaint  has  been  denied  by  a  prior  answer. 

As  there  is  no  law  authorizing  or  requiring  a  paper  containing  the  mere  sub* 
scriptions  Jto  the  capital  stock  of  a  railroad  corporation  (not  the  artides  of 
association)  to  be  filed  in  the  office  of  the  secretary  of  state,  a  copy  thereof| 
certified  under  the  seal  of  the  secretary  of  state,  is  not  admissible  as  prima- 
ry evidence. 

An  action  fbr  calls  will  lie  against  a  subscriber  to  the  capital  stock  of  a  rail- 
road corporation,  on  an  express  promise  to  pay  for  it»altbough  the  ooipora* 
tion  also  has  power  to  declare  his  stock  forfeited  for  non-payment 

It  seems  one  cannot  become  a  member  of  a  raiload  company,  under  the  act  of 
1860,  without  payment  of  10  per  cent,  on  his  subscription.  Otherwise,  un- 
der the  law  of  1848.  • 

Where  there  is  no  firaud,  one  who  signs  the  aitloles  of  assocSaticm  to  organise 
a  railroad  corporation  cannot,  in  an  action  for  the  calls,  show  that  the  road 
is  in  fact  longer  than  the  distance  stated  in  the  articles. 

A  lease  by  a  railroad  corporation,  of  a  part  of  its  road  and  fVanchises  during 
the  continuance  of  its  charter,  and  a  transfer  of  the  remainder  also,  for  the 
same  time,  does  not,  ipso  faeto,  dissolre  the  corporation. 

n  seems  one  railroad  corporation  cannot  lease  its  road,  or  glTO  np  the  maaagft- 
ment  of  its  line  to  another,  nor  delegate  its  powers,  without  the  author^tgr 
of  the  legislature. 

8uch  lease  would  not  discharge  a  subscriber  to  the  stock  ttom  his  liability  to 
pay  calls  on  his  subscription. 
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A.  charter  to  a  private  corporation  mnst  be  accepted.  And  the  nile  ifl  the  same 
as  to  amendments.  Affer  a  charter  has  been  accepted,  courts  may,  in  some 
cases,  perhaps,  compel  the  corporation  to  fulfill  the  purposes  of  its  creation ; 
and  a  majority  of  the  corporators  may  control,  when  confined  to  the  ordinary 
transactions  of  the  company,  and  consistent  with  the  original  object  of  its 
formation.  But  every  thing  relating  to  the  organization^  of  a  private  cor- 
poration is  mere  matter  of  individual  contract;  and  the  c<»npact  which  is 
to  clothe  its  members  with  an  artificial,  corporate  existence,  must  receive 
the  voluntary  assent  of  the  whole. 

E.  subscribed  to  the  capital  stock  of  a  railroad  coitapany,  which  wta  organized 
in  1849,  with  a  capital  stock  of  $1,600,000.  In  1861  the  articles  of  asso- 
elation  were  amended  under  the  general  law  of  that  year  relatiTe  to  rail- 
roads ;  and  the  capital  stock  reduced  to  $325,000,  and  the  nbrthem  tenunHi 
of  the  road  was  changed,  so  as  to  shorten  it  nearly  one  half  of  the  distance 
mentioned  in  the  original  articles.  The  company  also  transferred  a  part  of 
the  remainder  of  the  road,  and  le&sed  the  rest  to  another  corporation,  dur- 
ing the  continuance  of  its  charter.  In  the  fall  of  1861  E.,  on  being  called 
upon  for  the  payment  of  calls  upon  his  stock,  refhsed  to  pay  them.  In  an 
action  by  the  company,  for  the  amount  of  the  calls,  Hdi  (Hand,  P.  J. 
dubitamte)  that  the  plainti£&  were  entitled  to  recover. 

This  action  was  brought  to  recover  calls  made  by  the  plain- 
tififs  upon  the  defendant's  subscription  to  the  capital  stock  of  their 
company.  The  complaint  alleged  that  the  plaintiffs  were,  and 
had  been,  ever  since  the  2d  day  of  July,  1849,  an  incorporated 
company  duly  organized  pursuant  to  the  provisions  of  two  acts 
of  the  legislature,  entitled  severally  ^'  An  act  to  authorize  the 
formation  of  railroad  corporations,  passed  March  27,  1848,"  and 
''  An  act  to  declare  the  public  utility  of  a  railroad  from  Troy  to 
the  state  line  of  Vermont,  passed  April  10, 1849,"  and  th^  acts 
amending  the  same.  That  in  contemplation  of  the  organization 
of  said  company,  and  for  the  purpose  of  constructing,  owning  and 
maintaining  said  contemplated  railroad,  to  wit,  in  the  month  of 
June,  1849,  the  said  defendant  and  divers  other  persons  becanke 
subscribers  to  the  stock  of  the  aforesaid  then  contemplated  rail- 
road, by  severally  signing,  execuidng  and  delivering  an  agree- 
ment in  writing,  of  which  the  following  is  a  copy,  to  wit :  **  Where- 
as, the  legislature  of  the  state  of  New- York,  on  the  10th  day  <^ 
April,  1849,  passed  an  act  entitled  '  An  act  to  declare  the  pablie 
utility  of  a  railroad  from  Troy  to  the  state  line  of  Vermont.' 
Now,  for  the  purpose  oi  constructing,  owning  and  wiMn^jning 


SARATOGA— MAY,  1854.  5Q3 


Troy  and  Bntluid  Railroad  Company  v.  Eeir. 

said  railroad,  we,  the  undersigned,  agree  to  pay  the  amount  set 
opposite  to  our  names,  respectively,  towards  the  stock  of  said 
contemplated  railroad,  and  thereby  we  respectively  become  sub- 
scribers to  the  stock  of  such  contemplated  railroad,  to  the  amount 
set  opposite  to  our  respective  names."  That  said  agreement  was 
signed  and  executed  by  a  large  number  of  persons,  each  setting 
opposite  to  his  signature  the  amount  for  which  he  became  a  sub- 
scriber to  the  capital  stock  of  said  company,  and  which  he  thereby 
agreed  to  pay  to  said  company.  That,  among  others,  the  defend- 
ant signed  and  executed  the  said  agreement,  and  set  opposite  to 
his  name  the  sum  of  five  hundred  dollars,  which  he  thereby 
agreed  to  pay  said  company,  which  subscription  of  said  defendant 
was  immediately,  after  the  organization  of  said  company,  duly 
transferred  to  the  regular  books  of  the  company.  And  after  the 
defendant  had  subscribed  as  aforesaid,  to  wit,  on  or  about  the 
29th  dajcof  June,  1849,  he  subscribed  to  the  articles  of  associ- 
ation 01  said  company  his  name  and  his  place  of  residence,  to 
wit,  Jackson,  in  said  county,  and  the  number  of  shares  of  stock 
taken  by  him,  to  wit,  five  shares,  amounting  to  five  hundred  dol- 
lars, the  shares  of  such  stock  being  one  hundred  dollars  each ; 
by  means  whereof,  and  by  force  of  the  statute  m  such  case  made, 
the  defendant  became  and  was  a  stockholder  in  said  company, 
and  entitled  to  five  shares  of  its  stock,  and  became  liable  to  pay 
therefor  to  the  plaintiff's  the  sum  of  five  hundred  dollars  and  the 
interest  thereof.  The  plaintiffs  alleged  that  the  requisite  amount 
of  the  capital  stock  of  said  company  was  in  due  time  subscribed, 
and  that  relying  upon  the  faithful  payment  by  the  defendant 
and  the  other  subscribers  to  said  capital  stock  of  the  amount  by 
him  and  them  respectively  subscribed,  the  plaintiffs  had  expend- 
ed large  sums  of  money,  and  incurred  liabilities,  in  constructing 
the  said  railroad,  amounting  in  all  to  the  full  amount  so  sub- 
scribed. That  the  directors  of  said  company,  after  its  organiza- 
tion as  aforesaid,  required  the  whole  of  said  capital  stock  so 
subscribed  to  be  paid  in  installments  of  ten  per  cent  each,  the 
first  installment  to  be  paid  between  the  first  and  tenth  days  of 
of  April,  1850 ;  the  second  installment  to  be  paid  between  the 
first  and  fifth  days  of  July,  1850 ;  the  third  installment  to  be 
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paid  between  the  15th  sud  20tli  days  of  Angast^  1850 ;  and  one 
installment  to  be  paid  in  each  and  every  month  thereafter  until 
the  whole  there(^  dioold  be  paid ;  the  last  of  which  installments 
became  dne  and  payable  on  or  about  the  first  day  of  March, 
1851,  and  which  installments  were  required  by  said  directors 
to  be  paid  to  the  president  of  said  company  at  Salem,  or  to  the 
treasurer  thereof  at  Cambridge,  and  of  which  request  and  re- 
quirements the  defendant  had  due  notice  before  that  time.  That 
the  said  president  and  treasurer  had  at  all  times,  since  the  said 
first  day  of  April,  1850,  been  ready  to  receiye  the  amount  of 
said  installments,  or  any  part  thereof  at  the  places  abo?e 
mentioned  for  the  payment  thereof,  but  that  the.  defendant  had 
refused,  and  still  did  refuse  to  pay  the  said  sum  of  five  hundred 
dollars,  or  the  interest  thereof,  or  any  part  thereoi^  and  that  the 
same  was  due  to  the  plaintiffs  from  the  defendant  for  the  said 
shares  of  the  capital  stock  of  the  company ;  wherefore  the  plain- 
tiffs demanded  judgment  against  the  defendant  for  the  sum  of 
fiye  hundred  dollars,  and  interest  on  each  installment  thereof 
firom  the  time  when  the  said  several  installments  became  due  re- 
spectively, togeth^  with  costs. 

The  defendant  put  in  an  answer  alleging  that  it  was  not  true, 
as  alleged  in  the  complaint,  that  the  plaintiffs  were  or  had  been 
an  incorporated  company  duly  organized  pursuant  to  the  provis- 
ions of  the  acf  specified  in  said  complaint ;  and  the  definidant 
further  denied  each  and  every  allegation,  statement  or  averm^it 
in  the  said  complaint  contained.  And  the  defendant  in  further 
answer  to  said  complaint,  and  as  the  first  ground  of  his  defense 
thereto,  alleged  that  in  or  about  the  month  of  June,  1849,  a  pro- 
ject was  in  contemplation,  of  organizing  a  corporation  under  the 
several  acts  specified  in  said  complaint,  for  the  purpose  of  con- 
structing, owning  and  maintaining  a  railroad  firom  some  conven- 
ient pwnt  in  or  near  the  city  of  Troy  through  the  counties  oi 
Rensselaer  and  Washington  to  some  convenient  point  in  the  east- 
erly line  of  the  state  of  New-Tork,  adjacent  to  or  near  the  town 
of  Poultney  in  the  state  of  Vermont,  so  as  to  connect  wiA  the 
Rutland  and  Washington  Raiboad  Company.  That  the  d^end- 
ant,  for  the  purpose  of  idding  said  project,  subscribed  the  imrtni- 
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ments  set  forth  in  said  complaint,  and  for  no  other  pnipose. 
That  subsequently  procec^lings  were  had  in  fbrtherance  of  said 
project,  which  resulted  in  the  organisation  of  an  association  sup- 
posed to  be  incorporated  by  the  name  of  the  Troy  and  Rutland 
Bailroad  Company,  being  the  same  company  plaintiffs  in  this 
action.  That  said  organization  was  effected  for  the  same  purpose 
above  specified  and  no  other ;  and  for  the  same  purpose  the  de- 
fendant became  a  subscriber  to  the  articles  of  association  specified 
in  said  complaint  That  said  organization  subsequently,  and  pre- 
vious to  the  commencement  of  this  action,  abandoned  the  purpose 
and  object  aforesaid,  and  had  not  since  resumed  the  same. 
Second.  That  the  plaintiffs  had  voluntarily  placed  it  out  of  their 
power  to  ever  resume  the  effectuation  of  the  purpose  and  object 
aforesaid,  by  conveying  and  transferring  to  the  Rutland  and 
Washington  Railroad  Company,  for  a  valuable  consideration  firom 
them  received,  all  the  right,  power  and  authority  had  or  held  by 
the  plaintiffs  to  construct,  own  and  maintain  so  much  of  said  pro? 
jected  road  as  lay  north  of  the  village  of  Salem,  being  about  26 
miles  of  said  road.  And  by  conveying  and  transferring  to  the 
Troy  and  Boston  Railroad  Company,  for  a  valuable  consideration, 
all  the  right,  power  and  authority  had  or  held  by  said  plaintiffs 
to  construct,  own  or  maintain  so  much  of  said  projected  road  as 
lay  south  of  Eagle  Bridge  in  said  county  of  Rensselaer,  being 
about  23  miles  of  said  road.  And  by  leasing  the  said  projected 
road  firom  Salem  to  Eagle  Bridge  aforesaid,  a  distance  of  about 
17  miles  through,  and  constituting  all  the  residue  of  said  road  to 
the  Rutland  and  Washington  Railroad  Company,  together  with 
all  the  rights  and  franchises  of  said  plaintiffii  to  maintain,  use, 
occupy  and  nm  the  same  for  and  during  the  time  of  the 
existence  of  said  plaintiffs  as  declared  in  and  by  the  articles  of' 
association  aforesaid,  and  without  any  power  reserved  to  said 
plaintiffs  to  maintain  the  said  road  or  have  any  power,  control  or 
supervision  ov^  the  same.  And  by  thereafter,  and  before  the 
commencement  of  this  action,  contrary  to  the  terms  of  said  arti- 
cles of  association,  locating  at  least  six  miles  of  said  road  in  the 
state  of  Yermont  without  the  consent  of  said  defendant.  And 
by  altering  the  said  articles  of  association  under  which  the  plain- 
VoL.  XVIL  74 
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tifiii  If  ere  erganized,  and  aft^  the  defeadaat  had  sabscribed  the 
Bame  as  aforesaid,  so  that  the  purpose  thereof  as  origmally  de- 
clared in  and  by  said  articles  was  altered  and  changed,  and  in- 
stead of  being  to  conBtmct,  own  and  maintain  a  railroad  firom 
Troy  to  i^DQItney,  was  meiely  the  eonstmction  of  one  from  Eagle 
Bridge  to  the  village  of  Salem  aforesaid,  and  by  reducing  their 
capital  stock  from  one  million  five  hundred  thousand  ddlars 
down  to  less  than  one-third  thereof.  And  the  defendant  further 
alleged  that  each  and  every  of  the  several  acts  above  stated 
were  made  and  done  without  his  consent.  Third.  That  there 
was  no  considerati<m  whatever  received  by  the  defendant  for 
the  promsies  and  undertakings  described  in  the  phuintiffs'  com- 
plaint, but  the  same  were  made  and  given  entirely  without  con- 
sideration, and  were  therefore  null  and  void.  Fourth,  That  the 
sole  and  only  motive  or  consideration  for  his  becoming  a  sub- 
scriber to  said  articles  of  association,  or  assuming  any  of  the 
undertakings  described  in  said  complaint  was,  that  in  consider- 
ation thereof  the  plaintiffs  agreed  with  the  defendant  to  con- 
struct, own  and  maintain  a  railroad  from  in,  or  near,  the  city  of 
Troy,  to  at,  or  near,  the  state  line  at  Poultney  in  the  state  of 
Vermont,  and  through  the  counties  of  Eensselaer  and  Wash- 
ington. That  the  plaintifis  had  entirely  &iled  to  comply  with 
said  agreement  on  their  part ;  that  they  had  abandoned  the  pur- 
pose and  object  aforesaid,  had  voluntarily  placed  it  beyond  thdr 
power  to  perform  said  agreement,  and  had  by  their  own  acts 
rendered  it  impossible  so  to  do ;  the  particulars  whereof  were 
fully  stated  in  the  defendant's  second  ground  of  defense,  and  to 
that  part  of  whicU  he  referred,  and  prayed  it  might  be  taken  as  a 
part  of  the  fourth  ground  of  defense,  without  agai^  repeating  the 
same.  And  the  defendant  insisted  that  by  reason  of  the  fiicts  afore- 
said, the  consideration  for  said  agreement  on  which  it  was  sought 
to  make  him  liable,  had  not  been  performed  by  the  plaintiffisy  and 
the  defendant  was  thereby  discharged  therefrom.  Fi/A.  That 
in  addition  to  the  several  foots  before  stated  in  the  first  ground  of 
defense,  and  which  he  prayed  might  be  taken  as  part  of  hiafifUi 
ground  with  the  same  effect  as  if  again  repeated,  the  pkintifia 
heretofore,  and  previous  to  the  commencement  of  this  actioiiy 
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T.  entered  into  a  contract  to  and  with  the  Troy  and  Boston  Rail- 

LT  road  Company,  who  had  constructed  and  now  own  and  maintain 

«:  a  raiboad  over  the  space  hereinafter  described,  whereby  it  was 

uz  in  substance  agreed  that  the  plaintiffs  should  not  make  or  con- 

sL  struct  so  much  of  their  contemplated  road  as  lay  between 

:;r  Eagle  Bridge  and  the  city  of  Troy,  being  a  distance  of  at  least 

J  23  mUes ;  but  in  place  of  so  doing  should  furnish  to  said  Troy 

\i  fbnd  Boston  Railroad  Company,  to  be  transported  over  the  latter 

■.i  road,  all  passengers  and  freight  passing  south  on  the  plaintiffs' 

c  iroad,  and  destined  for  stations  on  or  beyond  the  line  of  the 

^  former  road.     Sixth.   That  the  articles  of  association,  under 

2  which  the  plaintiffs  claimed  to  have  been  organized  as  a  corpo- 

I  ration,  falsely  stated  the  distance  from  one  terminus  to  th^ 

'^  other  of  said  road  at  sixty  miles,  when  in  truth  the  distance  was 

much  greater,  and  was  in  fact  about  sixty-five  miles ;  and  stock 
to  the  amount  of  one  thousand  dollars  per  mile  was  not  sub- 
^  scribed  in  good  faith,  nor  ten  per  cent  paid  thereon,  nor  ten  per 

cent  paid  on  that  which  was  subscribed  in  cash,  to  the  directors 
of  said  plaintiffs  as  required  by  law  prior  to  the  filing  of  such  ar- 
ticles. Seventh.  That  at  the  time  of  the  defendant's  subscribing 
for  the  stock  as  stated  in  the  complaint,  he  did  not  pay  to  the 
plaintiffs'  directors  ten  per  cent,  in  money,  on  the  amount  sub- 
scribed, and  said  subscription  Was  not  by  law  valid,  and  the 
plaintiffs  had  no  authority  to  receive  or  take  the  same,  and  the 
same  was  so  taken  in  violation  of  law  and  was  void,  aiid  no  ac- 
tion would  lie  for  its  recovery. 

The  cause  was  tried  at  the  Washington  circuit  in  October, 
1853,  before  Justice  Hand  and  a  jury.  The  plaintiffs  gave  in 
evidence  the  S29th  chapter  of  the  laws  of  1849,  page  480. 
They  then  offered  in  evidence  a  certified  copy  of  an  instrument 
purporting  to  be  an  agreement  to  take  shares  6f  the  plaintifis' 
stock,  and  to  have  been  signed  by  the  defendant  and  others,  in 
the  words  and  figures  following :  '^  Articles  of  association. 
Whereas  the  legislature  of  the  state  of  New-York,  on  the  lOtii 
day  of  Aprfl,  1849,  passed  an  act  entitied  <  An  act  to  declar<» 
ibepabUo  utility  of  a  railroad  from  Troy  to  tiie  state  lime  ot 
Yermont  c'  Now  for  the  purpose  of  eonatrnetiDg,  ownifig  and 
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maiBtaining  said  railroad,  we  the  undersigned  agree  to  pay  the 
amount  set  opposite  to  our  names  respectively,  towards  tlie  stock 
of  said  oontemplated  railroad,  and  thereby  we  respectiTely  be- 
come subscribers  to  the  stock  of  such  contemplated  railroad 
to  the  amount  set  opposite  to  our  respective  names.  June  29, 
1849."  This  was  signed  by  the  defendant,  and  the  sum  of 
$500  set  opposite  his  name. 

The  following  paper,  signed  by  the  defendant  and  other  stock* 
holders,  was  also  given  in  evidence.  ^  In  pursuance  of  the  act 
passed  March  27, 1848,  entitled  '  An  act  to  authorize  the  forma* 
tion  of  railroad  corporations,'  and  by  virtue  of  an  act  passed 
April  10, 1849,  entitled  <  An  act  to  declare  the  public  utility  <^ 
a  railroad  from  Troy  to  the  state  line  of  Vermont,'  the  under- 
signed, leing  subscribers  to  the  stock  of  such  contemplated 
railroad,  do  hereby  form  ourselves  into  a  corporation  for  the 
purpose  of  constructing,  owning  and  maintaining  sucdi  railroad, 
to  be  called  and  known  by  the  name  of  the  Troy  and  Rutland 
Kailroad  Company.  The  said  corporation  to  continue  fi>r  the 
term  of  fifty  years  from  this  date.  The  amount  of  the  capital 
stock  of  said  company  is  the  sum  of  one  million  five  hundred 
thousand  dollars,  ($1,500,000,)  which  is  the  actual  cost  of  con- 
structing the  road,  together  with  the  cost  for  the  right  of  way, 
motive  power,  and  every  other  appurtenance  for  the  completioii 
and  running  o£  said  road,  as  nearly  as  the  same  can  be  esti- 
mated by  competent  engineers.  The  said  stock  to  consist  of 
fifty  thousand  shares.  The  number  of  directors  to  manage  the 
concerns  of  the  company  is  thirteen,  and  the  names  of  the  direc- 
tors who  are  now  such  directors,  and  are  hereby  dedared  to  be 
such  directors,  and  to  hold  their  office  until  o&ers  are  elected, 
are  Alexander  B.  Law,  Banid  Volentine,  2d,  Franklin  Stephens^ 
William  Law,  Anderson  Simpson,  Gerrit  W.  Wilcox,  Ahiia 
Eldndge,  Thomas  Bioe,  John  M.  Stevenson,  Boris  Eldridge^ 
Iieonard  Wells,  James  McEie  and  Jonathan  Warner.  Said 
Mad  is  to  be  constructed  from  the  city  of  Troy,  in  the  ooonty 
of  Bensseber,  to  the  easterly  line  of  the  state  of  Kew-York,  in 
the  county  of  Washington,  adjacent  to  the  town  of  Foukney,  m 
^  state  of  Vennonty  and  to  pass  through  the  cotmlka  ef 
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Washington  and  Rensselaer ;  the  length  of  snch  proposed  road 
is  mzty  miles,  as  near  as  may  be.  The  commissioners  to  open 
the  books  of  subscription  to  the  stock  of  this  corporation,  are 
Oren  Kellogg,  James  Thompson,  John  P.  Patnam,  John  S. 
Crocker,  and  William  Law..  Dated  at  Cambridge,  Jane  29, 
1849." 

The  executioii  of  the  articles  of  associatian  was  duly  acknowl- 
edged by  the  associates,  before  a  justice  of  the  peace,  on  the 
80th  of  June,  1849*  Annexed  was  an  affidavit,  made  by  three 
of  the  directors,  stating  that  sixty-one  thousand  dollars  of  stock 
of  the  company  mentioned  in  said  articles  of  association,  which 
was  at  least  one  thousand  dollars  for  eveiy  mile  of  the  said  road 
intended  to  be  built,  had  been  actually  subscribed  for  the  pur- 
pose mentioned  in  said  articles  of  association,  and  that  ten  per 
cent  thereon  had  actually  and  in  good  &ith  been  paid,  in  cash,  to 
the  directors  named  in  said  articles*  This  afSudayit  was  swon 
to  on  the  80th  day  of  June,  1849. 

The  plaintiffs  then  offered  in  evidence  a  certificate  firom  the 
secretary  of  state,  certifying  that  he  had  compared  the  pre^ 
eeding  with  the  original  articles  of  association  of  the  Troy  and 
Rutland  BaHroad  Company,  and  the  several  instruments  aooom* 
panying  the  same,  filed  in  his  office  July  2, 1849,  and  that  the 
same  was  a  correct  transcript  therefrom  and  of  the  whole  of 
said  articles  of  association,  and  the  papers  accompanying  the 
same. 

The  defendant's  comsel  objected  that  the  agreement  should 
not  be  received  in  evidence  without  proof  of  the  defendants 
signature ;  that  the  certificate  of  the  secretary  of  state  was  not 
sufficient  evidence  of  the  signature ;  that  the  original  papers 
should  be  produced ;  that  the  copies  were  not  evidence  d  the 
signatures;  that  the  agreement  was  without  consideralaon  or 
mutuality — ^was  a  mere  experiment,  not  a  subscription  on  the 
bodes,  nor  a  contract  with  the  pkintiffii ;  that  ten  per  ceat  wMl 
not  pail  at  the  time.  The  objections  were  overruled,  and  the 
defendant's  oounsel  exceptedi  The  agreement  aforesaid  waa 
then  read  in  evidence.  The  plaintiffs  then  offered  in  evidenee 
tiie  eertdfied  copy  of  the  articles  of  association,  inserted  abore^ 
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after  the  agreement.  The  defendant's  counsel  objected  to  this 
evidence,  on  the  ground  that  it  did  not  appear  that  all,  or  a 
majority,  of  the  persons  named  in  the  act  passed  April  10, 1849, 
united  in  the  articles  of  association.  That  it  did  not  appear  by 
proof  that  stock  to  the  amount  of  one  thousand  dollars  per  mile  of 
the  contemplated  road  was  subscribed  in  good  faith,  prior  to 
the  filing  of  such  articles.  Nor  that  ten  per  cent  on  the  amount 
of  stock  subscribed  was  actually  and  in  good  fiiith  paid  in  cash 
to  the  directors  named  in  said  articles.  Nor  that  the  affidavit 
required  by  the  2d  section  of  the  railroad  act  of  1848  was  ever 
made ;  that  the  certified  copy  thereof  produced  was  not  proper 
evidence ;  that  part  of  the  law  of  1848  making  it  evidence  hav- 
ing been  repealed  by  the  railroad  act  of  1850 ;  that  the  ori- 
ginal articles  ought  to  be  produced ;  that  no  action  would  lie  to 
recover  on  the  articles ;  that  the  articles  did  not  make  the  sub- 
scribers liable  as  stockholders.  The  several  objections  were 
overruled  by  the  court,  and  the  evidence  admitted,  and  the 
defendant's  counsel  excepted,  &c  The  plalntifis  then  offered 
in  evidence  a  certified  copy  of  their  amended  articles  of  associ- 
ation, passed  March  6, 1851,  which  were  in  the  words  and  figures 
following :  "At  a  meeting  of  the  stockholders  of  the  Troy  and 
Rutland  Railroad  Company  held  at  the  court  house,  in  the  town 
of  Salem,  on  the  6th  day  of  March,  1851,  pursuant  to  public 
notice,  it  was  on  motion  resolved,  that  the  Troy  and  Rutluid 
Railroad  Company  terminate  its  road  at  Eagle  Bridge,  in  the 
town  of  Hoosick,  in  the  county  of  Rensselaer,  at  a  point  conven- 
ient to  connect  with  the*  Troy  and  Boston  railroad,  instead  of 
the  city  of  Troy,  and  that  the  capital  stock  of  said  company  be 
reduced  to  three  hundred  and  twenty-five  thousand  dollars,  being 
a  sum  not  less  than  ten  thousand  doll&rs  a  mile  for  each  mOe 
of  said  Troy  and  Rutland  railroad  to  be  actually  oonstraeted 
in  this  state,  and  that  the  articles  of  association  of  said  Troy 
and  Rutland  Railroad  Company  now  on  file  with  the  secretary 
of  state  be  amended  and  altered  accordingly ;  and  the  directors 
of  said  Troy  and  Rutland  Railroad  Company  are  hereby  author- 
lied  and  directed  to  amend  and  alter  said  articles  of  assodatiffli 
accordingly,  for  and  on  behalf,  and  as  ihe  act  of  said  compaByi 
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under  and  by  virtue  of  an  act  entitled  '  An  act  in  relation  to 
railroad  corporations,  passed  Februaiy  13, 1851.' 
A  tme  copy  from  the  minutes. 

G.  A.  Allen,  Chairman. 

William  Law,  Secretary." 
^'  Amended  articles  of  association  of  the  Troy  and  Rutland 
Railroad  Company.  The  said  Troy  and  Rutland  Raihroad  Com- 
pany, under  and  by  virtue  of  an  act  entitled  '  An  act  in  relation 
to  railroad  corporations,  passed  Feb.  18, 1851,'  hereby  alter  and 
amend  their  articles  of  association  filed  with  the  secretary  of 
state  on  the  3d  day  of  July,  1849,  so  as  to  read  as  follows :  In 
pursuance  of  the  act  passed  March  27. 1841,  entitled  <  An  act  to 
authorize  the  formation  of  railroad  corporations,'  and  by  virtue 
of  an  act  passed  April  10, 1849,  entitled  /  An  act  to  declare  the 
public  utility  of  a  railroad  from  Troy  to  the  state  line  of  Ver- 
mont,^ the  undersigned,  being  subscribers  to  the  stock  of  such  con- 
templated railroad,  do  hereby  form  ourselves  into  a  corporation  for 
the  purpose  of  constructing,  owning  and  maintaining  such  rail- 
road, to  be  called  and  known  by  the  name  of  the  Troy  and  Rut- 
land Railroad  Company.  The  said  corporation  to  continue  for 
the  term  of  fifty  years  from  this  date.  The  amount  of  the  cap* 
ital  stock  of  said  company  is  the  sum  of  three  hundred  and 
twenty-five  thousand  dollars,  which  is  the  actual  cost  of  the  con- 
struction of  the  road,  together  with  the  cost  for  the  right  of  way, 
motive  power,  and  every  other  appurtenance  for  the  completion 
and  running  of  said  road,  as  nearly  as  the  same  can  be  estimated 
by  competent  engineers.  The  stock  to  consist  of  thirty-two  hun- 
dred and  fifty  shares.  The  number  of  directors  to  manage  the 
concerns  of  said  company  is  thirteen,  and  the  names  of  the  di- 
rectors who  are  now  such  directors,  and  are  hereby  declared  to 
be  such  directors,  and  to  hold  their  oStee  until  others  are  elected, 
are  Alexander  B.  Law,  Daniel  Yolentine,  2d,  Franklin  Stephens, 
William  Law,  Anderson  Simpson,  Garrit  W.  Wilcox,  Ahira  Sl- 
dridge,  Thomas  Rice,  John  M.  Stevenson,  Doris  Eldridge^  Leon- 
ard Wells,  James  McEie  and  Jonathan  Warner.  Said  road  is  to 
be  constructed  from  the  town  of  Hoosick,  in  the  county  Of  Rens- 
selaer, commen<»ng  at  a  pointj  near  Eagle  Bridge,  in  said  tows, 
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eoiiTeDient  to  oonnect  with  the  Troy  and  Boston  nilioad,  to  ilie 
easterly  line  of  the  state  of  New-York,  in  the  oonntj  of  Wash- 
ington, adjacent  to  the  toim  of  Ponltnej,  in  the  state  of  Vermont, 
and  to  pass  through  the  coonties  of  Rensselaer  and  Washington. 
The  length  of  such  proposed  road  in  this  state  is  thirty-two  and 
one  half  miles,  as  near  as  may  be.  The  commissioners  to  open 
books  of  subscription  to  the  stock  of  this  corporation,  are  Oren 
Kellogg,  James  Thompson,  John  P.  Putnam,  John  S.  Croeker 
and  William  Law.    Dated  at  Cambridge,  June  29, 1849. 

In  testimony  whereof  the  said  Troy  and  Rutland  Railroad 
Company  have  hereunto  affixed  their  corporate  seal  this  sixth 
day  of  March,  in  the  year  one  thousand  eight  hundred  and  fifty- 
one.  B.  Blair,  President 

[l.  s.]  William  Law,  Secretary." 

"  At  a  meeting  of  the  directors  of  the  Troy  and  Rutland  Rail- 
road Company,  held  at  Salem  on  the  sixth  day  of  March,  1851, 
present  Bernard  Blair,  Cornelius  L.  Allen,  Marvin  Freeman, 
Jarvis  Martin,  William  McEie,  Alexander  B.  Law,  William 
Law,  Leonard  Wells,  John  M.  Stevenson  and  Ahira  Eldridge,  it 
was  unanimously  resolved,  (two-thirds  of  the  directors  being 
present  and  voting,)  that  the  foregoing  amended  and  altered  arti- 
cles of  association  be  adopted  as  the  articles  of  association  of  the 
Troy  and  Rutland  Railroad  Company,  in  pursuance  of  the  direo- 
tion  of  the  stockholders  of  said  company.  It  was  also  unani- 
mously resolved,  (two-thirds  of  the  directors  being  present  and 
voting,)  that,  on  due  examination,  it  having  been  ascertained 
that  a  part  of  the  line  of  the  Troy  and  Rutland  Railroad  ought 
to  be  located  and  constructed  in  an  adjoining  state,  to  wit,  the 
state  of  Vermont,  now  therefore,  by  virtue  of  the  act  entitled 
'  An  act  in  relation  to  railit)ad  corporations,  passed  February  13, 
1851,'  we  do  hereby  locate  the  following  portions  of  said  line  in 
said  state  of  Vermont,  to  wit :  coimnencing  in  the  Vermont  state 
line  at  a  point  therein,  in  or  near  Nathan  W.  W.  Wilson's  land 
in  the  town  of  Salem,  thence  northwardly  through  the  towns  of 
Rupert  and  Pawlet  in  said  state  to  a  point  in  said  state  line  near 
Marks'  Comers,  and  commencing  again  about  three  quarters  of 
a  mile  north  of  said  comers  at  a  point  in  the  said  state  line,  and 
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hmning  thence  north  about  half  a  mile  in  the  said  state  of  Vermont 
to  a  point  in  said  state  line  in  the  town  of  GranyiUe,  and  connty 
of  Washington ;  and  we  do  hereby  reduce  the  capital  specified  in 
liie  original  articles  of  association  of  the  said  Troy  and  Rutland 
Railroad  Company  to  the  sum  of  three  hundred  and  twenty-five 
thousand  dollars,  being  a  sum  not  less  than  the  amount  required 
by  law  for  the  number  of  miles  of  said  road  to  be  actually  con- 
structed in  this  state. 

A  true  copy  from  the  minutes.    B.  Blair,  President. 

[l.  s.J  William  Law,  Secretary.'* 

Appended  to  these  amended  articles  was  a  certificate  from  the 
secretary  of  state,  certifying  that  he  had  compared  the  same  with 
the  original  amended  articles  of  association  of  the  Troy  and  Rut- 
land Railroad  Company  on  file  in  his  office,  and  that  the  same  were 
a  correct  transcript  therefrom,  and  of  the  whole  of  said  original^ 

This  evidence  was  objected  to  by  the  defendant's  counsel  on  the 
same  ground  as  stated  in  the  objections  to  the  original  articles, 
and  that  the  same  were  no  evidence  of  the  existence  or  validity 
of  the  plaintifiis'  corporation,  or  any  evidence  to  charge  the  de- 
fendant. The  court  overruled  the  objections,  and  the  evidence 
was  received  and  read,  and  the  defendant's  counsel  excepted.  The 
plaintiffs  then  gave  in  evidence  a  copy  of  the  by-laws  of  the  plain- 
tiffs' company,  adopted  by  the  board  of  directors  on  the  8th  day 
of  July,  1850.  William  ]paw,  a  witness  on  the  part  of  the  plain- 
tiffs, testified  that  he  was  a  stockholder  and  director  in  the 
phiintiffs'  company.  The  original  by-laws  were  passed  the  8th 
of  July.  1850.  The  plaintiffs'  counsel  read  to  the  court  and  jury 
a  part  of  the  second  section  of  the  by-laws,  in  the  following  words, 
to  wit :  "  No  installment  exceeding  ten  per  cent  on  each  sharo 
of  capital  stock  subscribed,  shall  be  called  for  in  any  one  month. 
Interest  shall  be  allowed  at  the  rate  of  seven  per  cent  on  all  in- 
stallments until  the  road  is  completed  and  in  running  order." 
And  also  so  much  of  the  14th  section  (^  the  by-laws  as  was  as 
follows,  to  wit :  '<It  shall  be  the  duty  of  the  treasurer  to  keep 
all  the  original  stock  subscripticms,  books*  and  papers,  and  to 
publish  all  caUs  upon  stock."  The  witness  further  testified  that 
the  first  resolution  of  the  board  of  directors  for  calls  upon  stooki 
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was  passed  at  a  regular  meeting  held  at  Salem  on  the  fonrdu  of' 
Mardi,  1860,  as  follows :  ^  ResolTed,  that  all  smbsciibers  i» 
the  oa{tttal  stock  of  this  company  who  ha^e  not  paid  in  ten  per 
cent  upon  their  respective  snbscriptionSf  be  called  on  hj  the 
treasurer  to  pay  in  ten  per  cent  thereon,  to  him  or  his  author- 
ised agent,  between  the  first  and  tenth  days  of  April  next" 
The  second  resolution  for  calls  was  adopted  at  a  regular  meeting 
of  the  board  of  directors  held  on  the  30th  day  of  May,  1850,  and 
was  as  follows,  to  wit :  '^  Resolved,  that  the  subscribers  to  the 
capital  stock  of  the  Troy  and  Rutland  Railroad  Company  be 
called  upon  by  advertisement,  in  the  Washington  Gounly  Post, 
to  pay  t&a.  per  cent  on  their  subscriptions,  respectively,  between 
the  first  and  fifth  days  of  July  next,  and  that  such  subscri- 
bers may  pay  such  further  sum  of  their  subscriptions  at  the  same 
time,  aa  tihiey  may  choose."  The  last  resolution  for  calls  wa» 
made  at  a  regular  meeting  of  the  board  of  directors,  held  on  the 
22d  day  of  July,  1860,  and  was  as  follows,  to  wit :  <' Resolved, 
that  payment  of  ten  per  cent  upon  the  capital  stock  subscribed^ 
shall  be  made  between  the  1st  and  5th  days  of  each  montli  here- 
after, until  the  whole  of  such  subscriptions  shall  be  paid,  and  that 
each  subscriber  is  hereby  called  upon  to  make  such  payments 
iq)on  their  respective  subscriptions." 

John  M.  Stevenson,  a  witness  for  ike  plaintiffs,  testified  that 
he  was  a  stockholder,  director  and  treasurer  of  the  plaintifis' 
company.  That  after  the  resolutions  fi)r  calls  upon  the  stock 
were  passed,  due  notice  thereof  was  published  by  him  in  the 
Washington  County  Post,  a  newspaper  printed  at  NorUi  White 
Creek,  on  the  line  of  the  road,  and  a  printed  notice  of  such  calls 
was  sent  by  him  by  mail  to  each  subscriber  for  stock.  Notioe 
was^so  published  and  sent  by  him  of  each  of  the  calls,  imme- 
diately after  the  resolutions  for  calls  were  respectively  passed 
by  the  board  of  directors.  The  notices  were  mailed  at  the  port 
office  at  Cambridge,  directed  to  each  subscriber  at  his  place  of 
residence.  Leonard  Wells,  a  witness  for  die  plaintiffs,  teatified 
that  he  had  a  conversation  with  the  defendant  in  the  fiill  of  1851, 
in  his  com  field,  in  presence  of  John  M.  Stevenson.  The  de- 
fendant's conns^  objected  to  any  evidence  of  a  premise  by  liio 
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defendant  to  pay,  as  imaterial,  and  not  alleged  in  the  complaint. 
Objection  overruled,  and  evidence  received — defendant's  counsel 
excepting.  The  witness  called  on  behalf  of  the  plaintifb  to  adc 
him  to  pay  his  sabscription  to  the  stock  of  the  plaintiffs'  company.  , 
He  told  the  defendant  that  those  of  the  subscribers  who  did  not 
pay  would  be  sued.  He  said  he  did  not  want  any  cost  made,  and 
said  that  he  would  pay  it.  After  the  witness  started  to  go  away 
the  defendant  called  him  back,  and  asked  him  if  he  thought  he,  the 
defendant,  could  get  rid  of  paying  his  subscription.  The  wit- 
ness told  him  he  did  not  see  how  he  could  avoid  the  payment. 
He  again  said  he  would  pay  it 

Before  the  several  witnesses,  Law,  Stevenson  «,nd  Wells  Wei^ 
sworn,  it  was  admitted  by  the  plaintiffs'  counsel  that  each  6f 
them  was  a  stockholder  and  director  in  the  plaintiffs'  company. 
And  the  defendant's  counsel  objected  to  each  of  said  witnesses, 
on  the  ground  that  he  was  a  party  interested  in  the  event  of 
this  action,  and  a  person  for  whose  immediate  benefit  the  action 
was  prosecuted.  The  court  overruled  the  objections  and  the  de- 
fendant's counsel  excepted.  The  plaintiffii  proved  the  amount 
due  upon  the  defendant's  subscription,  including  interest,  and 
rested. 

The  defendant  moved  for  a  nonsuit,  on  ihe  grounds,  1st.  That 
there  was  no  evidence  that  the  defendant  ever  became  a  stock- 
holder or  mtember  of  the  plaintiffs'  corporation.  That  making 
the  subscription  produced  did  not  make  him  a  stockholder,  cir 
tnreate  any  liability.  2d.  That  there  was  no  proof  of  the  pay- 
ment of  ten  per  cent,  at  the  time  of  subscribing.  8d.  That 
there  was  no  sufficient  proof  that  the  plaintiffs  were  a  corporation, 
on  the  several  grounds  befere  stated,  or  that  the  requisite  num- 
ber of  shares  was  subscribed  to  authorise  the  plaintifis  to  make 
lealls  fer  stock.  4th.  That  no  proof  had  been  gkven  of  a  tender 
or  offer  of  stock  or  delivery  of  the  scrip  to  the  defendant ;  that 
the  only  remedy  of  the  plaintifiii  was  by  ferieitnUe  of  stock; 
Sth.  That  the  action  was  misconceived;  the  contract  aiid  proof 
botihi  being  to  take  ishare^  while  ttie  breach  alleged  was  non- 
payment of  calls.  The  action  should  have  been  fer  a  refiual  to 
tdke  thieifaaresk    6thi  That  no  reply  had  been  pat  in,  and  alltte 
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defense  was  to  be  taken  as  true.  The  motion  was  denied  by  the 
ooort,  and  the  defendant's  counsel  excepted.  It  was  proved  that 
ten  per  cent  was  paid  at  the  time  of  subscribing  the  articles. 

The  defendant  gave  in  evidence  a  writing,  dated  June  24, 
1850,  duly  acknowledged,  between  the  plaintiffs  and  the  Bathnd 
and  Washington  Bailroad  Company,  by  which  the  plaintiffs,  in 
consideration  of  one  dollar,  did  '^  seU,  assigh,  convey,  transfer,  s^ 
over  and  lease  to  the  said  Rutland  and  Washington  Bailroad 
Company,  their  successors  and  assigns,  all  their  right,  title  and 
interest  o^  in,  and  to  such  parts  and  portions  of  the  said  Troy 
and  Butland  Bailroad  as  lies  north  of  the  village  of  Salem  and 
within  the  county  of  Washington,  and  all  the  franchises  there- 
with connected,  which  they  have  or  may  hereafter  acquire  by 
law,  as  fully  as  they  are  by  law  authorized  to  do,  to  have  and  to 
hold  the  same  and  jevery  part  thereof  for  and  during  the  contin- 
oance  of  the  charter  of  the  plaintiffs'  company,  clear  and  free 
from  the  payment  of  any  rent"  Before  the  said  writing  was 
received  in  evidence  the  plaintiffs'  counsel  objected  to  the  same, 
on  the  ground  that  it  was  improper  and  irrelevant,  and  formed 
no  defense  to  a  collateral  action  like  this.  The  objection  was  over- 
ruled and  the  evidence  received,  and  the  plaintiffs'  counsel  ex- 
cepted^ The  plaintiffs  conceded  that  the  Butland  and  Washington 
Bailroad  Company  were  in  possession  under  the  writing,  and 
that  the  same  was  recorded  in  the  Waslnngton  county  clerk's  office, 
June  25, 1850.  The  defendant  also  gave  in  evidence  a  lease 
from  Ihe  plaintiffs  to  the  Butland  and  Washington  Bailroad  Com- 
pany, dated  June  17, 1852,  of  the  entire  line  of  the  plaintifK' 
Baikoad  between  the  village  of  Salem  and  the  point  of  cfpnneo- 
tion  with  the  Troy  and  Boston  railroad  south  of  Eagle  Bridge^ 
reserving  an  annual  rent  of  $16,000  and  one  half  the  net 
profits  of  the  entire  line  of  the  Troy  and  Butland  railroad  during 
the  whole  term  of  the  plaintiffs'  charter,  and  that  the  lessees 
were  in  possession  under  the  lease.  This  lease  transferred  to 
the  lessees  the  right  to  operate  and  maintain  the  road.  The 
plaintiffs  objected  to  this  evidence,  before  it  was  received,  be- 
cause the  same  was  improper  and  immaterial,  and  no  defoise 
to  this  collateral  action*    The  objeetion  was  overruled  and  tbo 
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dyidence  received,  and  the  plaintiffs  excepted,  &c.  The  witness 
testified  that  the  distance  from  Troy  to  Eagle  Bridge  was  between 
23  and  24  miles.  On  the  23d  of  Febmary,  1850,  there  was  a 
contract  made  between  the  plaintiffs  and  the  Troy  and  Boston 
Railroad  Company  and  the  Rutland  and  Washington  Railroad 
Company.  The  contract  produced  was  the  only  one  ever  made 
by  the  plaintiffs  with  the  Troy  and  Boston  Railroad  Company. 
The  defendant  offered  this  contract  in  evidence.  The  plsdntiffs 
objected  to  it  as  improper  and  irrelevant.  The  objection  was 
overruled  and  the  evidence  received,  and  the  plaintiffs  excepted. 
The  agreement  was  as  follows,  to  wit : 

"  Memorandum  of  an  agreement  between  the  Troy  and  Boston 
Railroad  Company  of  the  first  part,  and  the  Troy  and  Rutland 
BaUroad  Company  and  the  Rutland  and  Washington  Railroad 
Company  of  the  second  part.  When  said  roads  are  built  to 
Eagle  Bridge,  it  is  mutually  agreed  that  a  fidr  and  just  con- 
nection shall  take  place.  That  cars  with  passengers  and  freight 
belonging  to  parties  of  the  Second  part  shall  be  taken  over  the 
road  of  the  other  party  to  and  from  Troy  agreeably  to  usage,  at 
all  timeS)  without  unnecessary  delay,  (accidents  and  unavoidable 
detentions  excepted,)  and  at  such  hours  as  shall  be  designated 
by  the  said  party  of  the  isiecond  part^  unless  such  time  or  hours 
shall  interfere  with  a  proper  and  just  arrangement  with  roads 
above  or  east  of  Eagle  Bridge,  but  in  no  case  shall  any  advaor 
tage  be  given  to  any  roads  that  may  connect  with  the  road  of 
the  party  of  the  firat  part,  or  branches  thereof  over  the  road 
of  the  party  of  the  second  part.  And  in  case  of  disagreement, 
all  questions  shall  be  settled  by  submission  to  disinterested  per- 
sons, to  be  agreed  upon.  It  is  also  further  mutually  agreed,  that 
said  parl^  of  the  first  part  shall  allow  the  other  party  20  percent 
discount  from  the  rates  to  Eagle  Bridge,  on  all  receipts  fi)r 
freight  and  passengers  to  and  from  Troy  furnished  by  the  party 
of  the  second  part)  and  shall  receive  and  deliver  the  same  at 
their  depot  at  Troy,  and  the  said  discount  of  rates  being  agreed 
upon  as  an  equivalent  for  the  use  of  their  fireight  and  passenger 
carSj  Hie  party  of  the  second  part  taking  the  risk  of  cars,  pas- 
senger and  freight,  and  furnishing  brakemen  for  the  same ;  but 
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all  damages  aocroing  from  neglect  or  oarelernness  are  to  be 
charged  to  that  party  guilty  of  aadi  neglect  or  carelesaneM. 
Said  first  party  reserve  the  right  of  famishing  at  their  own  ex- 
pense another  depot  for  their  use,  if  deemed  proper,  and  of 
making  a  branch  to  their  depot,  which  shall  be  located  within 
the  city  of  Troy.  It  is  also  farther  mntually  agreed,  that  both 
parties  shall  hereafter  ezecate  sach  farther  contracts  and  agree- 
ments with  specifications  as  shall  carry  out  or  accomplish  the 
object  herein  contemplated.  In  witness  of  which  we  have  hereto 
subscribed  our  names  to  this  triplicate  contract  at  Troy,  this 
28d  day  of  February,  1850."    (Signed,  &c. 

The  resolution  to  amend,  and  adopting  the  amended  articles^ 
passed  by  the  plaintifb'  board  of  directors  as  contained  in  the 
amended  article^  was  given  in  evidence  by  the  defendant.  It 
was  admitted  that  one  mile  or  more  of  said  road  was  located  in 
Vermont,  nmning  so  as  to  connect  with  said  Troy  and  Rutland 
in  this  state,  at  both  ends,  of  so  much  as  was  located  in  Yeimont. 
The  Troy  and  Rutland  Railroad  Company  had  constnicted  only 
about  one-half  a  mile  of  their  road  south  of  Eagle  Bridge  to  the 
point  of  intersection  with  the  Troy  and  Boston  road,  which  wis 
the  starting  point  under  the  amended  articles.  This  action  was 
commenced  on  the  24di  day  of  June,  1862.  The  parties  rested, 
and  the  defendant  asked  for  a  non*suit,  on  the  same  grounds  before 
stated,  and  also  on  the  ground  stated  in  tilie  objections  to  the 
papers  produced  in  evidence.  And  that  there  was  no  proof  that 
the  consideration  of  the  defendant's  contraet  was  fhlfilled  by  the 
plaintiffii;  that  <m  the  contrary  tiiere  was  an  entire  fiuhire  of  con- 
siderationi.  The  motion  was  denied,  and  the  defendant  eoroepted. 
The  defendant  asked  the  court  to  submit  to  the  jury,  und«r  a 
proper  charge,  the  fioUowing  questions  severally;  as  to  whether 
the  subscriptions  to  the  original  articles  were  made  in  good  fiuth; 
also  whether  stock  to  the  amount  of  1000  dollars  per  mile  was 
actually  and  in  good  fiiiih  subscribed,  prior  to  the  filing  of  sueh 
articles ;  also  whetiier  tiie  ten  per  cent  required  by  the  statute 
to  be  paid  in  cash  to  the  directors  before  such  filing  was  aetuaDy 
paid  in  good  fitith,  as  required  by  the  statute.  The  court  decKned 
to  to  do,  and  the  defisudant'sco^bosel  excepted.  The  court  then  fi^ 
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reeteda  verdict  m  &?or  of  Ae  plaintiAs  for  $549.58,  subject  ta 
tbe  opinioii  of  the  supreme  oonrt  at  a  general  term.  To  Trhiok 
the  defendant's  ooonsel  ezoepted.  And  the  jury  found  a  verdict 
porsnant  to  such  direction,  in  favor  of  the  plaii^iflb,  for  $648.53; 

L.  J.  Hawej  for  the  plaintiff* 

^  Gibscny  finr  the  defendants. 

Bff  the  Courts  Hand,  P.  J.  The  plaintiffs  cannot  rely  upoii 
the  admission  in  the  answer,  as  proof  that  the  defendant  executed 
the  instrument  set  forth  in  the  complaint  The  defendant,  in 
his  second  answer,  in  which  he  sets  up  his  first  special  ground  of 
defense,  admits  that  he  executed  those  instruments.  But  all  th& 
material  allegations  of  the  complaint  had  before  been  denied  by 
the  first  answer ;  and  this  adnnssion  was  a  mere  confession,  fiip 
tiie  purpose  of  avoidance ;  and  the  plaintifiiB  camiot  dismember  a 
special  plea,  and  take  this  confession  as  a  general  admissbn  m 
the  suit.  Certainly  not^  when  he  takes  issue  upon  the  pleai. 
Were  this  so,  every  good  special  plea  to  the  whole  declaration, 
notwithstanding  the  general  issue,  would  be  an  admission  of  tiie 
declaration  generaUy,  and  would  be  a  waiver  of  the  general  issue^ 
and  change  the  cnus  on  to  the  defendant.  {HarringUm  v.  Mic- 
morris^  5  Taunt.  228.  RMns  v.  Maidstanej  4  Q.  £.  Sep. 
811.  Firmin  v.  Ouci/br,  5  Car.  ^  Payne^  97-  Mantgcmy 
ery  v.  Riohardaon^  ItL  247.)  The  plaintiflb,  therefore,  were 
under  the  necessity  of  proving  that  the  defendant  signed  the 
subscription  upon  which  they  had  declared. 

He  acknowledged  the  execution  of  the  articles  of  association, 
and  '^  the  papers  tiiereto  annexed,"  which  included  the  subscrip- 
tion; that,  if  not  in  fiot  part  of  the  articles,  being  then  prefixed 
and  must  have  been  intended,  as  no  papers  were  literally  '^  an- 
nexed." This  acknowledgment  authorked  the  originals  to  be 
given  in  evidence.  (£.atc»o/1888,  eft.  271,  i9.)  The  copy  of 
the  articles  certified  by  the  secretary  of  state,  were  also  admis- 
sible in  evidence.  {lIL&ie6,H.  LoHfs  of  ISiSy  ch.  140, 
i8.    Law8ofimi,ch.l4fi,iB.  PeckY.Farringtonj9Wend. 
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44.  Haddock  v.  Kelsey,  8  Barb.  100.)  And  the  repeal  of  tihe 
act*of  1848,  by  §  50  of  ihe  act  of  1850,  Tfonld  not  destroy  the 
vitality  as  evidence,  of  a  certificate  given  in  1849. 

But  i£  the  subscription  was  not  properly  filed  in  the  office  of 
the  secretary  of  state,  such  certificate  could  not  make  the  oc^y 
primary  evidence.  {Bouchavd  v.  Dias,  S  Denio,  238.  Dick  r. 
Batch,  8  Peter's  JS.  38 ;  2  Cawen  ^  HUPs  iVb/e9,1244.  Jack- 
son V.  Leggett,  7  Wend.  377.)  And  there  is  no  law  requiring 
or  authorizing  a  subscription  to  the  stock  of  a  railroad  corpora- 
tion, distinct  from  the  articles  of  association,  to  be  filed  with  the 
secretary  of  state.  The  articles  and  affidavit  indorsed  thereon, 
or  annexed  thereto,  are  to  be  filed. 

But  I  am  inclined  to  think,  the  subscription,  so  called,  or  first 
paper,  was  sufficiently  proved,  in  this  case.  The  caption  of  the 
first  instrument  reads  thus :  "articles  of  association ;"  and  that, 
and  what  are  claimed  to  be  the  articles,  bear  the  same  date,  were 
signed  by  the  same  persons,  and  at  the  same  time ;  were  ac- 
knowledged at  one  time ;  have  but  one  certificate  of  acknowledg- 
ment ;  were  filed  together ;  and,  as  appears  by  the  certificate 
of  acknowledgment,  were  then  attached  together.  And  the  sec- 
ond one  recites  that  "  the  undersigned,  being  subscribers  to  the 
stock,"  &c.  They  may  be  considered  as  one  instrument,  and 
were,  no  doubt,  intended  to  constitute  the  articles  of  association. 
And  if  that  were  not  so,  as  the  second  one  was  properly  proved, 
and  was  affixed  to  the  other,  and  therein  the  defendant  stated 
that  he  was  a  subscriber ;  as  there  was  no  other  subscrqption 
paper  proved,  the  last  paper  naturally  refers  to  the  firsts  and 
admits  it  to  be  genuine. 

The  execution  of  these  papers  made  die  defendant  liable  to  pay 
the  amount  subscribed  by  him.  I  had  occasion,  this  term,  to  ex- 
amine this  subject  in  the  case  of  the  l^/j5dt9ar<2am2  jFbftilfU- 
Ur  Plank  Road  Co.  v.  Payne  ;(a)  and  as  here  was  an  express 
agreement  to  pay  for  the  stock,  the  defendant  was  bound  to  do  so^ 
notwithstanding  the  corporation  had  also  the  power  of  deokring 
his  stock  fi>rfeited  for  non-payment  of  calls. 

The  defendant  denies  that  he  paid  ten  per  cent  when  he  sab- 
(a)  Ante,  p.  667. 
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scribed,  or  at  any  other  time ;  and  tbe  plaintiffs  claim  the  whole 
Bvm.  Perhaps  he  could  not  have  been  considered  as  a  subscriber 
to  l^e  stock,  under  the  railroad  act  of  1850,  (Laws  of  1850,  c/l 
140,  §  4,)  which  declares  that  no  subscription  shall  be  received 
or  taken  without  the  subscriber  pays  ten  per  cent.  ( Union 
Turn,  Co.  y.  JenkinSy  1  Caimesf  Co.  in  Err,  86.)  The  laws  of 
1848  required  ten  per  cent  on  the  amount  of  stock  subscribed  to 
be  paid  in.  But  I  do  not  think  payment  of  that  sum,  by  each 
subscriber  was  by  that  statute  a  conditi<»i  precedent.  Ten  per 
cent  upon  the  total  amount  subscribed  was  paid ;  and  the  fiict 
that  Mr.  Stevenson  advanced  the  money  for  a  large  portion  of 
the  subscribers  made  no  difference. 

If  the  length  of  the  road  was  misstated,  as  there  is  no  pretense 
of  fraud,  or  even  of  ne^igence,  that  is  not  a  defense ;  and  be- 
sides, the  defendant  himself  j<Hned  in  the  statement 

The  objection  that  stockholders  were  admitted  to  testify,  I 
suppose  to  be  answered  by  the  case  of  Montgomerif  Gp.  Bank 
V.  Marshy  decided  in  the  court  of  appeals  in  December,  1852. 

The  defendant  also  insists,  that,  admitting  he  became  bound 
by  his  subscription,  he  has  been  absolved  from  that  obligation, 
by  the  alteration  in  the  articles  of  association,  and  by  the  sale 
and  transfer  of  the  road.  As  I  understand  the  evidence,  the 
whole  line  of  the  railroad  of  the  plaintifis  has  passed  out  of  the 
charge  of  the  corporation:  But  if  this  was  unauthorized,  tiie 
corporation  was  not  thereby  ipso  facto  dissolved.  {See  Brinek" 
erhoffr.  Brown^  7  Jbhn.  Cfu  217 ;  Atfy  Gen.  v.  Bank  ofNir 
agaroj  Hopk.  854 ;  Ward  v.  Sea  Ins.  Co.y7  Paige,  294 ;  Mick- 
les  V.  Rochester  City  Bank,  11  Id.  118 ;  Angd  ^  Ames  on 
Corp.  ch.  22.)  It  has  been  decided  in  England,  that  one  rul- 
road  corporati(Xi  cannot  lease  its  road,  or  give  up  the  manage- 
ment of  its  line,  to  another,  nor  deleglite  the  powers  conferred 
by  statute,  without  the  authority  of  the  legislature.  Those  acts 
are  uUra  vires.  (Betnan  v.  Rt^ord,  1  Sim.  N.  S.  550 ;  8.  C. 
6  Eng.  LawandEq.  JR.  106.  Great  N.  Cos.  R  Co.v.  East- 
em  Cos.  R  Co.j  9  Harej  313 ;  Windi  v.  Birkenhead^  ^c 
Railway  Co.,  13  Eng.  Law  and  Eq.  R.  506 ;  Shrewsbury  and 
Chester  R  Co.  v.  ShrewOury  and  Bir.  R,  Co.,  1  Sim.  N.  S, 
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110.  Mac  Qregor  v.  Official  Manager  of  Deal  and  Dover  Rail- 
way Co.,  16  Eng.  Law  and  Eq.  R.  180.)  Not  even  with  the 
assent  of  all  the  shareholders.  {East  Anglian  Railway  Co.  v. 
Eastern  Counties  Railway  Co.,  11  C.  B,  775.)  Though  this 
may  be  done  with  the  consent  of  parliament.  (  W.  LondanRail- 
way  Co.y,  LondonN.  W,  R.  Co,,  11  C.^.  254;  8.  C.  Id.  827. 
Land.  S.  West  R.  Co.  v.  SwUh  Easterly  R.  Co.,  8  Exch.  R. 
684.  Ware  v.  Grand  June.  Water  Co.,  2R.^  Mybie,  470.) 
Bat  such  a  contract  would  not  discharge  the  liability  of  a  sub- 
scriber to  pay  for  his  stock.  If  the  pretended  grant,  whether 
intended  to  be  a  sale  or  lease,  is  void ;  and  it  was  so  considered  in 
East  Anglian  Railway  Co.  v.  Eastern  Counties  Railway  Ca.^ 
{supra;)  it  cannot  have  that  effect.  And  so,  if  it  is  not  void, 
eyen  though  it  shofold  be  a  breach  of  duty  on  the  part  of  the  di- 
rectors, the  stockholders  have  other  remedies,  and  cannot  with- 
draw from  membership. 

But  the  change  of  the  articles  of  association  in  this  case,  pn^ 
sents  a  more  difficult  question^  It  is  not  claimed  that  this  was 
not  done  pursuant  to  the  provisions  of  the  act  which  authorises 
a  rulroad  corporation,  by  agreement,  to  shorten  its  line  of  road, 
and  change  its  termination,  and  reduce  its  capital ;  where  the 
lines  of  two  roads  unbrace  the  same  line  of  location.  {Laws  of 
1851,  ch.  19.)  Of  course  it  was  not  illegal  to  do  soy  and  the 
corporation  is  not,  in  consequence,  liable  to  any  forfeiture  at  the 
suit  of  the  people. 

But  the  defendant  contends  that  it  is  not  binding  upon  him. 
That  by  reducing  the  capital  stock  down  to  a  little  more  than  one 
fifth  of  the  original  amount,  and  throwing  up  nearly  a  moiety  of 
the  road,  another  and  different  enterprise  is  substituted- for  the 
one  in  which  he  engaged. 

A  mere  neglect  to  make  the  whole  of  a  road  specified  in  the 
articles  of  association,  even  without  a  le^slative  sanction,  does 
not  discharge  the  liability  of  a  subscriber  to  pay  for  his  stock ; 
unless  the  powers  and  existence  of  the  corporation  have  ceased 
in  consequence  of  such  neglect.  It  has  been  supposed  a  railroad 
corporation  can  be  compelled,  on  the  application  of  an  owner  of 
land  through  which  it  was  to  pass,  to  complete  its  roaS.    {R^^ 
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T.  York  and  North  Midland  Railway  Co.,  1  EU.  ^  B.  178. 
Reg.  V.  Great  Western  Railway  Co.^  Id.  268.  Blackmare  v. 
Glamorganshire  Can.  Nav.  1  My.  ^  K.  154.  Reg.  y.  East- 
ern Counties  Railway  Co.,  10  A.  4*  E.  581.  And  see  Ang.  ^ 
Ames  on  Corp.  649,  650,  and  cases  there  cited;  8  Paige,  74, 
75.)  The  cases  in  Ellis  &  Blackburn,  however,  were  reversed 
in  the  exchequer  chamber,  the  court  holding  that  a  statute  de- 
claring '^  it  shall  be  lawful  for  the  Said  company  to  make,  main- 
tain,'' &c.  was  enabling  and  not  obligatory.  (1  EIL  4*  B.  858, 
874,  n.  875.  And  see  Rexr.  Birmingham  Can.  Co.,  2  Bl.  R. 
708.)  By  sect.  47  of  the  railroad  act  of  1850,  if  the  road  is  not 
finished  and  put  in  operatioh  in  five  years,  '^  its  corporate  exist- 
ence and  powers  shall  cease."  Probably  this  is  the  only  condition 
or  limitation  as  to  time,  so  far  as  the  public  are  concerned.  But 
this  case  does  not  depend  upon  neglect  or  delay.  The  company 
does  not  contend  that  the  amendment  is  not  legal  and  valid ;  or 
that  it  was  improperly  made ;  or  that  the  new  articles  have  not 
been  acted  upon ;  or  that  the  corporation  now  has  power  to  build 
the  road  farther  than  Eagle  Bridge ;  or  raise  the  original  amount 
of  stock.  By  the  act  under  which  this  company  was  first  organ- 
ized, the  legblature  could  amend,  annul,  and  repeal  the  charter. 
{Laws  0/1848,  ch.  140,  §  45.  And  see  Const,  art.%  §  1 ;  1R.S. 
600, }  8.)  But  it  does  not  follow  that  stockholders  %re  obliged 
to  accept  every  amendment,  however  complete  and  ftindamental. 
These  acts  have  been  considered  in  the  nature  of  contracts. 
Dartmouth  CoUege  v.  Woodward,  4  Wheat.  687.  Ld.  Eldon, 
in  Blackmare  v.  Glamorganshire  Can.  Nav.  stipra  ;  Ang.  ^T 
Ames  on  Corp.  8,  27, 729, 780, 782,  and  cases  there  died.)  The 
legislature  may  repeal  and  also  amend  the  charter  of  a  raihroad 
corporation ;  but  if  the  amendment  go  farther  than  matters  of 
police  and  those  duties  that  immediately  affect  the  public,  I 
think  there  is  no  compulsory  power,  and  the  corporation  may 
decline  to  accept.  Whether,  and  when,  the  charter  may  be  de- 
dared  forfeited  by  such  non-acceptance^  or  non-compliance,  are 
other  questions.  The  corporators  say  we  accept  this  charter, 
you  reserving  the  power  to  amend  it ;  but  they  do  not  agree  to 
accept  and  use  it  after  an  amendment,  no  matter  how  injurioui 
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to  their  interests.  A  charter  of  a  private  oorporatioa  most  not 
only  be  granted,  but  accepted ;  and  the  role  is  the  same  as  to 
an  amendment.  {Anjor.  ^  Ames  en  Ccrp.  67  to  70.)  It  woald 
hardly  be  contended  that  nnder  this  resenred  power,  a  corponir 
tion  for  the  eonstraetion  of  a  railway,  conld  be  compelled  to  cany 
on  a  brewery,  by  an  amendment  of  its  charter  to  that  effect. 
After  the  charter  has  been  accepted,  courts  may  in  some  cases, 
as  was  attempted  by  Lord  Campbell  and  his  associates  in  the 
queen's  bench,  in  the  cases  to  which  we  have  referred,  compel 
the  corporation  to  fulfill  the  purposes  of  its  creation.  And  then 
too,  as  a  general  role,  the  acts  of  the  majority  control,  when 
<^nfined  to  the  ordinary  transactions  of  the  company,  and  con* 
sistent  with  the  <Mriginal  objects  of  its/formation;  But  erery 
thing  relating  to  the  organisation  of  a  private  corporation  of  the 
nature  we  are  considering,  as  well  as  of  copartnerships,  is  mere 
matter  of  individual  contract ;  and  the  compact,  which  is  to 
clothe  its  members  with  this  artificial^  corporate  existence,  must 
receive  the  voluntary  assent  of  the  whole.  And  as  there  can 
be  no  compulsion  in  the  first  instance,  I  do  not  see  how  there 
can  be  a  claim  upon  the  property  of  a  member  to  aid  a  different 
enterprise,  after  a  material  change  in  the  constituiaon  of  the 
company.  iSesides,  in  this  case  the  alteration  was  voluntary  on 
the  part  of  the  corporation.  Having  been  made,  did  it  cancel 
the  obligation  of  a  stockholdw  to  pay  calls  ?  Admitting  that  aa 
alteration  may  discharge  that  obligation,  was  this  not  one  inct- 
dental  to  the  undertaking,  and  to  which  the  stockholder  must 
be  considered  impliedly  to  assent  *,  and  if  not,  was  it  so  mate- 
rial as  to  be  a  ground  of  defense  ? 

The  case  is  certainly  not  free  from  doubt.  In  tiie  case  of  the 
London  and  Brighton  Railway  Co.  v^  TFibon,  and  Same  v. 
Fairdoughj  (6  Bing.  N.  C.  185,)  the  court  refused  to  let  the 
defendant  amend,  and  plead  that  the  calls  were  made  for  other 
purposes  than  those  warranted  by  the  act  of  parliament ;  and 
that  there  had  been  deviations  in  the  line  of  railway,  and  that 
the  calls  were  made  to  carry  on  the  railway  after  such  deviatKMkS. 
That  however  was  not  an  alteration  of  tiie  canstitutioii  of  the 
company,  nor  a  deviation  by  legislative  sanction.    In  anothmr 
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tase,  by  the  sabscribers'  agreement^  application  was  to  be  made 
to  parliament  for  an  act  authorizing  the  ccmBtraction  of  a  railway 
from  D.  via  M.  to  A.,  and  it  boond  the  sabBcribers  to  Bubmit  to 
Bach  regnlations  as  the  legislature  should  impose*  The  company 
sought  f(H*,  and  obtained  an  act,  by  which  it  was  authorized  to 
terminate  its  road  at  M.  and  to  purchase  and  work  a  canal  to 
A. ;  and  the  defendant  was  held  liable  for  calls.  {Midland  ^c. 
Railway  Co.  v.  Gordon,  16  Mees.  ^  Wds.  804.)  And  where 
a  shareholder  filed  a  bill  to  prevent  a  railway  corporation  from 
building  a  branch,  alleging  that  the  time  limited  for  that  pur- 
pose had  expired,  an  injunction  was  denied.  {Ffooka  y.  London 
4*c  R.  Co.,  (19  Eng.  Law  and  Eq.  R.  7.)  And  it  was  said 
by  the  vice  chancellor,  that  the  general  principle,  that  the  ma- 
jority cannot  bind  the  minority  in  a  joint  stock  company,  as  to 
an  act  not  within  the  common  contract,  if  it  be  an  act  to  extend 
the  liability  of  the  whole  body  in  a  way  not  contemplated  by  the 
contract,  as  in  borrowing  money  to  extend  the  capital  where  the 
amount  of  the  capital  was  limited  by  contract,  had  not  been  ap- 
plied to  corporate  companies  for  a  public  undertaking,  involving 
public  interests  and  public  duties  under  the  sanction  of  parliar 
ment.  And  Lord  Brougham  said  in  Ware  v.  Grand  June 
Water  Co.^  (2  Russ.  ^  M.  470,)  "  a  corpcuration  may  apply  to 
the  crown  for  a  new  charter ;  and  the  new  charter,  when  accepted^ 
binds  the  corporation  and  gives  it  new  existence."  In  that  case^ 
a  shareholder  attempted  to  restrain  the  oorporatioa  firom  using 
its  funds  to  procure  an  amendment  And  it  has  been  held  here, 
that  an  amendment  of  a  charter,  authorizing  the  constmction  of 
branches,  did  not  exonerate  a  subscriber  to  the  stock  from  the 
payment  of  calls.  {Northern  Railroad  Co.  y.  Miller ^  10  Barb. 
260.  And  see  Irving  v.  Turn.  Co.^  2  Penn.  R.  466.  Ycrk 
^c.  R.  Co.  V.  Reg.  supra.  Ang.  4*  Ames  on  Corp.  67,  70, 
459,  460.)  And  in  White  r.  Syracuse  and  Utica  Rail^ 
road  Co.j  (14  Barb.  559,)  an  injunction  on  the  application  of  a 
shareholder,  to  restrain  a  corporation  in  this  state,  from  paying 
a  subscription  to  the  capital  stock  of  a  railway  corporation  in 
Canada,  made  under  a  statute  of  this  state  authorimg  auck  sab* 
scriptioD,  or  a  loan*of  credit  on  obtaining  the  consent  of  two* 
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thirds  of  the  stockholders,  was  denied.  And  aoqniesoence  may 
preclude  the  stockholder  from  making  the  objection.  In  C/rch 
ham  Y.  Birkenhead  ^c.  June.  Railway  Co.^  (12  Beav.  460,) 
an  injunction  to  restrain  the  directors  from  applying  the  fimda 
of  the  company  in  the  completion  of  a  part  of  their  line  irilh  a 
view  to  the  abandonment  of  the  remainder,  was  denied,  because 
the  plaintiff  had  remained  passive  eighteen  months.  {And  see 
Pfooks  V.  London  4*c.  /?.  Co.,  supra.  Steigerberger  v.  Out, 
ZM.^O.  191.  Tredwin  v.  Bwime,  QM.^W.  461.)  And 
it  was  in  proof  in  this  case,  that  in  the  £bi11  of  1851,  the  defend- 
ant said  he  would  pay  his  subscription. 

But  on  the  other  hand,  there  are  many  cases  that  seem  to 
&ror  the  defense.  In  Lend,  and  Brighton  R.  Co.  y.  Wilson 
4*  Fairckmghy  the  statute,  in  terms,  created  a  positiire  indebted- 
ness. In  Ffooks  v.  London  ^c.  Railway  Co^.^  some  of  the  plain^ 
tiffs  had  acquiesced.  And  the  lord  chancelbr,  in  Cfrah&m  v.  Birh 
lenhead  ^c.  Railway  Co.,  {supra,)  stated  the  general  doctrine, 
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that  parties  who  have  subscribed  their  money  for  on6  purpose 
are  not  to  be  told  that  the  directors  or  a  majority  of  the  com- 
pany, are  of  opinion,  that  it  would  be  very  advantageous  to  em- ' 
ploy  it  for  another.  And  agam,  ^' every  proprietor  wh^i  he 
takes  shares,"  said  Jervis,  C.  J.,  ^'has  a  right  to  expect  that  the 
conditions  upon  which  the  act  was  obtained  will  be  performed ;  and 
it  is  no  sufficient  answer  to  a  shareholder  expecting  his  dividend, 
that  the  money  has  been  expended  upon  an  undertaking  which  at 
some  remote  period  may  be  beneficial  to  the  line."  (11  C.  B. 
811.)  And  this  doctrine  sustained  the  defense  of  a  subscriber, 
in  an  action  at  law  for  calls,  in  Hartford  and  N.  Haven  Rail- 
road  Co.  v.  CrosweU ;  where  the  alteration  had  received  the 
sanction  of  the  legislature.  (5  J9tS,  383.)  And  has  often  been 
recognized  and  acted  upon.  {Middiesex  Turn.  Co.  v.  SwanHi 
10  Mass.  R.  384;  Same  v.  Locke,  8  Id.  268.  Ang.  ^  Ames 
on  Corp.  488.  Livingston  v.  Lynch,  4  John.  C.  573.  Bag- 
shaw  V.  Eastern  U.  R.  Co.,  2  Man.  ^  0. 389.  S.  C,  7  Ebwe, 
114.  Mount  V.  Shrewsbury  and  R.  Co.,  13  Beav.  1.  Cobnan 
V.  Eastern  Co!s  R.  Co.  10  Beav.  1.  McGregor  v.  Official 
Manager  of  Deal  ^c.  R.  Co.,  18  Eng.  Law  and  Eq.  R. 
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980.  Cohen  ▼.  Wilkinson,  12  Beav.  125.  Reg.  y  S.  Wales 
R.  Co.y  14  Q.  B.  902.  Stevens  v.  iSow/A  Devm  R.  Co.^  18 
jBeat;.  48.  Const  v.  J3arm,  1  T.  ^  iJ.  496.  Stevens  v.  i^^^^ 
2am2  and  BurL  R.  Co.,  1  Am.  L.  Reg.  153.  McCtdlough  y. 
ilfo**.  5  iJenfo,  567.  CoU.  on  Part,  by  Perkins,  §§  198, 9,  and 
notes.)  And  in  the  case  of  the  Narthem  Railroad  Co.  y.  Mil- 
ler, not  a  step  had  been  taken  towards  the  construction  of  branch 
roads.  With  all  respect,  I  should  probably  have  found  it  diflS- 
cult  to  concur  in  the  judgment  in  White  v.  Syracuse  and  Utica 
Railroad  Co.  One  who  had  embarked  his  fortune  in  the  con- 
struction of  a  railroad,  perhaps  to  run  past  his  own  door,  could 
hardly  have  supposed  that^  under  the  usual  power  of  repeal  and 
amendment  reserved  by  the  legislature,  he  could  be  forced  to  lend 
his  money  to,  or  become  a  member  of,  another  railroad  corpora- 
tion chartered  and  doing  business  in  a  foreign  country.  We  have 
one  or  two  other  similar  enactments  I  believe,  upon  our  statute 
books ;  but  the  legislature  seems  to  have  given  a  more  restricted 
construction  to  its  powers ;  and,  in  a  recent  act  to  authorize  the 
consolidation  of  certain  railroad  corporations,  inserted  provisions 
>  enabling  a  dissenting  stockholder  to  receive  compensation  for  his 
stock,  and  withdraw.  {Laws  of  1853,  ch.  76>  §  6.)  Perhaps  in 
England,  amendments  of  a  charter  are  not  a  ground  of  defense  at 
law,  in  an  action  against  a  shareholder  for  the  price  of  his  stock. 
Sut  since  the  Hartford  and  New  Haven  Railroad  Co.  v.  Cros- 
well,  here,  it  seems  otherwise,  and  in  such  an  action,  he  may 
show  that  there  has  been  an  essential  change  in  the  original  plan 
and  purpose  of  the  association,  without  his  consent  or  acquies- 
cence. I  have  been  inclined  to  the  opinion  that  this  had  been 
shown  in  the  present  case ;  but  I  understand  my  brethren  think 
there  was  no  such  radical  change  of  the  plan  tfnd  business  of  the 
corporation  as  exonerated  the  defendant,  and  that  his  subsequent 
promise  is  evidence  of  his  acquiescence.  Consequently  there 
must  be  judgment  for  the  plaintiff. 

Judgment  for  plaintiff. 

C.  L.  Allen,  J.,  being  a  stockholder,  took  no  part  in  the 
decision. 
[flARATooA  OsMEAAL  Tbrm,  May  1, 1851    H4md,  Cody  and  Jma,  JwMom.} 
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^p^l  Stokes  v.  Landobaff  and  otliers. 

The  principle  ifl  well  settled  that  a  manofkctnrer  may,  by  priority  of  appro- 
priation of  names,  letters,  marks,  or  symbols  of  any  kind,  to  distlngaiah 
his  mannfkctnres,  acquire  a  property  therein,  as  a  trademark,  fbr  the  inva- 
sion of  which  an  action  for  damages  wlD  lie ;  and  in  the  ezchuive  use  of 
which  he  may  have  protection,  when  necessary,  by  ii^janctioiL 

In  all  cases  where  names,  signs,  marks,  brands,  labels,  words  or  devices  of  any 
kind  can  be  advantageonsly  nsed  to  designate  the  goods  or  propotyi  or  par- 
ticnUtr  place  of  business,  of  a  person  engaged  in  trade  or  manufkctmre,  or 
any  similar  business,  he  may  adopt  and  use  such  as  he  pleases,  which  are 
adapted  to  that  end  and  have  not  been  before  appropriated ;  and  no  other 
person  can  lawftUly  Imitate  them,  and  by  that  means  sell  his  own  goods  or 
property,  or  carry  on  his  business,  as  the  goods,  i»operty  <v  boaineaaof  the 
former.  If  any  one  does  so,  he  is  liaUe  in  an  action  for  damages,  or  msy 
be  restrained  by  Injunction. 

But  in  respect  to  words,  marks  or  devices  which  do  not  denote  the  goods  or 
property,  or  particular  place  of  business,  of  a  person,  but  only  the  iMterr , 
land  or  qualUff  of  the  articles  in  which  he  deals,  a  different  rule  prevails. 
No  property  in  such  words,  marks  or  devices  can  be  acquired. 

Motion  on  the  part  of  the  defendants  to  vacate  an  injimetion. 

The  plaintiff;  who  was  a  mannfiskoturer  of  glass  at  the  village  of 
Clyde  in  Ihe  town  of  Ghden,  in  the  county  of  Wayne,  compluiied 
that  the  defendants,  who  were  glass  maniifactarers  at  Cleveland, 
in  the  county  of  Oswego,  were  firaudnlently  using  his  trade  marks ; 
and  he  sought  to  restrain  them  firom  so  doing,  and  to  recover 
damages  therefor.  A  temporary  ii^^cticm  was  granted  to  the 
plaintiff,  which  the  defendants  applied  to  luive  vacated.  The 
other  &cts  sufficiently  appear  in  the  opinion  of  the  court 

/.  Vandenbergh  ^  T.  Jenkins^  for  the  defendants. 

S.  A.  OoodmUf  for  the  plaintiff. 

T.  B.  Steong,  J.  The  principle  is  well  settled,  that  a  man- 
ufacturer may,  by  priority  of  appropriation  of  names,  letters, 
marks,  or  symbols  of  any  kind  to  distinguish  his  manu&fitnres, 
acquire  a  property  therem,  as  a  trade  mark,  for  the  invaaun  of 
which  an  action  for  damages  will  lie,  and  in  the  ezdnsive  use  <iC 
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which  he  may  have  protection,  when  necessary,  by  injunction. 
The  wrong,  in  such  a  case,  for  which  those  remedies  are  given, 
consists  in  misrepresenting  to  the  public,  by  the  use  of  that  trade 
mark,  goods  or  wares  of  another  person  as  having  been  manufac- 
tured by  the  true  proprietor  of  that  mark,  and  thereby  depriving 
him,  to  a  greater  or  less  extent,  of  the  benefit  of  the  good  will 
of  his  establishment,  and  the  reputation  of  his  articles.  The  same 
principle  extends  to  all  branches  of  business  where  the  like  reason 
for  its  application  exists.  I^  all  cases  where  names,  signs,  marks, 
brands,  labels,  words  or  devices  of  any  kind,  can  be  advantage- 
ously used  to  designate  the  goods  or  property,  or  particular 
place  of  business,  of  a  person  engaged  in  trade,  or  manufactures, 
or  any  similar  business,  he  may  adopt  and  use  such  as  he  pleases, 
which  are  adapted  to  that  end,  and  have  not  been  before  appro- 
priated ;  and  no  other  person  can  lawftiUy  imitate  them,  and  by 
that  means  sell  his  own  goods  or  property,  or  carry  on  his  busi- 
ness, as  the  goods,  property  or  business  of  the  former.  If  any 
one  does  so,  the  remedies  before  referred  to  are  allowed  by  law 
to  the  party  injured.  The  law  on  this  subject  is  quite  fully  pre- 
sented in  Coats  v.  Holbrook,  (2  Sandf.  Ch.  R.  586,)  and  the 
extended  note  to  that  case,  embracing  several  authorities  in  this 
state,  and  many  English  cases.  {Taylor  v.  Carpenter^  11 
Patg-c,  292.  Partridges. Mmckj  2 Bcarb.Ch.R.l(^l.  Amos- 
keag  Man.  Co.  v.  Spear,  2  Sandf.  S.  C.  R.  599.  Howard  y. 
Henriques,  3  Id.  725.  Snowden  v.  Noah,  Hopkins^  Ch.  R.  847.) 

In  respect  to  words,  marks,  or  devices,  which  do  not  denote 
the  goods  or  property,  or  particular  place  of  business,  of  a  per- 
son, but  only  the  nature,  kind  or  quality  of  the  articles  in  which 
he  deals,  a  different  rule  prevails.  No  property  in  such  words, 
marks  or  devices  can  be  acquired.  There  is  obviously  no  good 
reason  why  one  person  should  have  any  better  right  to  use  them 
than  another.  They  may  be  used  by  many  different  persons  at 
the  same  time,  in  their  brands,  marks  or  labels,  on  their  respect- 
ive goods,  with  perfect  truth  and  fairness.  They  signify  nothing, 
when  &irly  interpreted,  by  which  any  dealer  in  a  similar  article 
could  be  defrauded.  This  doctrine  will  be  found  folly  sustained 
by  the  cases  above  refisrred  to. 
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Are  tibie  vorda,  forming  put  of  the  mariKS  or  bximcb  of  the 
plaintiff}  on  his  boxes  or  packages  of  glass,  the  use  of  which  by 
the  defendants  in  their  marks  or  brands,  on  their  boxes  or  pack- 
ages of  glass,  in  imitation  of  the  marks  or  brands  of  the  plaintiff, 
is  complained  oi^  employed  by  the  plaintiff  to  deognate  his  glass, 
or  glass  mana&ctored  at  his  manufactory,  and  do  they,  as  used 
by  the  plaintiff  and  the  defendants,  convey  that  idea }  or  are  they 
employed  by  both,  to  indicate  merely  the  qualities  of  their  re- 
spective manufactures  ?  If  the  former,  th«n  so  far  as  die  right 
of  the  plaintiff  to  the  marks  or  brands  used  by  him,  and  the  im- 
itation of  them  by  the  defendants,  is  established,  the  injonctian 
must  be  retained ;  but  if  the  latter,  the  injunction  must  be 
dissolved. 

It  is  alleged  by  the  plaintiff,  in  his  complaint,  that  firom  the 
time  of  the  erection  of  his  manufactory,  "  certain  marks  or  brands 
had  been  adopted  and  used  by  his  predecessors,  and  are  contin- 
ued by  the  plaintiff  to  distingigish  the  several  qualities  of  window 
glass  manu&ctured  and  sold  by  them  and  by  the  plaintiff,  to 
wit,  the  word  'Galen,'  to  denote  the  first  quality,  the  word  'Lake,' 
to  denote  the  second  quality,  the  word  'Cylinder,'  to  denote  the 
third  quality,  the  word  'Wayne,'  to  denote  the  fourth  quality, 
and  the  word  'New- York,'  to  denote  the  fifth  quality  of  gkas 
manufactured  at  the  said  works ;  and  that  the  said  marks  or 
brands  have  ever  been,  and  now  are  used  to  denote  and  distin- 
guish the  respective  qualities  above  mentioned,"    After  an  alle- 
gation of  priority  of  use  by  the  proprietors  of  the  plaintiFs 
manu&ctory,  the  plaintiff  proceeds  to  say,  "  that  the  said  marb 
or  brands  are  placed  in  Roman  letters  upon  each  box  or  package 
of  glass  manufisictured  by  the  plaintiff,  to  designate  thequaUty  of 
the  glass  contained  in  the  respective  boxes  or  packages,  and  to 
distinguish  the  glass  manu&ctured  by  the  plaintiff,. from  that 
manu&ctured  by  other  persons^  or  at  other  manufectariee."    In 
respect  to  the  imitation  of  the  marks  or  brands  of  the  plainliff  by 
the  defendants^. it.  is  alleged  in  the  complaint  that  the  defendants 
"have  manufactured  for  sale  large  quantities  of  window  glass, 
greatly  inferior  in  quality  and  value  to  that  mana&ctared  by  the 
plaintiff,  and  caused  it  to  be  put  up  in  boxes  or  packages,  and 
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Sraudiile&tly  caused  tiie  said  1)oxe8  or  packages  to  lye  branded  or 
marked  irith  the  words  *  Galen,'  *Lake,'  '<3ylmd€r,'  ^  Wayne,' 
and  '  New-York,'  or  some  or  one  of  tTiem,  in  hratation  of  the 
several  brands  or  marks  used  by  the  plaintiff,  and  with  intent 
to  canse  it  to  be  believed  by  the  purchasers,  builderB  and  the 
public,  that  such  glass  was  manufactured  at  the  glass  works  be- 
longing to  the  plaintiff,  and  to  enable  the  defendants  to  seH  the 
said  glass  as  the  manufacture  of  l!he  plaintiff.'' 

The  defendants,  in  their  answer,  deny  iJiat  those  words  are 
used  by  the  plaintiff  to  distinguish  the  glass  manufiietuTed  by 
him  from  that  manufitctured  by  other  persons,  or  at  other  manu- 
factories ;  and  insist  that  they  are  used  by  the  plaintiff  and 
defendant  to  distinguish  the  several  qualities  of  their  glass ;  tliey 
also  deny  that  they  have  employed  those  words  for  the  purpose 
of  selling  their  glass  as  the  manufiMrture  of  the  plaintiff,  tft  that 
their  glass  is  inferior  to  the  plaintiff's. 

Annexed  to  the  answer  are  transcripts  of  the  several  marks  or 
brands  both  of  the  plaintiff  and  defendants,  from  which  it  appears 
that  in  eaeh  of  the  pldntiff 's  marks  or  brands,  in  addition  to  one 
of  the  words  above  named  is  his  name,  and  the  village  where  his 
manufactory  is  situated,  with  a  representation  of  the  sise,  and 
number  rf  feet  of  glass,  as  "  Stokes— Clyde— <3alen  8  x  12  50 
feet ;"  or  «  Stokes— Clyde— Cylinder  8  x  12  50  feet,"  &c. ;  aad 
that  each  of  the  defendants'  marks  or  brands,  having  either  of 
the  words  «  Qalen,"  «  Lake,"  or  «  Cylinder,"  haft,  in  addition,  the 
name  "  Landgraff,"  with  a  representation  of  the  size  and  quan- 
tity of  glass,  as  «  Lemdgrafib— XSalen,  8  x  12  50  feet,"  or  "  Land- 
graff8Cylind^8xl2  50  feet,"  &c.  The  brand ef  die  defendants' 
having  the  name  New- Yoric,  is  in  this  ferm,  '^  Cleveknd  New- 
York,"  with  a  similar  repreisentation  of  sise  and  quantity  Id  those 
above  ^ven. 

Affidavits  lisve  been  read  on  both  sides,  from  which,  and  atoe 
frem  statements  in  the  answer,  it  af^ars  that  it  is  the  praotidi 
of  nanufiksturers  of  glass,  to  designate  the  several  qualitMS  hy 
iaaiaeB  similar  to  thoAe  used  by  the  parties  to  this  action,  and 
not  by  wwds  or  figures,  in  terms  expressing  the  quafities.    la 


312  OAfiES  IK  THE  SUPREME  OCHJBT. 

Stokes  V,  Landgraff. 

neitJier  of  the  brands  of  the  plaintiff  or  defendants,  containing 
either  of  the  words  mentioned,  is  any  other  indication  of  qualily. 

In  regard  to  the  words  "  Cylinder,"  "  Lake,"  and  "  New-York," 
I  am  entirely  satisfied  that  there  is  no  propriety,  or  even  plansi* 
bility,  in  the  claim  that  they  are  used  by  the  plaintiil^  in  part,  to 
distinguish  his  glass,  or  glass  of  his  manofactore.  They  are  not 
adapted  to  that  end.  Other  words  are  employed  for  that  pur- 
pose ;  the  name  of  the  plaintiff,  and  the  name  of  the  village  where 
his  manufactory  is  located.  Neither  of  the  words  "  Cylinder"  Gt 
"  Lake,"  in  its  ordinary  sense,  expresses  the  manu&cturer,  or 
the  manu&ctory,  or  where  the  manufactory  is.  Besides,  the 
practice  of  manufacturers  of  glass  above  stated,  and  the  appear- 
ance of  the  plaintiff's  marks  or  brands  in  connection  with  it, 
show  they  are  used  to  denote  quality,  and  the  plaintiff  admits 
that  is,  in  part,  their  object 

The  word  "  Wayne,"  beiug  the  name  of  the  county  in  which 
the  town  of  Galen  and  village  of  Clyde  are  situated,  is  not  in  any 
of  the  brands  of  the  defendants. 

The  word  '<  Galen"  might  properly  be  used  to  signify  the  place 
of  the  manufactory,  but  it  was  whpUy  unnecessary,  and  no  mo- 
tive for  its  employment,  for  that  object,  appears.  1?he  place  is 
fully  and  sufficiently  designated  without  that  word.  In  view  of 
the  facts  above  referred  to,  I  am  constrained  to  believe  it  is  used 
for  the  same  purpose  only,  as  the  words  "  Lake''  and  "•  Cylinder," 
and  that  it  is  so  understood  by  dealers  in  glass  generally. 

The  appearance  of  the  defendants'  brands  having  the  words 
in  question,  in  connection  with  the  aforesaid  practice  of  glass 
manu&cturers,  clearly  proves,  I  think,  that  the  employment  of 
those  words  by  them  is  simply  to  denote  quality,  and  that  deal- 
ers in  glass  must  so  understand  it. 

It  is  possible  that  consumers  of  glass  may,  to  some  extent^  be 
led  to  believe,  by  the  use  of  the  words  in  the  defendants'  marks 
or  brands,  that  the  boxes  or  packages  upon  which  those  maiks 
or  brands  are,  contain  ^ass  manufihctured  at  the  pkdnt^'s  man- 
ufactory ;  but  a  similar  deception  might  be  produced  by  ihe  use, 
by  both  parties,  of  any  words  representing  quality  merely^  If 
MX  impression  is  derived  firom  the  words  which  was  not  intoided 
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to  be  made  by  them,  and  different  from  their  natural  meaning, 
and  injury  thereby  restilts,  it  mnst,  I  think,  be  attributed  solely 
to  the  practice  referred  to  in  designating  qualities,  by  which  the 
true  qualities  must  necessarily,  to  a  considerable  extent,  be  con* 
cealed  from  the  consumers. 

Having  come  to  the  conclusion  that  the  words  in  question  are 
used  by  both  parties  as  indicative  of  quality  only,  it  is  unneces- 
sary to  consider  the  question  raised,  as  to  the  superior  right  of 
the  plaintiff  to  the  use  of  some  of  them,  and  whether  the  imita- 
tion by  the  defendants  of  the  plaintiff's  marks  or  brands,  is  such 
as  to  entitle  the  latter  to  complain. 

The  motion  must  be  granted,  with  ten  dollars  costs. 

Injunction  vacated. 

[Cayuqa  Special  Term,  October  8, 1858.     T,^R.  Strong,  Justice.] 

Note.  This  decision  was  affirmed  upon  appeal,  at  a  general  term  held  by 
Johnson,  Welles  and  T.  B.  Strong,  justices,  at  the  city  of  Rochester,  in 
September,  1854. 
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Company. 

No  action  wiU  lie  to  recoTer  the  price  of  laud  sold,  where  no  written  contract, 
on  the  subject,  has  been  entered  into  between  the  parties,  subscribed  by 
the  render,  and  assented  to  or  accepted  by  the  purchaser. 

Thus  where  parol  negotiations  for  the  sale  and  purchase  of  land,  were  had, 
but  the  parties  did  not  oome  to  any  agreement  as  to  the  price ;  the  owner 
fixing  his  price,  and  the  agent  of  the  purchasers  saying  that  they  would  be 
obliged  to  pay  it,  if  the  owner  insisted  on  it ;  and  he  paid  to  the  owner  $150 . 
on  account  of  the  land,  and  the  purchasers  took  possession ;  Bdd,  that  an 
action  could  not  be  maintained  for  the  price  of  the  land. 

And  the  derk  of  the  purchasers'  agent  having  called  upon  the  owner  of  the 
land,  a  few  days  after  the  payment  of  the  $150,  and,  without  any  authority 
to  do  so,  taken  a  receipt  from  the  owner, .  as  follows :  "  Received  of 
H.  A.  R.  $150,  to  apply  on  land  damages  for  D.  and  S.  L.  Railroad  crossing 
through  my  ftrm  in  P.    Befbre  I  convey  the  same  the  company  are  to  pay 
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me  $1860,  in  all  $2000,"  which  receipt  was  neTer  accepted  hy,  or  bnvoi^ 
to  the  knowledge  of  the  railroad  company  or  of  its  agent;  Bdd,  that  the 
company  was  not  bound  by  each  receipt 
Where  a  complaint  sets  np  an  agreement  for  the  sale  and  purchase  of  land, 
which  is  denied  In  the  answer,  the  plaintiff,  to  sustain  his  complaint,  can 
only  prove  the  agreement  by  evidence  which  shows  a  legal,  vaM  agree- 
ment   Consequently  evidence  of  a  parol  agreement  is  inadmissible. 

Action  to  recover  the  price  of  land  sold.  The  road  of  the 
defendants  was  located  across  the  fSaurm  of  the  plaintifi^  and  in 
February,  ISSl,  the  president  of  the  railroad  conqiany,  who  had 
anthorit  J  to  negotiate  for,  and  porchase,  the  right  of  way,  appli- 
ed to  the  plaintiff  to  purchase  the  land  necessary  for  the  road 
across  his  &rm.  The  plaintiff  asked  $2000  for  the  right  of  way. 
The  president  objected  to  this  price,  but  told  the  plaintiff  that 
the  railroad  company  must  have  the  land  and  must  go  upon  it, 
and  if  the  plaintiff  insisted  upon  that  sum  he  must  have|  it,  but 
he  did  not  think  the  plaintiff  would  insist  upon  it  Two  or  three 
days  after  this  there  was  another  interview.  The  defendant 
still  insisted  upon  the  price  of  $2000.  No  agreement  was  made ; 
but  a  few  days  after  this  the  president  paid  to  the  plaintiff 
$150  to  apply  on  land  damages,  still  helping  to  get  the  land  for 
less  than  $2000.  The  contractors  went  on  the  land  and  com^- 
menced  grading  the  road.  Within  a  few  days  the  president 
having  dbrgotten  the  amount  he  had  paid  the  plaintiir,  directed 
one  Clark,  his  clerk,  to  caU  upon  the  plaintiff  and  ascertain  the 
amount.  Clark  called  upon  the  plaintiff,  ascertained  the  amount 
and  took  a  receipt  thus :  "  Received  of  Hanson  A.  Bisley  one 
hundred  and  fifty  dollars,  to  apply  on  land  damages  for  Dunkirk 
and  State  line  Baiboad  crossing  through  my  &nn  in  Ponfret. 
Before  I  convey  the  same,  the  oompany  are  to  pay  me  eighteen 
hundred  and  fifty  dollars,  in  all  $2000.  Pomfret,  February  24^ 
1851."  Signed  by  the  plaintiff.  Clark  put  this  paper  with  the 
papers  of  the  company,  not  however  with  the  zeceipts :  he  ^ 
UQft  inftna  ihe  president  tiiat  he  had  takea  the  reeeipt.  fift 
Bubsequently  ^ook  the  paper  and  put  it  with  his  own ;  aad  he 
testified  that  he  did  this  because  he  knew  he  had  no  rij^t  to  tike 
it,  and  he  stated  that  he  never  had  any  authori^  to  take  the 
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teedpt,  amd  tihat  he  did  not  inform  Risley,  the  president,  of  it, 
nntil  after  this  anit  was  commenced.  The  defendants'  contractors 
constmoted  the  road  across  the  plaintiff's  fiirm,  commencing 
their  work  in  February,  1851,  and  finishing  in  August  or  Sept. 
fbllowing,  for  the  Boffido  and  State  Line  Railroad  Company, 
and  the  road  had  ever  since  been  used  by  the  latter  company* 
The  plaintiff  prepared  a  deed  of  the  premises,  dated  June  27, 
1851,  signed,  sealed  and  acknowledged  it,  and  tendered  it  to  the 
president  of  the  defendants,  who  refused  to  receive  it  Most 
of  the  evidenee  was  given  under  objections  and  exceptions.  The 
court  was  requested  by  the  defendants'  counsel  to  charge  divers 
propositions  to  the  jury,  not  necessary  to  be  here  specified.  The 
xourt  charged  the  jury^  that  if  they  believed  firom  the  evidence 
that  the  plaintiff  told  the  agent  Bisley  that  he  could  have  the 
land  for  $2000  and  nothing  lees,  and  the  railroad  company 
(without  change  in  l^ose  terms)  went  onto  the  ladd,  and  com- 
menced the  eonstructton  of  its  road,  and  still  held  it,  that  con- 
stituted a)  valid  contract ;  that  in  case  they  believed  the  contract 
was  proven  substantially  as  laid  in  the  complaint,  tiiey  would 
find  for  the  plaintiff  the  full  contract  price,  less  the  $150  paid. 
The  defendants'  counsel  excepted  to  that  part  of  the  charge 
touching  the  amount  of  damages.  Verdict  $1948.71.  The  de- 
fendants now  moved  for  a  new  trial,  upon  exceptions-. 

M.  BunteUj  for  the  plaintiff. 

Pi  TUUnghagt,  for  the  defnidant. 

Bjf  the  Court,  MiARyiir)  P.  J.  No  written  contract  was  ever 
entered  into  between  the  parties^  touching  the  sale  and  purchase 
of  the  land.  Parol  negotiations  were  had,  but  the  parties  did 
not  come  to  any  agreement  as  to  tiie  price.  The.plaintiff  fixed 
his  pricey  atnd  the  agent  of  the'  defendants  said  that  they  would 
be  obliged  to  pay  it,  if  he  wouft  take  no  lesi^  and-  paid  to  tiie 
plaintiff  $160  on  account  of  the  land,  and  took  possession  of  it. 
The  plluntiff  subsequently  tendered  a  deed.  This  is  stating 
4ie  ewe  as  strongly  for  tile  plaintiff  as  the  firats  will  justify. 


e]S        OASES  IN  THE  SUPBEME  OOURT. 

Beynolda  t.  Dunkirk  and  State  Line  Bailraad  Ca 

AflBuming  that  the  evidence  was  sufficient  to  jnstify  the  jury  in 
finding  an  agreement  implied  by  law,  by  which  the  plaintiff  was 
to  sell  and  convey,  and  the  defendants  to  purchase,  and  pay 
the  1^2000,  can  this  action  be  sustained?  The  agreement  to 
purchase  and  pay  $2000  can  only  be  inferred  from  the  facta  that 
the  plaintiff's  price  was  $2000,  and  that  the  defendants  paid 
the  $150  and  entered  upon  ihe  land :  and  so  the  judge  put  the 
case  to  the  jury 

This  action  cannot  be  maintained.  By  the  statute  every  con- 
tract for  the  sale  of  any  lands,  or  any  interest  in  lands,  is  void, 
unless  the  contract  or  some  note  or  memorandum  thereof  ex- 
pressing the  consideratiqn,  be  in  writing,  and  be  subscribed  by 
the  party  by  whom  the  sale  is  to  be  made.  (2  R.  8. 185,  i  8.) 
The  plaintiff  insists  that  there  was  a  note  in  writing  of  the  oon- 
tract,  subscribed  by  him,  and  that  as  he  was  the  party  making 
the  sale,  he  and  the  defendants  were  bound,  and  that  he  can 
maintain  the  action  to  recover  the  price.  It  is  not  necessary  to 
consider  whether  an  action  will  lie  against  the  vendee  to  recover 
the  price  of  real  estate  as  specified  in  an  agreement  signed  by 
the  vendor  only  and  accepted  by  the  vendee ;  as  in  this  case 
there  was  no  such  agreement.  It  is  not  necessary  to  analyze 
the  paper  called  a  receipt,  signed  by  the  plaintiff,  to  ascertain 
whether  it  is  a  sufficient  note  or  memorandum  of  a  sale,  finr  the 
simple  reason  that  the  defendants  never  accepted  the  paper,  or 
assented  to  its  terms.  The  president  of  the  defendants  paid 
$150  ''  to  apply  on  land  damages,"  and  his  clerk,  a  few  days 
afterwards,  called  upon  the  plaintiff  and  took  the  receipt  or  in- 
strument signed  by  the  plaintiff,  without  any  authority  to  make 
any  contract,  or  to  accept  of  any  contract  signed  by  the  plaintiff 
The  defendants  never  accepted  the  written  instrument,  and  knew 
nothing  of  it.  The  plaintiff  might  as  well  have  drawn  up  a  for- 
mal contract  of  sale,  subscribed  it,  and  deposited  it  with  hia  own 
papers,  and  then  tendered  a  deed  and  instituted  his  action. 
There  must  be  a  contract  betw^ln  the  parties,  and  it  must  be 
subscribed  by  the  party  making  the  sale,  in  order  to  bind  him, 
and  the  vendee  must  assent  to  it,  or  accept  it;  and  until  this 
appears  it  is  quite  unnecessary  to  consider  whether  an  actkn 
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will  lie  against  him.  The  court  erred  in  admitting  eyidence  of 
the  verbal  agreement  In  the  complaint  an  agreement  for  the 
sale  and  purchase  was  stated.  This  was  denied  in  the  answer, 
and  the  plaintiff,  to  sustain  his  complaint,  could  only  prove  the 
agreement  by  evidence  which  showed  a  legal  valid  agreement. 
(4  Barb.  449.  S  Paiffe,  478.  10  Id.  524.)  This  evidence  wa« 
objected  to,  and  an  exception  taken  to  its  admission.  The  whole 
case  was  put  to  the  jury  upon  a  proposition  excluding  the  writ- 
ten instrument  signed  by  the  plaintiff  aad  delivered  to  Olark. 
There  must  be  a  new  trial  ]  costs  to  abide  the  event. 

[Erib  General  Term,  January  28,  1864.    Marvin^  Bowm  and  Greene^ 
JoBt&ces.] 


In  the  matter  of  the  application  of  the  Mayor,  &c.  of  New- 
York,  relative  to  the  widening  of  Wall-strebt. 

On  the  4th  of  Jane,  1851,  a  resolution  was  passed  by  the  common  coandl  of 
the  dty  of  New-Tork,  providing;  that  WaU-street,  on  the  northerly  side,  be- 

•  tween  Broadway  and  Nassau-streets,  should  be  widened  four  feet,  and  that 
the  counsel  to  the  corporation  should  take  the  necessary  legal  measures 
therefor  ]  except  that  the  buUdiog  on  the  comer  of  Nassau-street  should  iv>t 
be  required  to  be  taken  down  until  June  1, 1860.  In  Hay  previous,  flie 
Bank  of  the  Republic,  the  owner  of  the  lot  on  the  comer  of  Nasaaii-«tnet| 
had  contracted  for  the  erection  of  a  building  upon  tiie  lot,  and  the  same  was 
erected,  accordingly,  during  the  summer  and  fkll  of  1861.  In  July,  1851| 
the  supreme  court  appointed  commissioners  of  estimate  and  assessment, 
without  noticing  the  exception  in  the  resolution,  and  the  commissioners  sub- 
sequently made  a  report,  allowing  to  the  bank  the  value  of  the  land  taken 
from  it  for  widening  the  street,  but  allowing  nothing  for  damages  to  tha 
(mOdingt  on  the  ground  that  it  had  been  erected  aft«r  the  passage  of  the 
resolution  for  widening  the  street  Hdd  that  the  report  was  erroneous,  in 
not  allowing  for  damages  to  the  building;  and  an  order  made  at  special 
term,  denying  a  motion  to  confirm  such  report,  or  to  refer  it  back,  on  the 
ground  that  the  resolution  was  void  by  reason  of  the  exception,  was  aflbmed. 

There  is  no  statute  establishing  pennanently  the  lines  or  ooraen  of  streets  In 
the  lower  part  of  the  city  of  New-Tork. 

Tho  act  which  authorized  the  laying  out  of  the  upper  part  of  the  city,  and  the 
opening  of  streets  there,  and  prohibited  compensation  to  those  who  should 
build  on  the  site  of  the  streets  then  laid  out,  (2  R,  L.  of  1818,  jr.  414^  also 
Authorised  the  coiporatton  to  extend,  enlarge  or  otherwise  improre  any  iUu«l 
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In  the  lower  part  of  the  city,  but  imposed  no  restriction  on  the  right  of  tko 
owners  in  that  section  to  receive  compensation  for  their  buildings  at  what- 
ever time  erected.  This,  by  implication,  leaves  to  the  owners  in  the  lower 
portion  of  the  city  the  general  right  to  improve  their  lands  when  and  as  they 
please,  until  such  lands  shall  be  finally  occupied  by  the  public. 

The  corporation  does  not  bind  itself  to  adopt  an  improvement,  either  by  pass- 
ing a  resolution  to  have  it  done,  or  by  having  commissieoers  appointed  to 
carry  it  out ;  nor  by  any  other  act,  short  of  a  confirmation  of  the  com- 
missioners' report,  by  the  supreme  court.  At  any  time  previous  to  such 
confirmation  the  corporation  may  discontinue  the  proceedings. 

The  appmniment  of  commissioners  of  estimate  and  assessment  does  not  ope- 
rate like  a  notice  oiHt  pendens,  so  as  to  prevent  an  owner  of  land  (h>m  going 
on  to  improve  it,  by  erecting  buildings  thereon. 

On  the  fourth  of  June,  1851,  a  resolution  was  passed  hj  the 
common  council  of  the  city  of  New- York,  that  Wall-street,  on 
the  northerly  side,  between  Broadway  and  Nassau-street,  be 
widened  four  feet,  and  that  the  counsel  to  the  corporation  take 
the  necessary  legal  measures  therefor ;  except,  that  imtil  June 
1, 1860,  the  building  on  the  comer  of  Nassau-street  should  not 
be  required  to  be  taken  down.  On  the  fifth  of  July,  1851,  an 
order  was  made  by  the  supreme  court,  on  the  petition  of  the  cor- 
poration, appointing  commissioners  of  estimate  and  assessment, 
and  describing  the  widening,  without  noticing  the  exception,  the 
court  being  of  opinion  that  the  exception  was  Toid.  The  com- 
missioners made  their  report,  containing,  among  other  things,  an 
allowance  to  the  Bank  of  the  Republic,  situated  on  the  comer  of 
Broadway,  for  the  land  taken  for  the  widening,  but  none  for  dam- 
ages to  the  building  thereon,  the  same  having  been  put  upon 
the  land  after  the  resolution  for  widening  the  street  had  passed 
the  common  council.  The  bank  objected  to  the  confirmation  of 
the  report.  On  the  ninth  of  August,  1852,  an  order  was  made 
at  a  special  term,  declaring  the  report  erroneous,  because  it  did 
not  allow  for  damages  to  the  building,  but  denying  the  motion  to 
confirm  the  report,  or  to  refer  it  back,  on  the  ground  that  the 
resolution  was  void  by  reason  of  the  exception.  The  following 
opi^on  was  delivered  at  the  special  term,  by 

Roosevelt,  J.  Had  this  case,  in  another  form,  been  pre- 
sented to  the  court  at  an  earlier  stage  of  its  history,  the  gte$t 
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embarrassment  which  now  attends  it  might,  T  think,  have  been 
obviated.  As  soon  as  the  common  council,  by  the  passage  of  a 
resolution  or  ordinance  to  that  effect,  had  declared  that,  in  their 
opinion,  it  was  necessary  or  desirable,  for  the  public  convenience, 
to  enlarge,  straighten,  or  otherwise  improve  "the  street  in  ques- 
tion," and  in  the  language  of  the  act,  had  "  ordered  and  directed 
the  same  to  be  done,"  they  acquired  a  legal  right,  inchoate,  it  is 
true,  and  conditional,  but  still  none  the  less  legal,  ^  to  take  any 
lands,  tenements,  hereditaments,  or  premises  whatever,  for  th&t 
purpose."  It  was  a  portion  of  the  great  right  oiF  eminent  do- 
main, belonging  to  every  supreme  legislative  body,  and  delegated 
by  the  law  of  the  state,  in  thisinstance,  to  the  corporation  of  the 
city.  This  right  to  take  and  appropriate  to  the  public  use  was 
accompanied  by  the  duty  on  the  part  of  the  corporation  to  make, 
to  the  parties  injured,  a  just  "  compensation  and  recompense." 
But  if  the  duty  or  burden  thus  imposed  upon  the  right  might, 
at  the  mere  will  and  pleasure  of  individuals,  be  aggravated  by 
costly  improvements  to  an  indefinite  extent,  it  is  obvious  the 
right  itself  "would  be  wholly  nugatory.  Still  the  right  exists, 
a  right  indispensable  to  all  civil  government.  And  where  there 
is  a  right,  there  must  be  a  remedy,  and  it  is  the  duty  6f  the  courts 
to  seek  out  and  apply  that  remedy  which  shall  be  most  appropriate. 

What  remedy  more  appropriate  in  the  present  instance  than 
a  preliminary  injunction  ?  An  injunction,  which,  while  it  re- 
strained the  bank  during  the  litigation  from  doing  an  act  which, 
however  lawful  in  itsell^  would  and  might  "  produce  injury  to 
other  parties,"  could  have  been  accompanied  by  a  requisition  of 
adequate  security. for  the  payment  of  all  damages,  including  the 
loss  of  rent  which  the  bank  might  sustain,  by  stopping  their 
building  and  leaving  the  land  unimproved,  until  it  should  he 
finally  determined  Whether  the  projected  alteration,  still  subject 
for  months  and  perhaps  yeairs  to  the  will  and  pleasure  of  the 
common  council,  would  be  actually  coilisummated  or  not.  Such 
aft  i]^juncti6n,  accompanied  by  a  tender  of  such  security,  would 
have  prOtSected  alike  the  right  of  eminent  domain  and  the  right 
of  private  property,  both  equally  sacred  in  the  eye  of  the  law. 

I  am  aWare  of  a  decision  of  the  late  court  of  chancery,  made 
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in  the  matter  of  the  widening  of  Beekman-streetj  seemingly  ad- 
Terse  to  this  proposition.  No  security  in  that  case,  however,  was 
offered  or  suggested ;  and  no  ^'  code  of  procedore"  was  then  in 
Existence.  The  law,  too,  in  that  day,  on  the  subject  of  injunc- 
tions, as  provisional  remedies,  was  much  less  liberally  expounded 
ihan  at  present.  Thirty  years  have  worked  great  changes  in  ju- 
risprudence as  in  other  things — antiquated  prejudices,  especially, 
have  been  exploded — and  the  "  prerogative  writ,"  as  the  injunc* 
tion  was  then  called,  has  come  to  be  considered  a  very  ordinary, 
every-day  affair.  But  who,  it  is  asked,  can  give  the  security, 
and  to  whom  is  it  to  be,  given  ?  '^  The  corporation,  it  is  said, 
cannot ;  they  have  no  interest  in  the  improvement,  and  no  power 
to  incur  the  obligation."  If  the  corporation,  the  legal  repre- 
sentatives of  the  publicj  have  no  interest  in  the  improvement, 
how  can  the  measure  be  one  of  public  utility  ?  And  if  the  land 
to  be  taken  be  not  taken  for  public  use,  how  can  it  constitution- 
ally betaken  at  all?  The  fact  assumed  in  argument  presents 
in  this  view  a  serious  difficulty ;  and,  from  the  papers,  it  would 
seem  to  be  not  only  an  assumed  but  an  actual  &ct ;  for  in  the 
report  to  the  common  council,  on  which  their  resolutum  was 
founded,  we  find  the  following  statement:  "  While  those  interest* 
ed  are  asking  for  this  improvement,  your  committee  do  not  think 
there  exists  any  very  great  public  necessity  for  its  being  made  im- 
mediatdy."  Have  the  corporation  the  right,  at  their  discretioDj 
to  divest  a  private  individual  of  his  property,  merely  to  increase  the 
value  of  the  property  of  another  private  individual  ?  Thia  will  not 
be  iHretended.  The  right  of  eminent  domain  can  only  be  ezer* 
dsed  when  the  public  exigencies  require  it  We  must  assume, 
then,  whether  true  or  not,  in  order  to  sustain  the  present  pro- 
ceedings that  the  corporation  are  acting  for  the  public  interest; 
and)  if  so,  what  can  prevent,  if  neceasaUry  to  the  end,  dieir  oott- 
tracting  a  public  obligation?  The  grant  of  apower  canrieg  with 
it,  by  legal  implication,  every  other  power  necessaiy  or  jSKSfet 
to  its  due  execution.  The  corporation,  thereforei  oould  give  a 
valid  security,  and,  if  deemed  proper,  could  require  as  &  oondir 
tion,  from  the  parties  specially  desiring  the  improvement^  a  bond 
of  indemnity.    But  the  course  suggested  was  not  pnrsued  j  no 
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ii\]imcti(»i  was  applied  for,  no  security  of  the  kind  indicated  was 
offered,  and  the  building,  a  costly  structure,  involving  an  expense 
of  forty  or  fifty  thousand  dollars,  was  permitted  in  the  eye  of 
all,  and  without  stay  or  interruption,  to  advance  to  its  com- 
pletion. 

The  question  is,  shall  this  edifice,  the  walls  of  which  are  not 
yet  dry,  be  demolished ;  and  if  so»  upon  whom  shall  the  loss 
occasioned  by  its  destruction  be  made  to&U?  By  the  act  of 
1839,  the  corporation,  previous  to  the  confirmation  of  the  com- 
missioners' repcHTt,  are  authorized,  in  their  discretion,  to  discon- 
tinue the  proceeding-  The  same  power  also  is  in  effect  vested 
in  the  court,  should  it  appear  that  the  cost  of  the  improvement 
will  exceed  the  benefit.  {Matter  of  4ih  Avenuey  8  Wend.  452.) 
If  the  proceeding,  in  either  of  these  modes,  be  not  discontinued, 
it  becomes  necessary  to  determine  the  question  of  damage. 
The  commissioners,  to  whom  it  was  referred  to  estimate  and 
assess  the  damage  and  benefit,  have  allowed  to  the  bank,  under 
the  advice  of  counsel,  as  matter  of  law,  but  not,  as  it  appears, 
in  accordance  with  their  own  judgment,  no  part  of  the  cost  of 
the  building.  But  they  submit  l^e  question,  as  one  of  dombt, 
to  the  consideration  of  the  court.  If,  then,  the  report,  in  its 
present  fbrm,  be  confirmed,  the  loss,  whatever  its  amount,  must 
fall  upon  the  bank ;  if,  on  the  other  hand,  the  report,  in  this 
particular,  Jt>e  reversed,  the  burden  of  the  assessments  upon  the 
parties  to  be  charged,  assuming  the  proceeding  to  go  on,  will  be 
more  thsui  doubled.  The  hardship  may  be  shifted,  but  cannot 
be  escaped.  Ought  it,  under  ihe  dbrcumstances,  to  be  imposed 
on  the  bank  ?    t  think  not 

In  arriving  at  this  result,  I  have  not  adopted  the  argiunent 
of  the  counsel  for  the  bank,  although  pressed  with  great  fi>rse 
and  alHlity,  that  the  statute  under  which  these  proeeedings  are 
bad,  is  unconstitutionaL  That  statute  was  passed  at  a  time 
(forty  years  ago)  when  the  inviokbilily  of  private  propertji 
however  reoogoised  as  a  general  principle,  had  not  yet  been 
clothed,  except  in  cases  of  federal  jurisdiction,  with  a  rigid 
written  eonstitutional  sanction  paramount  to  all  ordinary  legis- 
li^n.    The  old  notion,  of  parliamentary  omnipotenee^  deriyed 
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from  our  British  ancestors,  still  lingered  in  the  minds  of  states- 
men and  jurists.  The  goyemment,  under  the  notion  of  eminent 
domain,  might  not  only  appropriate  to  its  own  use  priyate  prop- 
erty, but  might  do  so  without  restriction  as  to  mode  or  time, 
being  limited  only,  as  its  advocates  contended,  by  public  require- 
ment. (2  Kenfs  Cam.  389.)  It  was  the  duty  indeed  of  the  soye- 
reign  to  make  just  compensation,  if  conyenient)  at  the  time ;  if  not^ 
wheneyer  it  should,  in  its  own  judgment,  possess  the  ability — a 
public  moral  duty  binding  only  the  soyereign  will  and  conscience. 
But  feeling  power  and  forgetting  right,  it  sometimes  like  indi- 
viduals disregarded  these  mere  moral  sanctions,  and  overleaped, 
in  the  eagerness  of  pursuit,  the  bounds  of  justice.  The  mis- 
chief was  not  in  the  power,  but  in  the  neglect  to  fulfill  its  ac- 
companying duty.  This  mischief,  it  was  seen,  could  only  be 
remedied  by  some  stringent  constitutional  provision.  Accord- 
ingly, in  the  year  1821,  the  people  of  this  state,  copying  the 
very  words  of  the  federal  instrument,  inserted  in  their  constitu- 
tion, then  newly  adopted,  the  provision,  "nor  shall  priyate 
property  be  taken  for  public  use  without  just  compensation," 
and  abrogated  all  such  parts  of  the  then  existing  common  law 
and  acts  of  the  legislature  as  were  repugnant  to  this  principle, 
and  the  same  provision  was  reaflbmed,  in  the  same  words,  in  the 
constitution  of  '46. 

Assuming,  then,  the  street  act  to  have  been,  in  its  origiB, 

constitutional,  of  which  I  have  no  doubt,  we  are  now  to  inquire 

whether,  under  the  changes  which  have  since  taken  place,  it  still 

remains  so,  or  in  other  words,  whether  the  provision  it  makes 

on  the  subject  of  "  taking  private  property  for  public  use"  is 

susceptible  of  being  so  executed  as,  upon  sound  legal  principles, 

to  insure  to  the  owner  a  "just  compensation."    It  is  contended 

by  the  counsel  for  the  bank,  that  compensation  not  made  at  the 

time  of  taking  the  property,  or  before,  but  consisting  merely  in 

a  right  to  sue  the  corporation  four  months  afterWaards,  is  not 

just  compensation.    Thatj  it  seems  to  me^  must  depend  upon 

the  amount  allowed.    Suppose  the  commissioners,  in  making 

"  »  just  and  equitable  estimate"  (as  the  law  expressly  not  <mly 

authorises,  but  requires)  "of  the  loss  and  danMges  to  the  re- 
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spective  owners,"  had  ascertained  precisely  what  sncli  ''a  right  of 
action"  against  the  corporation  of  the  city  of  New- York  woidd 
sell  for  in  cash  in  the  market,  and  had  adjusted  the  amount  to 
be  allowed,  accordingly,  would  not  such  a  compensation,  regard- 
ing the  matter  in  any  fair  business  point  of  riew,  be  deemed 
full,  certain,  and  adequate  ?  But,  say  the  counsel,  it  is  not 
ready  money — ^it  is  not  cagh  down — it  is  a  mere  right  to  sue. 
And  what  is  nine  tenths  of  all  that  we  call  property,  but  mere 
rights  to  sue  ?  What  are  promissory  notes,  bonds  and  mort- 
gages, bank  bills,  bank  stocks,  railroad  stocks,  insurance  stocks, 
city  stocks,  state  stocks — even  government  sixes — ^what  are  they 
all  but  rights  of  action?  Some  of  them  not  even  that.  What 
is  real  property  itself?  a  right  to  sue  for  rent  or  for  trespass. 
Again,  it  is  said,  the  commissioners  are  confined  to  the  value  of 
the  land  taken,  and  that,  certainly,  is  not  just  compensation.  I 
see  no  such  restriction  in  the  act,  either  in  terms  or  by  necessary 
implication ;  on  the  contrary  it  expressly  directs  them  to  esti- 
mate every  species  of  "  loss  and  damage,"  as  well  direct  as  inci- 
dental, as  well  ^'  by"  as  '^  in  consequence  of"  extending,  enlarging 
or  otherwise  improving  a  street.  In  a  irori,  whatever  "  a  just 
and  equitable  estimate"  may  call  for,  they  are  authorized  and  en-* 
joined,  as  part  of  their  sworn  "  trust  and  duty,"  to  allow.  Whether 
it  be  the  mere  value  of  the  land  taken,  or  the  interest  on  such 
value  until  the  principal  becomes  payable,  or  ony  other  element 
necessary  to  make  good  the  owner's  loss,  he  has  a  right,  if  he 
sees  fit,  to  present  to  the  conmiissioners  his  bill  of  particularsi 
and  to  ask  their  judgment  on  each  and  eveiy  of  its  items,  and, 
if  overruled,  to  appeid^  as  in  other  cases,  firom  their  judgment  to. 
the  judgment  of  the  court.  (17  Wend.  R.  663.)  What  opu&* 
sion  or  provision  is  there  in  the  law,  which,  on  sucl\  apppaj,  pre- 
cludes the  court  firom  executing  the  injunction  of  the  constitution, 
and  awarding  to  the  party  injured  full,  ample,  liberal,  of  course 
''just  compensation  ?"  The  court,  before  qonfirming  the  action 
of  the  commissioners,  is  required  to  hear  every  matter^  ''which 
may  be  alleged  against  the  same,"  and  may,  if  unsatis&ctory,  re- 
fer back  the  report,  or  send  it  to  new  conmiissioners,  and  may 
repeat  this  operation  when  and  "as  often  as  right  and  jaitic«t 


624  OASES  IN  THE  SUPREME  COURT. 

In  the  matter  of  widening  Wall-street 

shall  require,"  until  a  report  shall  be  made  whieh  it  shall  be 
proper  to  confirm.  If  there  ever  was  a  law  marked  by  a  scm* 
pulohs  sense  of  justice,,  it  is  the  one  under  consideration.  It 
needs  only  to  be  executed  in  the  spirit  of  the  now  renoable  and 
distingaished  jurist  to  whom  it  is  indebted  for  its  parentage,  to 
insure  fer  it  the  respect  and  good  will  of  all  who  may  haye  occa- 
.  sion  to  witness  its  results.  Assumiqg,  then,  that  the  law  as  it 
stands,  is  adequate  to  the  carrying  out  of  the  constitutional  pro- 
vision, let  us  see  whether  its  requirem^ts  in  the  present  case 
have  been  pursued. 

The  bank,  some  time  4)efore  the  commencement  of  Aese 
proceedings,  with  Ae  view  of  providing  a  suitable  location  fix* 
its  business,  purchased  Ae  house  and  lot  at  the  comet  of 
Broadway  and  Wall-street ;  and,  intending  to  erect  a  mere  de- 
gant  structure,  immediately  began  the  demplition  of  the  old 
buildings.    As  soon  as  that  operation  was  completed  and  the 
property  thereby  rendered  unavailable  till  again  built  upon,  the 
project  of  widening  the  street  (a  perfectly  legitimate  project)  was 
started  by  several  persons  interested  in  the  neighborhood.    A 
question  then  arose :  was  the  bank  bound  to  suspend  its  origi- 
nal purpose,  incommoding  its  business,  and  losing  the  interest 
on  an  outlay  of  $110,000,  with  no  certainty  that  the  proceedings 
would  be  C(msummated,  and  with  no  indemnity  for  the  loss  in 
case  they  should  not>  and  a  very  doubtful  indemnity  in  case 
they  should?    On  the  part  of  the  corp<»ration,  there  was  no 
obligati<m  to  go  on.    Was  l^ere,  then,  on  the  part  of  the  indi- 
vidual owners,  any  obligation  to  stand  still  ?    In  the  case  of 
Beekmcmrstreet,  before  referred  to,  (6  Jbhnsoiris  Chancery 
Rep(rtrtSj  46,)  Chancellor  Kent,  after  observing  that  "no  rights 
were  vested  on  either  side,"  goes  on  to  say :  ^  The  owners  of 
property  affected  by  the  plan  proposed,  cannot  compel  tiie  cor^ 
poration  to  go  on  and  carry  the  plan  into execntioB.  Thecorpo- 
ration  may  abandon  it  at  their  discretion:  and  the  queetion  Aen 
arises,  whether  the  rights  of  the  parties  be  not  reciprocal,  and 
whether  the  corp<»ation  can,  or  ought  to  h^re  a  power  in  the 
mean  titte  to  control  the  individuals  who  may  be  aHeeted  by 
their  meditiaM  arrantement^  from  the  nee  and  ii^pvoranoti 


NEW-YOEK— MAY,  1854.  gjd 


In  the  matter  of  widening  Wall-street 

in  their  discretion  also,  of  their  own  property."  Suppose  the 
corporation  should  elect  to  Tvithdraw  their  application,  or  the 
court  should  deny  their  motion,  the  defendants  would  have  sus- 
tained a  loss  by  the  interruption  of  their  business,  and  suspen- 
sion of  their  improvements,  for  which  no  compensation  could  be 
afiforded."  The  chancellor  accordingly  in  that  case  held,  that 
ihe  pendency  of  proceedings  to  widen  the  street,  until  they 
should  assume  the  form  of  an  order  or  judgment  concluding  all 
parties,  created  no  obligation  on  the  owners  to  desist  from  ^^  the 
usual  and  ordinary  enjoyment  of  property  to  which  they  had  an 
absolute  title." 

At  a  subsequent  period,  as  late  as  1840,  another  injunction 
case,  in  a  different  form,  came  up  for  review  on  appeal  before 
Chancellor  Walworth ;  the  case  of  Mesercle  v.  The  Corporation 
of  Brooklyn^  reported  in  8  Paige,  208.  In  that  case,  after 
discussing  some  other  points,  not  necessary  to  advert  to.  Chan- 
cellor Walworth  observes :  "As  I  understand  the  recent  decis- 
ion of  the  supreme  court,  in  the  matter  of  Anthony-aireei^ 
(20  Wend.  618,)  there  cannot  be  an  absolute  confirmation  of 
the  report  of  the  commissioners  of  estimate  and  assessment,  so 
as  to  give  any  vested  rights,  under  the  same,  until  the  damages 
for  all  the  lands  taken  for  the  proposed  Jmprovement  have  been 
ascertained  and  settled,  and  are  properly  assessed  upon  the 
owners  of  those  lands  which  will  be'  benefited  by  the  improve- 
ment." To  deny  to  an  owner  the  free  enjoyment  of  his  property 
in  the  only  mode  in  which  it  could  be  enjoyed,  as  in  this  case 
by  building  on  it,  and  to  do  so  from  considerations  of  possible 
or  probable  public  advantage,  expected  to  be  realized,  and  that 
too  for  a  period  of  indefinite  duration,  is  to  that  extent  as  much 
and  as  truly  a  taking  of  private  property  for  the  public  use,  as 
if  the  entire  fee  simple  were  assumed.  And  if  the  street  law, 
as  now  contended  for,  requires  a  construction  leading  to  such  a 
result,  and  at  the  same  time  secures  to  the  owners  no  just  com- 
pensation, it  is  clearly,  in  that  particular,  unconstitational  and 
vdd.  The  court,  however,  unless  compeUed,  wiU  not  so  construe 
a  statute  as  to  make  it  void.  As  in  the  case  of  private  laws,  if 
there  be  two  possible  meanings,  the  valid  will  be  taken  and  the 
Vol.  XVn,  79 
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void  rejected.  I  shall  assume,  therefore,  cither  that  the  legis- 
lature, as  decided  by  Chancellor  Kent,  did  not  intend  to  con- 
trol the  free  right  of  the  private  owner  until  the  confirmation  of 
the.  final  report,  or  that  they  did  intend  that  if  controlled,  he 
should  be  fiilly  compensated  for  his  loss. 

The  decision  of  the  late  supreme  court  in  the  matter  of  open- 
ing Furman-street  in  the  city  of  Brooklyn,  (17  Wend.  649,) 
has  been  cited  by  the  counsel  on  the  part  of  the  corporation,  as 
an  authority  at  variance  with  the  views  above  expressed.  Its 
spirit  and  tendency,  at  first  view,  are  certainly  of  that  character. 
In  the  opinion  delivered  by  the  learned  judge  who  wa«  the 
organ  of  the  court,  the  public  appears  to  be  every  thing-,  the 
individual  nothing.  Sixteen  years,  however,  of  subsequent 
reflection  and  experience,  have  changed  his  views.  He  now 
stands  fbrth  as  the  champion  of  private  property,  contending  as 
counsel  for  the  bank,  that  the  public  interest  is  best  promoted 
by  a  rigid  observance  of  individual  rights ;  while  on  the  other  ' 
hand,  his  judicial  brother,  who,  thirty  years  ago,  as  strenuously, 
and  as  successfully  too,  stood  up  for  the  maintenance  of  indi- 
vidual rights,  is  now  the  advocate  of  eminent  domain.  In  this 
position  of  the  question  as  matter  of  authority,  I  may  without 
presumption  be  permitted  to  dissent,  in  some  degree  at  least, 
jfrom  the  learned  judge's  reasoning  in  the  Brooklyn  case,  and  to 
say,  with  its  author,  "  that  case  has  been  much  doubted."  {Sea- 
man V.  Hkks,  8  Paige,  660.)  But  whether  it  be  good  law  or 
not,  I  agree  with  him  in  insisting  '^  that  no  sensible  man  cam 
read  the  case,  without  seeing  that  it  is  wholly  difierent  from 
this  in  point  of  principle."  In  that  case,  the  width  and  course 
of  the  street  had  been  permanently  designated  by  an  act  of  the 
legislature ;  in  this,  the  designation  was  by  a  mere  resolution 
of  the  common  council,  not  to  be  final  or  binding,  unless  they 
should  be  satisfied  with  the  report  which  the  commissioners 
might  make.  In  that  case,  "  the  act  was  passed  and  the  map 
filed,"  as  the  judge  observed,  at  a  time  when  the  provision  on 
which  the  objection  of  unconstitutionality  is  based,  that  private 
property  shall  not  be  taken  for  public  use  without  just  compen- 
vatioc,  "  was  not  contained  in  our  constitution,  at  a  time  wh^ 
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if  the  land  was  in  truth  appropriated  to  public  purposes,  there 
was  nothing  in  the  constitution  to  forbid  such  a  course,  however 
injurious  it  may  have  been  to  the  owners ;"  in  this  case,  the 
resolution  of  the  common  council,  which  is  the  first  step  in  the 
appropriation,  was  passed  since,  and  subordinate  to,  the  consti- 
tutional injunction.  In  that  case,  the  land  at  the  time  was,  or 
at  least  was  assumed  to  be,  a  farm,  used  for  agricultural  pur- 
poses ;  in  this,  it  is  a  city  lot,  which  can  only  be  used  by  being 
built  on.  In  that  case,  the  owner,  it  was  assumed,  could,  with- 
out building,  enjoy  his  land  in  the  way  in  which  such  property  is 
usually  enjoyed  ;  while  here,  without  building,  the  owner^could 
make  no  use  of  it  at  all.  And  to  sum  up,  in  a  word,  the  whole 
contrast :  in  that  case  the  court  say,  "  Admitting  that  the  privi- 
lege of  erecting  buildings  on  the  land  could  not  be  taken  from 
the  owners  without  a  reasonable  recompense,  it  would  not  be 
doubted  for  a  moment  that  they  had  received  this  recompense, 
and  that  too,  many  times  over."  Whereas,  here  it  is  conceded, 
or,  if  not,  it  is  abundantly  proved,  that  the  bank  neither  has,  nor 
could  have,  received  any  recompense  whatever.  These  distinc- 
tions, it  seems  to  me,  are  su£Scient  to  warrant  the  court,  so  far 
as  the  Furman-street  decision  is  concerned,  in  treating  the  sub- 
ject as  an  open  question'.  They  are  not  now  tak^  for  the  first 
time.  More  than  ten  years  ago  their  force  was  judicially  recog- 
nized in  another  Brooklyn  case,  (Seaman  Vw  Hicksy  8  Paige  R. 
656,)  on  appeal  from  the  vice  chancellor  of  the  first  circtdt. 
The  decision  of  the  vice  chancellor  was  affirmed  in  1841.  The 
purchaser  at  a  master's  sale  had  refused  to  take  the  title,  alleg- 
ing that  part  of  the  premises  sold  were  within  the  lines  of  Colum- 
bia-street, as  laid  down  on  the  map  of  Brooklyn,  and  that  a  per 
tion  of  the  buildings  standing  on  that  part  had  been  erected  since 
the  filing  of  the  map.  ''  It  becomes  absolutely  necessary,  therefore^ 
(says  Chancellor  Walworth,)  that  I  should  examine  the  question^ 
as  to  the  existence  of  the  supposed  right  of  a  oorporation  to  take 
a  part  of  the  premises  tdr  such  an  extension  of  Columbia-street, 
without  paying  to  the  owner  of  the  land  the  damages  which  he 
will  sustain  by  the  destruction  of  the  buildings  which  shall  have 
been  erected  thereon  subsequent  to  the  filing  of  the  map  of  Aprili 
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1819.  In  the  case  of  the  opening  of  Fnnnan-street,  (he  contin- 
nes,)  Mr.  Justice  Bronson  came  to  the  conclusion  that  the  18th 
section  of  the  act  of  April,  1816,  (the  street  act  of  Brooklyn,)  by 
necessary  implication  deprived  the  owner  of  property  designated 
upon  the  permanent  plan  of  the  village  as  the  intended  site 
of  a  friture  stf eet,  of  all  claim  to  compensation  for  the  removal 
or  destruction  of  buildings  which  should  be  erected  thereon,  sub- 
sequent to  the  filing  of  the  map,  which  the  trustees  were  direct- 
ed to  make.  Such  may  have  been  the  intention  of  the  legisLiinre 
in  relation  to  property,  which  was  so  situated  that  the  prospect 
of  th«  opening  of  the  streets  through  the  same  at  some  future 
time,  and  the  immediate  location  of  such  streets,  according 
to  fi  settled  plan,  would  be  of  more  actual  benefit  to  the  own^ 
etB  of  the  residue  of  such  land,  than  the  present  use  of  the  part 
of  the  land  thus  appropriated  for  future  streets  would  be  worth 
for  building  purposes,  or  other  permanent  improvements,  until  it 
should  become  necessary  to  open  the  streets  and  pay  the  owner 
for  the  value  of  the  land  actually  taken,  without  reference  to  such 
improvement.  I  think,  however,  the  position  cannot  be  main- 
tained, that  where  an  individual  has  a  single  vacant  lot,  in  a  dtj 
or  village,  which  lot  is  of  great  value  for  building  purposes,  and 
worth  little  or  nothing  for  any  other  use,  the  legislature  may 
authori£e  the  corporation  to  appropriate  such  lot  prospectively  to 
be  opened  and  used  as  a  street  at  its  unimproved  value,  and  to  be 
paid  fer  at  some  future  period  when  the  corporation  shall  think 
fit  to  order  such  street  to  be  opened ;  thereby  depriving  the 
owner  of  the  whole  beneficial  use  of  his  lot  for  an  indefinite  time 
without  any  equivalent  whatever  for  the  damage  he  must  sustain, 
in  oonsequencd  of  being  deprived  of  the  power  of  building  upon 
or  otherwise  improving  the  lot."  ^  Until  the  report  is  oonfirmed," 
•ay  the  counsel  for  the  corporation,  "  the  owner  of  the  land  ac- 
quires no  title  or  right  to  compensation  or  damages.  And  does 
not  this  negation  on  him  imply  a  eoiresponding  negatioii  on 
them  ?  If  he  cannot  claim,  how  can  they  control?  If  he  geta 
BO  right  to  their  oompensation,  how  can  they  get  a  right  to  Uf 
knd?  The  rights^  to  be  just,  most  be  mutual :  and  to  be  cod* 
atitutioiiai;  they  must  be  <<just."    Indeed,  the  ooimsd  adnit; 
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that  until  the  final  confirmation  of  the  commissioners'  report  the 
title  to  the  land  continnes  in  the  owner,  and  that  he  has  the  full 
and  absolute  right  to  the  use  of  it  in  any  way  and  for  any  pur- 
pose needful  to  himself ;  but  then  such  purposes  must  not  be 
injurious  to  others,  nor  inconsistent  with  the  lawful  appropriation 
of  the  same  by  competent  authority  to  the  public  purpose  of  a 
street.  He  has  all  the  rights  and  powers  of  ownership,  and  is 
not  deprived  of  any  privilege. whatever  in  relation  to  the  benefi- 
cial enjoyment  of  his  land ;  but  he  must  not  build  upon  it.  Such 
language  addressed  as  in  this  case  to  the  owner  of  a  city  lot, 
appears  very  much  like  mockery.  It  is  much  the  same  as  saying 
to  a  starving  man,  you  have  the  foil  and  absolute  right  to  t&at 
loaf  of  bread,  but  you  must  not  eat  it ;  or  to  a  weary,  wom-down 
traveler,  you  have  all  the  rights  of  ownership  in  that  horse,  ex- 
cept to  ride  or  drive  him. 

'  The  corporation,  in  these  cases,  although  acquiring,  as  I  con- 
ceive, an  inchoate,  contingent  interest,  sufficient,  with  the  tender 
of  security,  to  warrant  an  injunction  for  its  protection,  obtain  no 
absolute,  vested  title,  until  the  final  confirmation  of  the  commis- 
sioners' report;  when,  as  the  act  expressly  provides,  ''they 
become  seised  in  fee  of  all  the  lands,  &c.,  which  shall  or  may  be 
required  for  the  purpose  of  extending,  enlarging,  or  otherwise  im- 
proving the  street,"  and  absolutely  bound  to  pay  the  equivalent 
required  by  law.  The  bank,  therefore,  in  my  judgment,  had  a 
perfect  right  until  such  confirmation,  which  even  still  is  uncer- 
tain, to  go  on,  and  improve  and  use  thdr  property  in  the  manner 
originally  contemplated ;  and  having  done  so  in  good  faith,  they 
cannot  now  be  deprived  of  either  the  ground  or  superstructure^ 
for  public  use,  or  to  promote  the  interest  of  others,  without  an 
indemnity  to  the  full  extent  of  all  their  loos  by  or  in  consequence 
of  the  alterations  to  be  made.  This,  of  course,  would  include  the 
cost  of  taking  down  a  large  portion  of  the  building  and  reeon'* 
structing  it  on  the  new  Hue,  and  the  diminished  value  of  the 
amputated  structuie,  compared  with  that  of  the  present  well 
proportioned  edifice.  Nor  could  the  loss  of  rent  and  of  busmesB 
be  overlooked  in  '^  a  just  and  equitable  estimate." 
A  question  of  what  is  called  dedication  has  also  been  raised  bj 
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some  of  the  parties  assessed,  growing  out  of  the  following  state  of 
facts :  About  seven  years  ago,  the  owners  of  several  of  the  inner  lots 
on  the  north  side  of  Wall-street,  between  Broadway  and  Nassau- 
street,  erected  new  buildings  thereon,  setting  them  back  four  feet 
from  the  line  of  the  street.  This,  it  is  contended,  was  an  act  of 
dedication  to  the  public,  and  that  the  parties  cannot  now  claim 
an  allowance  as  for  the  taking  of  those  same  four  feet.  The  law 
of  dedication  rests  upon  intention,  express  or  implied.  Such  in- 
tention may  be  evidenced  by  a  written  instrument  conveying  the 
right  in  terms,  or  by  the  acts  or  acquiescence  of  the  party,  from 
which  a  relinquishment  may  be  fairly  inferred.  (6  Wend.  656. 
Sid.  105.  5Watts^Serg.l4tl.  2  Ashmeadj  211.  5  Denio, 
19.  11  EcLst,  874.)  Clear,  unequivocal,  adverse  user  by  the 
public,  acquiesced  in  for  a  period  of  twenty  years,  is  conclusive. 
A  much  shorter  period,  with  strong  accompanying  circumstanceSi 
may  be  sufficient.  Here,  there  is  not  only  no  deed,  and  no 
twenty  years'  user,  but  the  circumstances  relied  on  as  a  substi- 
tute lead  to  the  opposite  conclusion.  The  steps  and  the  areas  of 
the  buildings  cover  the  whole  four  feet,  and  lest  that  should  not 
be  sufficiently  unequivocal,  the  areas  have  been  carried  out  nearly 
as  many  feet  more*  The  whole  space,  of  four  feet  by  about  one 
hundred  and  thirty,  is  also  flanked  by  projecting  buildings,  and 
neither  has  been,  nor  can  be,  made  a  general  thoroughfiire.  It 
forms  a  sort  of  ctU  de  sac,  created  for  the  benefit  of  these  six 
particular  stores,  or  rather  for  the  separate  benefit  of  each,  and 
the  utmost,  it  seems  to  me,  fairly  to  be  implied  firom  its  construo- 
tion,  would  be  that  each  owner,  when  building  upon  the  oommom 
plan,  had  bound  himself  to  his  colleagues  not  to  advance  again 
to  the  former  line,  without  the  consent  of  all. 

This  doctrine  of  dedication  by  inference,  like  that  of  compen- 
sation, has  been  carried  quite  fiur  enough.  They  are  both,  in 
principle,  violations  of  the  right  of  private  property,  under  the 
pretense,  too  often  merely  assumed,  of  public  good.  The  owners 
of  these  lots,  therefore,  if  the  widening  of  th%  street  takes  effect, 
are  entitled  to  an  allowance  for  the  four  feet  diminution  in  thdr 
depth.  But  in  estimating  the  amount  of  damage,  the  vahie  of 
rear  and  not  front  ground,  should  be  taken  as  the  guide  J  and  the 
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same  standard,  so  far  ap  respects  the  soil,  should  be  applied  to 
the  four  feet  diminution  in  the  northerly  depth  of  the  bank  lot. 
Both,  too,  while  allowed  for  damage,  should  be  fairly  assessed 
for  benefit.  The  individual  owners  have  been :  the  bank,  for 
some  reason  unexplained  in  the  commissioners'  reportj^has  not. 
Although  widening  the  street,  as  a  cartway,  may  be  of  no  service 
to  the  bank,  yet  widening  the  sidewalks  for  pedestrians,  it  is  obvi- 
ous, must  very  much  enhance  the  whole  value  of  all  basement 
accommodations." 

From  the  order  entered  in  accordance  with  this  opinion,  at  the 
special  term,  the  corporation  of  New-York  appealed. 

R.  J,  Dillon,  for  the  corporation.  I.  Whether  the  'excep- 
tion in  the  resolution  directing  the  improvement,  made  the 
resolution  void,  is  a  question  of  jurisdiction ;  and  the  deter- 
mination of  the  common  council  might  have  been  reviewed 
by  a  common  law  certiorari.  And  the  decision  of  the  court, 
on  appointing  commissioners,  that  the  resolution  was  valid, 
might  also  have  been  reviewed.  The  assertion  of  jurisdic- 
tion by  the  common  council  having  been  acquiesced  in,  the  bank 
is  concluded.  The  decision  by  the  court,  aflBrming  the  jurisdic- 
tion, also  concludes  the  bank.  The  question  is  res  adjudicata. 
{Ex  parte  Mayor  of  Albany,  23  Wend.  277.  Starr  v.  Trus- 
tees of  Rochester^  6  Id.  564.  In  the  matter  of  Albany-street^ 
11  Id.  150.  In  the  matter  of  John  and  Cherry-streets,  19  Id. 
659.  In  the  matter  of  William  and  Anthony-streets,  per  Bron- 
son,  J.,  Id  681.  In  the  m^atter  of  Mount  Morris  Square,  2  JBRU, 
26,  28.)  n.  The  bank  having  acted  under  it,  and  nominated  one 
of  the  commissioners  of  estimate  and  assessment,  is  estopped  to 
deny  the  validity  of  the  resolution ;  and  the  only  question  be- 
fore the  court,  on  the  motion  to  confirm,  was  the  validity  of  the 
report  of  the  commissioners.  UI.  The  resolution  was  valid. 
(1.)  If  the  exception  was  an  essential  component  part  of  the  reso- 
lution, then  the  widening  was  of  so  much  of  the  street  only  as 
was  not  opposite  to  the  excepted  building.  The  common  council 
Iiad  authority  to  widen  as  much  of  the  street  as  it  should  judge 
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proper.  (2.)  If  the  exception  was  not  an  essential  component  part 
of  the  resolution,  it  should  be  rejected,  as  repugnant  to  the  resolu- 
tion, and  therefore  void.  It  is  a  settled  rule  in  the  construction  of 
statutes,  that  a  saving  clause,  repugnant  to  the  body  of  the  act,  is 
void.  (Alton  WoocPs  case^  1  Cok^s  K  47.)  lY.  The  damage 
to  the  building  of  ihe  bank  was  properly  disallowed.  It  was  put 
up  after  the  widening  was  ordered,  and  in  defiance  of  the  common 
council.  The  bank  placed  it  there  in  its  own  wrong ;  and  to  give 
compensation  for  it,  would  be  giving  it  an  advantage  by  means  of 
its  own  misconduct.  Such  a  rule  would  put  a  weap(m  into  the 
hands  of  objectors  &tal  to  public  improvements.  (Matter  of 
Furmanrstreet,  17  Wend.  649,  in  1886 ;  S.  C.  in  Ct.  of  Errors, 
in  1842.  Jackson  v.  Mayor  if  Brooklyn  ;  Hicks  v.  Mayor  of 
Brooklyn,  in  Court  of  Errors,  December,  1848.)  Y.  The  re- 
port, therefore,  should  have  been  confirmed.  But  ev^i  if  it  had 
been  erroneous,  the  least  that  the  court  should  have  done,  was  to 
refer  it  bade  to  the  same,  or  other  commissioners. 

a.  N.  Titusj  for  the  Bank  of  the  Republic.  I.  The  order 
made  in  this  matter,  at  special  term,  is  not  appealable.  (1.)  It 
was  not  made  in  a  civil  action,  nor  in  a  proceeding  supplemen- 
tary to  an  executi<xi.  {In  re.  Fhrt  Plain  and  Cooperstcwn 
Plank  Road  Company,  8  Code  Bep.  148.  Code  ofProced. 
a  823,  8, 349,  and  note.)  (2.)  In  this  district  modoos  fbr  the 
confirmation  of  the  report  of  commissioners  of  estimate  and 
assessment  in  street  cases,  are  directed  by  law  to  be  made  at  a 
special  term  of  this  court.  (Sees.  Laws  of  1839,  p.  182,  cheqf. 
209,  i  1.)  n.  The  mayor,  aldermen  and  commonalty  have  no 
right  of  appeal  fiK)m  said  order,  if  it  is  appealable.  It  was 
made  in  a  special  proceeding,  instituted  for  ihe  purpose  of  taking 
land  for  a  public  street.  At  the  present  stage  of  that  proceed- 
ing they  have  acquired  no  right  to^  or  interost  in,  that  land; 
they  caimot  acquire  sudk  interest  until  the  ooofinnation  of  the 
report  of  the  commissioners.  (Bev.  Laws  rf  1818,  Stf  ^oL 
FP.413,414.  h^themeaterofAnthoMf^reet,iOWend.ei\&.) 
nL  The  order  appealed  from  is  not  erroneous,  if  it  be  awwnod 
&r  the  present  that  the  court  acquired  jurisdictm  in  tibia  ynt- 
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ter  by  the  resolation  of  the  common  council,  apjMroTod  by  the 
mayor  on  the  4th  June,  1851.  The  Bank  of  the  Republic  had 
an  absolute  legal  rights  as  the  ewner  of  the  land  at  the  comer 
of  Broadway  and  Wall-street,  to  erect  thereon  ita  banking  house, 
which  is  as  much  its  private  property  as  the  land  on  which  it 
stands,  and  must  continue  so  until  it  be  taken  for  public  use, 
according  to  law,  and  just  compensation  be  made  therefor.  There 
was  and  could  be  no  order  of  the  common  council  restricting  or 
impairing  such  legal  righty  in  the  remotest  degree,  by  way  of 
notice  or  otherwise.  Until  that  land  shall  haye  been  so  takoHy 
and  just  compensation  shall  have  been  made  therefor,  the  pri- 
vote  right  of  the  Bank  of  the  Republic  to  make  improvements 
thereon,  and  to  the  use  and  enjoyment  of  such  land  and  improve- 
ments, could  not  and  cannot  be  encumbered  with  any  restriction 
or  qualification  whatever,  even  by  the  highest  legislative  power 
of  the  state  representing  the  right  of  eminent  domain;  nor 
could  nor  can  its  claim  and  right  to  just  compensation  for  loss 
and  damage  in  respect  to  its  banking  house^  which  must  be 
destroyed  if  the  proposed  widening  of  Wall-street  should,  ever 
take  place,  be  defeated  or  impaired.  That  just  compensation 
means  full  indemnity  for  such  loss  and  damage,  direct  and 
consequential.  (Rev.  Laws  of  1818^  vol.  2,  p.  414.  T7»e 
People  V.  Corporation  of  Brooklyn^  1  Wend.  818.  In  the 
matter  of  Canal-streetj  11  Wend.  164.  In  the  matter  of 
Anthony-streetj  20  Wend,  618.  8ess.  Laws  of  1889,  p.  182, 
}  1 ;  p.  185,  i  7.  Art.  1,  ik  6,  7,  of  the  State  Constitution. 
Hooker  v.  New  Haven  Co.^  14  Conn.  R.  146.  Matter  of 
the  City  of  PiUsburgh,  2  Watts  ^  Serg.  R.  820.  Gard- 
ner V.  The  Village  of  Newburgh,  2  John.  Ch.  R.  162.  Varick 
v.  Smithy  5  Paige's  Ch.  R.  146, 147, 159, 160.  Corporationof 
N.  Y.  V.  Mapes,  6  John.  Ch.  R.  46.  Seaman  v.  Hicks,  8 
Paige  R.  656.)  Until  the  confirmation  of  the  report  of  the 
commissioners  of  estimate  and  assessment,  the  corporation  may 
discontinue  all  proceedings  relative  to  this  improvement,  at  their 
pleasure,  without  making  compensation  to  any  person  afiected  by 
it.  While  the  Bank  of  the  Republic,  until  tken^  ''*a  period  of  inde- 
finite duration,"  if  deprived  of  the  right  in  the  interim  to  improte 
Vol.  XVn.  80 
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and  use  its  land,  '^  in  the  only  mode  in  which  it  could  be  enjoyed,' 
has  no  compensation  made  or  secured  to  it  fry  Utw,  for  any  loss 
or  damage  sustained  thereby.     (See  cases  and  statutes  last 
died.)    Any  law  which  takes  from  the  owner  of  land  that  rights 
without  making  just  compensation  therefor,  is  unconstitutional 
and  void.    lY.  The  statute  under  which  these  proceedings  were 
taken,  though  it  may  hare  been  valid  when  enacted  in  1813,  is 
repugnant  to  the  existing  constitution  of  this  state,  which  de- 
clares that  private  property  shall  not  be  taken  for  public  use 
without  just  compensation.    The  statute  provides  that  private 
property  may  be  taken  without  the  consent  and  against  the  will 
of  the  owner ;  that  the  corporation  shall  become  and  be  seised 
in  fee  of  such  property,  on  the  ^al  confirmation  of  the  report, 
and  may  immediately  take  possession  of  it  for  public  use,  with- 
out making  any  compensation  for  it  before  or  when  it  is  so 
taken.    It  exempts  the  corporation  from  any  obligation  to  pay 
such  compensation  for  four  months  after  it  invests  them  with 
the  title,  and  gives  them  the  power  of  taking  possession  of  the 
property.    It  makes  no  certain  or  adequate  provision  for  the 
payment  of  such  compensation  at  any  time.    It  gives  to  the 
owner  £rom  whom  the  property  is  taken,  nothing  but  a  right  of 
action  against  the  corporation  for  his  compensation,  and  does  not 
even  give  him  that,  until  after  the  expiration  of  four  months  from 
the  confirmation  of  the  report,  and  then  only  after  having  made 
previous  application  for  payment ;  and  it  provides  that  he  shall 
not  be  entitled  to  interest  for  any  period  during  which  he  may 
have  been  deprived  of  his  property  anterior  to  such  application. 
This  is  neither  just  compensation  nor  compensation  in  any  sense. 
V.  The  supreme  court  has  never  acquired  jurisdiction  in  this 
matter ;  and  its  order  for  the  appwntment  of  commissioners  of 
estimate  and  assessment,  was  made  without  legal  authority. 
(1.)  The  record  of  the  proceedings  of  the  common  council  shows 
that,  in  the  opiNroN  of  the  mayor,  aldermen  and  conunonal^y 
it  was  not  necessary  for  the  public  convenience  that  Wall-street 
Aould  be  widened  from  Broadway  to  Nassau-streei  at  the 
time  the  resolution  was  parsed.     (2  Rev.  Laws  of  1813,  §  117, 
p.  409.)    (2.)  The  mayor,  aldermen  and  commonalty  have  nol^ 
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(as  required  by  the  act  of  April  9th,  1818,)  ordered  and  direct- 
ed that  Wall-street  should  be  widened  four  feet  on  the  north- 
erly side  thereof,  the  whole  distance  between  Broadway  and 
Nassau-street  ( Thatcher  v.  Powell,  6  Wheat.  R.  119.  Sharp 
V.  Spear,  ^HiU,  76,  86.)  (3.)  The  resolution  of  the  common 
council,  approved  by  the  mayor  on  the  4th  June,  1851,  wa^  void 
by  reason  of  the  exception  therein  contained,  as  to  the  building 
on  the  comer  of  Wall  and  Nassau-streets.  The  said  resolution 
declared,  in. effect,  that  Wall-street  should  be  widened  four  feet 
on  the  northerly  side,  from  Broadway  to  Nassau-street,  and  that 
it  should  nf4  be  so  widened.  It  was  not  a  distinct  and  uncon- 
ditional order  or  direction  that  Wall-street  should  be  widened 
for  tho  whole  distance,  or  for  any  certain  and  specific  distance^ 
between  Broadway  and  Nassau-street ;  and  the  common  coun- 
cil had  no  power  to  make  any  other  than  such  a  distinct  and  un^ 
conditional  order  and  direction.  {People  v.  Judges  of  Suffolk 
Co.,  24  Wend.  249.  Davison  v.  Gill,  1  East,  64,  cited  in 
20  Wend.  249.)  (4»)  If  the  said  resolution  was  valid  as  an 
order  and  direction  of  the  common  council  for  the  widening  of 
Wall-street,  in  any  respect,  it  was  not  for  such  widening  of  Wall- 
street  as  the  said  commissioners  were  appointed  to  make  an  es- 
timate and  assessment  for,  or  as  is  embraced  in  the  estimat^p  and 
assessment  reported  by  them.  (5.)  A  jurisdictional  objection 
may  be  taken  at  any  stage  of  a  suit  or  proceeding.  {In  the 
matter  of  Wrigley,  8  Wend.  134.  2  U.  S.  Digest,  Jurisdic- 
tion, p.  675,  §  81.  Stamps  v.  Newton,  8  How.  Miss.  R.  34. 
Stoughton  V.  Mott,  13  Verm.  R.  175.  Delafield  v.  The  State 
of  Illinois,  2  Hill,  159.  Latham  v.  Edgerton,  9  Cowen,  227.) 
YI.  If  the  above  constitutional  and  jurisdictional  objections 
should  not  prevail,  it  is  insisted  that  the  report  of  the  commis- 
sioners should  not  be  confirmed,  but  that  the  order  appealed  firom 
should  be  afibrmed,  so  far  as  it  adjudged  that  the  said  report  was 
erroneous,  because  '^no  compensation  was  thereby  estimated  or 
allowed  to  the  bank  for  damage  to  their  building."  (1.)  It  ap- 
pears on  its  fiuse  that  the  compensation  and  recompense,  allowed 
and  estimated  by  them  to  the  Bank  of  the  Bepublic,  was  only 
for  the  value  of  the  land  of  the  said  bank,  taken  for  the  said 
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Widening  of  Wftll-street.    (2.)  It  also  appews  tliereby,  UkU 
snch  Allowance  and  estimate  were  bo  made,  not  upon  the  judg- 
ment of  the  commiflsioners,  but  because  they  had  been  advised 
by  the  cotmsel  of  the  corporation  that  the  bank  was  entitled  to 
compensation  and  recompense  for  the  value,  of  such  land  only. 
(8.)  It  was  not  the  duty  of  the  commissioners,  but  contrary 
thereto,  to  have  acted  upon  any  snch  advice.    (4.)  Such  advice 
was  erroneous,  and  the  commissioners  were  misled  thereby. 
(5.)  The  commissioners  required  and  asked  the  order  and  diree* 
tion  of  this  court  upon  that  point,  to  the  end  that  after  having 
received  such  order  and  direction,  they  might  be  governed  there- 
by ;  thus  admitting  that  their  estimate  and  assessment  was  on* 
finished  and  incomplete.    (6.)  It  was  in  proof  before  the  coort^ 
that  two  of  the  said  commissioners  were  of  opinion  that  the 
Bank  of  the  Republic  was  entitled  to  compensation  for  the  dam- 
age to  be  done  to  its  building ;  and  the  estimate  and  assessment 
presented  to  the  court  was,  in  fact,  the  estimate  and  assessment 
of  one  commissioner  only,  and  not  of  all.    (7.)  Such  two  commia* 
sioners,  being  of  that  opinion,  should  not  have  joined  in  making 
such  estimate  and  assessment,  but  should  have  made  one  aooord* 
ing  to  their  own  judgment  of  the  law,  and  their  own  sense  of 
the  right  and  justice  of  the  case,  and  have  reported  the  same  to 
the  court.    (8.)  It  was  in  proof  before  the  court,  that  they  were 
prevented  from  so  doing  by  the  advice  of  the  counsel  of  the  oor- 
poration,  that  it  was  necessary  that  all  three  of  the  commissioB- 
ers  should  join  in  making  any  such  report.    (9.)  Such  advice 
was  erroneous,  and  the  said  commissioners  were  misled  thereby. 
(Ad  April  9th,  1818,  5  188.    2  R.  S.  566,  J  27.     Green  r. 
Miaer,6Jphn.R.S9.     YatesY.RusseUjVI Id. 4SS.    Bbpkim 
V.  JPlynn,  7  Cowen,  626.    McCoy  v.  Cfurtice,  9  Wend.  17. 
Downinffv.  Rugar,  21  Id.  178.     Crocker  v.  Crane,  21  JU. 
211.     WotOsey  v.  Tompkins^  28  Id.  824.     Oakley  y.  Aepi/^ 
v>aa,  8  Crnnst.  547.) 

By  the  Court,  Mitchell  J.  On  the  4th  of  June,  1851,  a 
»esolution  of  the  corporation  of  New-York  was  apf^oved  by  Ae 
»»yor,  which  directed  that  Wafl^treet,  on  the  northerfy  aide, 
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between  Broadway  and  Nassau  street,  be  widened  four  feet,  ex- 
cept that  until  June  1, 1860,  the  building  or  any  part  of  it  on 
the  corner  of  Wall  and  Nassau  streets,  on  the  north  side  of 
Wall-street  should  not  be  required  by  the  corporation  to  be  taken 
down,  but  that  the  same  should  remain  until  that  date  as  it  was 
at  the  date  of  the  resolution.  In  July  of  the  same  year  a  peti- 
tion wad  presented,  under  the  corporate  seal  of  the  city,  to  the 
supreme  court  at  special  term,  for  the  appointment  of  commis- 
sioners of  estimate  and  assessment.  At  that  time  it  was  agreed 
that  the  exception  in  the  resolution  was  Toid,  and  that  opinion, 
was  expressed  by  the  judge  then  presiding.  No^rder  on  that 
subject  was  entered ;  but  probably  to  conform  to  that  opinion 
the  petition  as  now  on  file,  and  the  order  entered  thereon,  omit 
the  exception  entirely.  The  order  was  entered  July  28, 1851, 
though  dated  on  the  6th  of  that  month.  The  commissioners 
made  the  necessary  afBdavits  and  took  the  oath  of  offipe  on  th« 
29th  of  July  and  1st  of  August,  1851.  The  map  showing  the 
property  to  be  taken  was  not  completed  until  September  17,  ^ 
1851,  and  the  map  of  property  benefited  not  until  the  27th  of 
October,  following.  The  commissioners  made  their  report,  and 
deposited  it  for  examination,  on  the  19th  of  December,  1851 ; 
and  they,  disregarding  the  exception  contained  in  the  resolution 
of  the  corporation,  reported  on  the  lot  at  the  cotufft  of  Wall  and 
Nassau  streets,  as  if  it  was  immediately  to  be  taken  and  the 
building  removed,  and  awarded  to  the  owner  of  the  fee,  fer  taking 
the  land  and  taking  down  the  buil^ng  on  the  part  of  the  lot  to 
be  taken,  and  for  loss  of  rent  of  that  part  firom  May  1, 1862, 
$9829,  and  awarded  to  the  lessees,  for  their  injuries  from  May 
1, 1852,  yarious  sums.  Objections  were  presented  to  this  re- 
port, and  among  others  by  the  Bank  of  the  Republie ;  the  com- 
missioners (as  their  report  shows,)  haiing  allowed  the  baidc 
the  value  of  the  land  taken  from  it,  only,  and  not  the  vahte  df 
the  building  upon  it.  The  commissioners  acted  in  this  contrary 
to  their  own  judgment,  but  under  the  advice  of  the  corporation 
counsel. 

The  bank  contracted  to  purchase  this  lot  of  ground,  wiflt  the 
buildmgs  then  on  it,  January  81, 1851,  for  f  110,000,  and  oade 
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the  first  payment  on  the  22d  of  February,  following.  On  the 
Ist  of  May  they  obtained  possession  of  the  lot,  and  began  to 
pull  down  the  old  building.  On  the  14th  of  the  same  month 
they  made  a  contract  in  writing  with  J.  L.  Taylor,  to  do  the  car- 
penter's work  of  their  new  building,  and  to  complete  it  by  the 
1st  of  Novemb'er,  1851.  The  brown  stone-masons  were  to  com- 
plete their  work  by  October  1, 1851.  The  ordinary  mason  made 
his  contract  on  the  16th  of  May,  and  was  to  complete  his  work 
by  the  15th  of  October.  On  the  28th  of  July,  1851,  the  build- 
ing had  been  erected  to  the  upper  part  of  the  first  or  principal 
story  aboTO  the  basement ;  on  the  2l8t  of  August,  up  to  the 
second  story ;  on  the  17th  of  November,  up  to  the  attic  or  fifth 
story.  The  cost  q{  taking  down  this  part  and  making  the  ne- 
cessary alterations  would  be,  probably,  between  eleven  and 
twenty  thousand  dollars.  But  for  this  cost  the  commissioners 
make  no  allowance. 

As  the  map  of  the  property  to  be  taken  was  not  made  until 
the  17th  of  .September,  the  commissioners  could  not  have  begun 
to  estimate  the  damages  to  the  respective  owners  before  that 
time.  The  map  was  essential  to  show  them  how  much  was  to 
be  taken  fix)m  each  owner,  and  how  it  would  affect  the  rest  of 
his  property.  The  commissioners  could  hardly  view  the  lands 
to  be  taken,  until  a  survey  should  show  what  was  to  be  taken ; 
and  by  the  act  under  which  they  proceed,  they  are  required 
'^  €tfter  having  viewed  the  premises,''  and  qfi^  causing  surveys, 
&/i,  to  be  made,  to  proceed  and  make  a  just  and  equitable  esti- 
mate and  assessment,  ($  178,  p.  410.)  By  the  28th  of  July, 
when  the  order  appointing  the  commissioners  was  first  entered* 
the  building  had  been  erected  to  tHe  upper  part  of  the  first  story 
above  the  basement ;  and  by  the  2l8t  of  August,  and  befi)re  the 
commissioners  could  have  commenced  their  estimates,  it  was 
erected  to  the  top  of  the  2d  story ;  and  by  the  17th  of  Septem- 
ber, when  they  might  have  began,  it  was  probably  erected  to  the 
top  of  the  3d  story.  Yet  it  was  insisted  that  for  all  this  value, 
which  was  not  placed  on  the  property  in  opposition  to  any  law, 
the  bank  was  entitled  to  no  compensation. 
A  somewhat  similar  case  occurred  in  the  matter  of  opening 
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Bloomingdale  Square,  where  no  buildings  were  erected ;  and  it 
was  contended  that  the  property  was  condemned  to  the  use  of 
the  public  as  of  the  year  1807  when  the  act  for  laying  out  the 
city  was  passed,  or  as  of  the  year  1811  at  the  latest,  when  the 
map  laying  out  the  plan  of  the  city  was  filed  and  made  public, 
and  that  the  owners  of  the  square  were  to  have  only  the  value 
of  the  lands  as  it  was  at  one  of  those  years,  with  interest,  and 
not  to  have  the  benefit  of  a^y  subsequent  increase  in  its  value. 
The  court,  at  general  term,  (March,  1858,)  said  that  the  present 
value  of  the  land  was  to  be  allowed ;  to  be  estimated  to  all  the 
owners  as  of  the  same  day  for  all,  and  that  day  to  be  about  the 
time  of  the  completion  of  the  report.  And  as  there  had  been  a 
great  apparent  enhancement  of  prices  within  a  few  years  before 
that  date,  the  court  said  that  the  commissioners  were  not  to  take 
as  the  present  value  prices  far  exceeding  what  could  have  been 
obtained  at  any  time  within  ten  years  before  the  last  year,  un- 
less they  considered  those  enhanced  prices  the  fair  and  probably 
permanent  values  of  the  land ;  that  the  owner  was  not  limited  to 
or  entitled  to  the  value  in  1811,  with  compound  interest  on  it,  as 
a  sale ;  but  was  to  have  the  enhanced  value  which  his  property 
had  derived  from  the  permanent  plan  and  settlement  of  the  city ; 
and  that  this  enhanced  value  was  presumed  to  compensate  the 
owner  for  the  loss  occasioned  by  the  prohibition  to  build  since 
the  year  1811.  And  the  case  of  Furman-street,  (17  Wend.  649, 
658,  660,)  was  referred  to,  where  the  commissioners  had  acted 
on  this  principle,  and  their  report  was  adopted. 

The  principle  adopted  in  this  case  was  that  ndther  the  value 
of  property  when  the  law  condemning  it  to  the  public  use  was 
passed  or  took  efiect,  nor  when  the  land  was  specially  ordered  to 
be  taken,  nor  when  the  commissioners  to  estimate  its  value  wero 
appointed,  was  to  be  the  rule  of  estimating  damages ;  but  the 
permanent  value  about  the  time  of  the  completion  of  the  report 
The  act  referred  to,  shows  that  this  last  period,  or  one  near  it,  is 
the  correct  one ;  for  it  directs  the  conunissioners  '^  (ifter  having 
viewed  the  lands,  tenements  and  premises,  and  ^^  after  causing 
all  surveys,  maps,  profiles,  plans  and  other  things  as  they  may 
judge  neoessary,  to  be  made,"  then  to  proceed  and  make  a  just  wi 
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suitable  estimiite  «d  asseasment  of  tlip  loas  and  damage  oT«r«d 
aboye  the  benefit  and  advantage  to  the  respectiTe  ownen,  &c 
interested  in  the  landa,  tenements  and  premises  by  or  m  conse- 
qnence  of  the  opening,  &o.  They  are  required  to  vurw  the  prem- 
ises, that  is,  to  see  them  as  they  are  when  they  view  thenj,  «d  to 
have  surveys,  onaps,  profiles  and  phms  made  of  them,  at  the  lame 
time.  That  is  also  for  the  pnrpose  of  exhibiting  them  «  ttey 
then  are,  and  not  as  they  were  at  any  former  time ;  and  then,  »fl«r 
obtaining  these  helps,  which  fnmisli  means  of  detenmnmg  Uw 
value  of  the  hmds  as  of  the  time  when  they  are  to  be  «•  ton**^ 
and  not  as  of  any  prior  time,  the  commissioners  are  (with  tiioee 
lights  and  those  only,  so  fiw  as  the  statute  e^ressly  requires) 
to  proceed  and  make  a  just  and  equitable  estimate  of  the  1m> 
and  damage  to  the  respective  owner*  There  is  no  provision  far 
the  commissioners  discovering  the  value  as  of  any  imor  d»^ 
whetiier  that  be  tiie  date  when  the  resohition  to  take  the  lands 
was  passed,  or  when  the  commisrioners  were  appointed.  And  if 
the  value  at  eitiier  of  those  periods  were  taken,  the  estimate  rf 
the  commissioners  would  not  be  a  just  and  equitable  aaseasmeBt 
of  the  loss  and  damage. 

In  this  case  the  bank  did  tear  down  a  oostiy  building  which 
was  <Hi  their  lot;  and  this  was  not  dime  until  after  Ae  first  of 
May.  If  they  had  deUyed  this  work  of  destruction  ^^^ 
day  after  the  resolution  to  widen  the  street  had  been  passed,  or 
the  day  after  the  oommissionerB  were  «4>pointed,  and  the  am- 
missioners  began  their  estimates  a  montii  after  the  desfcrnotam 
was  completed,  does  any  one  suppose  that  the  wamkamas 
ought  to  have  allowed  the  bank  for  the  value  of  that  part  of  fte 
ddbuDding  which  had  covered  these  premises?  Orifastanj 
«r  fire^  had  destroyed  the  old  bnildinft  at  the  time  ^"PJ***' 
would  the  oommissioners  then  have  been  bound  to  allow  for  » 
value?    If  tiiey  were  not  to  adopt  a  value  prior  to  the  time  rf 

the  estimate  when  it  would  &v«  the  owner,  they  abaalA  w 
9Sapb  it  when  it  wtmld  injure  him.  ^^ 

The  cases  of  Jackam  v.  The  Ma^ar  <^Br»oMjfn,  •nd.of  SHr 
hmanmdHiekay.  ITte  iSbms,  decided  in  the  eoort  fcr  the  <»• 
^•rtMn  of  errors  in  IXeeember,  1848,  and  aifinniBg  the  ded»« 
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in  the  Matter  of  Furfnanrstreet,  (17  Wend.  649,)  have  been 
referred  to,  to  show  that  the  bank  had  no  right  to  build,  after 
the  order  appointing  commissioners,  or  after  the  resolution  of  the 
common  council  to  widen  the  street.  It  is  not  argued  that,  a 
precisely  simifar  point  was  decided,  but  that  the  principle  in- 
yolving  that  point  was  decided.  Both  of  those  cases  arose  under 
an  express  statute  relating  to  Brooklyn ;  and  the  points  decided 
in  the  supreme  court  were,  first,  that  the  act  passed  in  1816, 
relating  to  the  then  village  of  Brooklyn,  and  which  required  the 
trustees  of  the  village  to  cause  to  be  made  a  plan  of  the  village, 
exhibiting  the  streets,  roads  and  alleys  to  be  permanently  laid 
out  J  and  to  cause  the  map  to  be  kept  by  the  clerk  of  the  village, 
subject  to  the  inspection  of  any  inhabitant,  '^  in  order  that  no 
resident  might  plead  ignorance  of  the  permanent  plan  to  be 
adopted  for  opening,  laying  out,  leveling  and  regulating  the 
streets  of  the  said  village,"  {Laws  of  1816,  p.  96,  5  17,) 
clearly  intended  to  prohibit,  from  the  time  the  map  should  be 
made  and  filed,  any  owner irom  building  on  the  site  of  any  street 
laid  out  on  the  map,  except  at  the  risk  of  not  being  paid  for  such 
building;  2dly,  that  such  prohibition  was  constitutional,  and 
that  it  did  indirectly  provide  full  and  adequate  compensation  to 
the  owner,  for  the  limited  prohibition  to  build  in  the  increased 
value  given  to  the  adjoining  lands  by  the  conversion^of  country 
farms  into  parts  of  well  and  permanently  regulated  village  lots, 
soon  to  become  valuable  city  lots.  Without  such  permanent 
regulations  none  of  the  property  would  so  rapidly  increase  in 
value ;  and  by  them  the  land  forming  the  site  of  the  street 
would  become,  and  in  that  case  had  become,  far  more  valuable 
than  the  value  of  the  land  when  the  law  was  passed,  with  com- 
pound interest  added  to  it.  For  these  reasons  the  supreme 
Mart  held  the  law  constitutional  and  valid,  and  the  court  for  the 
wreotion  of  errors  affirmed  that  decision. 

In  like  manner  the  act  relating  to  the  city  of  New-York, 
(2  R.  L.  of  1818,  p.  414,)  provided  that  no  compensation  should 
be  made  for  any  buildings  which,  at  any  time  subsequently  to  the 
filing  of  the  maps  of  the  upper  part  of  the  city,  should  be  erected 
on  any  street  or  public  square  designated  on  that  map.    In  each 
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0f  these  cases  there  was  an  express  statute  which  was  held 
clearly  to  prohibit  any  building  after  the  permanent  plans  of  the 
Tillage  or  tnty  had  been  adopted  and  published  and  the  maps 
iled  and  placed  before  the  public,  so  that  they  could  not  plead 
Ignorance  of  them.  ^  • 

Li  the  lower  part  of  the  city  there  is  no  statute  establishing 
p<»inanently  the  lines  or  comers  of  streets.  The  same  act 
which  authorized  the  laying  out  of  the  upper  part  of  this  city, 
and  the  opening  of  streets  there,  and  prohibited  compensation  to 
those  who  should  build  on  the  scite  of  the  streets  then  laid  out, 
also  authorized  the  corporation  to  extend,  enlarge,  or  oAerwise 
improve  any  street  in  the  lower  part  of  the  city,  but  imposed 
no  restriction  on  the  right  of  the  owners  in  the  lower  part  of 
the  city  to  receive  compensation  for  their  buildings,  no  matter 
when  they  should  be  erected.  This,  by  implication,  leaves  to  the 
owners  in  the  last  case  the  general  rights  to  improve  their  lands 
when  and  as  they  will,  until  those  lands  shall  be  finally  occu- 
pied by  the  public. 

The  public  do  not  bind  themselves  to  adopt  an  improvement, 
either  by  passing  a  resolution  to  have  it  done,  or  by  having 
eommissicmers  appointed  to  carry  it  out ;  nor  by  «iy  other  act 
short  of  a  confirmation  of  the  commissioners'  report  by  the 
supreme  court.  At  any  time  before  that  confirmation  the  corpo- 
ration may  discontinue  the  proceeding.  {Matter  of  Canalrsire^j 
11  WendASA.  20 /d  618.  18JoAn-546.)  How  unjust  it  wouM 
be  to  require  every  owner  to  refrain  from  building  on  his  own 
land,  or  to  conform  his  new  building  to  a  plan  merely  proposed 
by  tbe  corporation,  when  the  proceedings  might  be  delayed  (as 
the  Canal-street  extension  has  been)  for  several  years,  and  whoi 
the  oalporation  might  on  its  own  will  then  abandon  the  improve- 
ment, after  the  new  building  had  been  made  to  conform  to  tlie 
proposed  plan.  In  this  case  the  corporation  could  have  diaoon- 
tinned  the  proceeding  at  any  time  before  its  final  oonfirmaticm, 
and  in  the  same  pwiod,  even  against  the  will  of  the  corp<H:aiioii, 
the  proceeding  could  be  as  effectually  stayed  by  a  majority  of 
those  interested  expressing  their  dissent  to  the  report.  Thus 
»•  eharaoter  of  fixedness  Md  permanency  which  was  given  bj 
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the  statute  on  the  filing  of  the  map,  to  the  streets  in  ihe  upper 
part  of  the  city,  and  in  the  Brooklyn  eases,  does  not  exist  as  to 
streets  in  the  lower  part  of  the  city,  until  the  report  isc(»ifirm- 
ed.-  The  restriction  as  to  the  use  of  the  scite  of  the  streets  in 
the  upper  part  has  the  authority  of  a  statute,  (the  supreme  law 
of  the  state,)  and  is  founded  on  an  indirect  compensation.  The 
attempted  restriction  in  the .  lower  part  of  the  city  has  no  such 
high  authority  as  a  statute  to  support  it,  but  an  implication  ia 
the  statute  against  it ;  has  not  even  a  resolution  of  the  corporation 
to  prohibit  the  use  of  the  site,  and  is  founded  on  no  compenas- 
tion,  direct  or  indirect. 

It  is  not  surprising  that  a  natural  sense  of  justice  led  two  of 
the  commissioners  to  rerolt  at  the  idea  of  subjecting  an  owneit 
to  such  injustice,  and  that  they  yielded  only  on  account  of  the 
advise  of  counsel. 

In  the  case  of  the  Corporation  of  Nevh  York  r.  Mapu^ 
(6  Mm.  Ck.  Rep.  46,)  Ohancellor  Kent  refused  to  grant  an  in- 
junction to  prevent  Mapes  from  building  on  lands  proposed  to 
be  taken  by  a  resolution  of  the  corporation,  on  the  ground  that 
no  rights  vested  until  the  report  of  the  commissioners  should 
be  confirmed ;  and  he  said,  "  the  plaintifis  may  perhaps  have  to 
pay  for  the  value  of  the  buildings  now  erecting  by  the  defendahtSw 
This  is  all  the  inconvenience  or  loss  that  the  plainti£b  can  sus- 
tain, and  would  it  not  be  damnum  absque  injuria  7  It  is  a 
loss  which  the  court  cannot  prevent  without  a  dangerous  and 
unprecedented  interference  with  the  enjoyment  of  private  rights 
As  the  case  stands,  the  plaintiffs  have  shown  no  right  or  titles 
or  raised  any  equity ^  which  can  be  a  ground  for  an  injunction,  or 
by  which  I  am  authorized  to  control  the  defendants  in  ths  usual 
and  ordinary  enjoyment  and  improvement  of  property  to  which 
it  is  assumed  they  have  an  absolute  title."    {Id.  pp.  50,  51.) 

It  was  said  that  this  was  a  proceeding  in  rem^  and  that  the 
appointment  of  commissioners  operated  like  a  notice  of  Ks  pen- 
dens. The  analogy  would  not  &yot  the  appellants.  If,  in  a  suit 
to  foreclose  a  mortgage,  a  notice  of  lis  pendens  be  filed^  it  does 
not  prevent  the  mortgagolr  from  going  on  to  improve  his  property 
by  erecting  buildings  on  it^  under  any  penalty,  (like  that  asisflied 
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in  this  ease,)  that  if  the  lands  be  taken  from  him  bj  a  sale  he 
shall  be  allowed  nothing  for  the  new  boildings.  Nor  does  the 
oommenoement  of  a  foreclosure  suit,  e  conversoj  compel  the 
mortgagee,  when  the  lands  are  sold,  if  he  buys  them,  to  pajfiNr 
improvements  which  were  on  the  lands  when  the  action  was 
commenced,  bat  which  have  since  been  burnt  down  or  otherwise 
destroyed.  The  lis  pendens  does  not  prevent  parties  exercising 
rights  which  they  had,  before  suit  brought^  The  court  may  in 
peculiar  circumstances  so  far  anticipate  their  judgment  as  to  in- 
terrupt those  rights ;  but  this  is  by  special  order  only. 

It  seems  to  be  understood  that  the  corporation  have  no  desire 
to  continue  the  proceedings,  unless  the  bank  shall  be  compelled 
to  go  without  compensation  for  the  building.  That  makes  it 
unnecessary  to  inquire  whether  the  commissioners'  proceedings 
are  void,  as  contrary  to  the  resolution  of  the  common  coundL 
If  the  corporation  had  such  desire,  it  might  be  necessary  to  go 
into  this  last  inquiry  also ;  as  then  the  proceedings  should  go 
back  to  the  commissioners  to  be  corrected. 

Order  of  the  special  term  affirmed,  with  costs. 

[New-Tork  General  Term,  May  1, 1854.  MUckdl,  RooseveU  and  CUrH^ 
JoBtices.] 


OooDRiCH  and  others  vs.  Dunbar* 

The  defendant  was  consignee  and  agent  of  a  ship  owned  by  the  plamtift,  st 
San  Francisco.  His  dnties  were  to  take  a  general  chaige  of  the  ship,  pay 
all  expenses  relating  to  her,  sell  her  and  pay  the  expenses  of  the  sale, 
and  then  to  account  to  the  plaintiffs,  as  their  debtor,  for  the  balance  he  might 
owe  them  after  deducting  all  payments  previonsly  made  by  him,  and  the 
balance  due  him  fVom  the  plaintiffs  on  a  former  aicconnt  Bdd,  that  the  de- 
fendant was  not  liable  to  arrest,  tmder  the  179th  section  of  the  eode,  as  a 
ftctori  agent  or  broker,  or  as  having  reoeired  the  plaintiffii'  money  In  a  fidu- 
ciary capacity. 

By  the  obtaining  of  a  judgment,  the  original  cause  of  action  is  merged.  Hence, 
in  an  action  upon  a  judgment,  the  defendant  is  not  liable  to  arrest  upon  the 
ground  that  the  judgment  was  obtained  for  'moneys  retired  by  him  In  a 
Miiclsry  cspaoHj. 
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This  was  an  appeal  by  the  defendant  from  an  order  made  at  a 
special  term,  denying  a  motion  made  by  him  to  vacate  an  order 
ofarrest 

H.  H.  Stuartj  for  the  appellant. 

Weeks  4*  De  Forest^  for  the  plaintiffs. 

By  the  Court,  MitcIiell,  P.  J.  The  defendant  vas  arrested 
on  an  affidavit  showing  that  judgment  was  recovered  against  him 
in  California,  in  July,  1853,  for  $1008.25  damages  and  $252.90 
costs.  That  the  cause  of  the  recovery  was  moneys  received  by 
the  defendant  as  agent  of  the  plaintiffs;  that  he  was  consignee 
and  agent  of  a  ship  owned  by  the  plaintiffs  at  San  Francisco, 
which  was  sold  there,  and  the  defendant  as  such  agent  received 
the  proceeds  and  earnings  of  the  ship.  A  copy  of  the  judgment 
was  annexed,  and  it  showed  the  items  on  which  the  judgment 
was  founded,  amounting  together  to  $8960.75,  and  that  the  de- 
fendant claimed  credit  for  moneys  expended  by  him  as  such 
agent,  amounting  to  $8811.28 ;  and  that  there  was  allowed  to 
him  $8004.80  of  this  last  sum,  and  that  judgment  was  given 
against  him  for  $956.45,  and  interest  and  costs.  The  first  item 
in  the  defendant's  account  was  allowed  to  him,  and  showed  a  bal^ 
ance  of  accounts  in  his  &vor,  by  account  rendered  in  December, 
1849,  of  $211.33.  Payments  had  been  made  by  him  and  were 
allowed  to  him  for  entering  the  ship,  for  court  fees,  lawyers'  fees, 
cash  paid  the  health  officer,  seamen's  wages,  money  lent  to  a 
certain  person,  money  paid  the  captain's  charges  for  defending  a 
suit  against  the  captain,  and  giving  bonds,  d&c.  From  the  na^ 
ture  of  these  credits  the  duties  of  the  defendant  and  his  relatton 
to  the  plaintiffs  can  be  understood.  He  was  not  a  mere  agent 
to  sell  and  remit  proceeds.  He  was  to  take  a  general  charge  of 
the  ship,  pay  all  ezp^ises  of  every  kind  connected  with  her,  sell 
her  and  pay  expenses  of  the  sale,  and  then  to  account  to  the 
plaintiffs,  not  for  the  whole  proceeds  of  sale  less  his  commissions 
on  the  sale,  but  for  the  balance  he  might  owe  them  after  deduct- 
ing aQ  payments  of  any  kind  before  then  lawfully  made  by  him, 
and  the  balance  of  account  that  the  plaintifiis  had  previoiuily 
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owed  him.  The  contract  made  with  the  def(^dant  was  not  tiiat 
he  should  hold  the  moneys  to  be  received  by  him  as  a  separate 
fund  belonging  to  the  plaintijflfs ;  but  it  was  intended  that  he 
should  receive  the  money,  pay  all  expenses  and  all  sums  to 
which  he  was  entitled,  and  then  to  account  for  the  balance  to  the 
plaintiffs  as  their  debtor,  on  demand.  The  code  allows  the  arrest 
of  any  person  for  money  received  by  any  &ctor,  agent,  broker  or 
other  person  in  a  fiduciary  capacity.  {CodCy  h  179.)  The  term 
'^  in  a  fiduciary  capacity^  t^[ids  to  show  what  is  meant  by  fiietor, 
agent,  broker :  viz.  one  in  whom  a  trust  is  reposed,  such  as 
is  usually  reposed  in  those  persons  in  their  ordinary  or  r^nhr 
business ;  that  is,  a  trust  that  they  will  sell  and  immediately 
account  for  the  balance  after  deducting  their  commissions :  not 
that  they  shall  take  a  general  charge  of  their  principal's  business, 
pay  various  debts  of  theirs  and  assume  liabilities  for  them,  and 
then  sell  their  property.  In  this  last  case  the  agency  to  sell  or 
collect,  which  is  the  only  one  that  the  code  refers  to,  was  but  a 
small  part  of  the  contract,  and  the  agency  to  superintend  and 
pay  out  for  the  plaintifiis  was  the  principal  part  of  the  defend- 
ant's duty  in  all  respects  except  in  amount.  Did  not  the  plain- 
tifi  then  mean  to  trust  to  the  defendant  as  a  debtor  rather  than 
as  an  agent,  and  to  depend  on  his  responsibility  ?  K  credit  was 
thus  given  to  him,  he  would  not  be  within  the  meaning  of  the 
179th  section  of  the  code. 

The  defendant  also  insists  that  after  judgm^it  he  is  not  liable 
to  arrest  The  subdivision  of  §  179,  under  which  he  is  arrested, 
00  fiir  as  relates  to  his  case,  is  that  "tn  an  action  for  money^re- 
oeived  by  any  factor,  agent,  broker  or  other  person  in  a  fiduciary 
capacity,"  the  defendant  may  be  arrested.  The  plaintiffs  insist 
that  this  is  an  action  for  money  received  by  an  ag^it,  althou^ 
it  is  foond^  on  the  judgment,  as  the  judgment  was  for  money 
thus  received ;  and  that  they  may  go  behind  the  judgmoit  and 
show  its  oonsideration,  as  it  is  allpwed  to  the  pluntiff,  when  a 
defendant  pleads  an  insolvent  discharge  to  a  suit  on  a  judgment 
IB  the  state  where  the  discharge  was  granted,  to  show  that  the 
original  debt  was  contracted  in  another  state,  and  that  the  plaintiff 
redded  there.    The  proper  answer  was  given  to  tiiis  iUustratioi^ 
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that  it  is  matter  only  of  state  regulation  Mrhether  a  judgmen 
shall  merge  the  remedy  on  a  debt  or  not,  and  that  the  constitu- 
tion of  the  United  States,  which  is  paramount  to  any  state  reg- 
ulation, forbidding  any  state  to  pass  any  law  that  mayi  impair 
the  obligation  of  contracts,  equally  denies  any  effect  to  the  state 
regulation  which  would  indirectly  impair  the  obligation  of  the 
original  contract  by  saying  that  it  is  merged  in  the  judgment : 
the  state  cannot  aroid  the  contract  in  any  way,  and  therefore 
cannot  by  saying  it  is  merged  in  the  judgment.  But  whenever 
the  state  role  is  not  interfered  with  by  that  paramount  law,  it  is 
paramount ;  and  the  law  of  the  state  is  that  a  judgment  merges 
the  original  cause  of  action.  In  this  case  no  action  can  be  sus- 
tained for  money  received  by  the  defendant  as  agent ;  it  can 
only  be  sustained  on  the  judgment.  If  the  plaintiffs  had  accepted 
a  bond  alone,  or  a  bond  and  mortgage,  for  their  debt^  they  could 
not  have  sued  for  the  (»'iginal  cause  of  action,  nor  held  the  de- 
fendant to  bail.  The  judgment  obtained  by  them  was  as  much 
a  voluntary  act  of  theirs  as  the  acceptance  of  a  bond  would  be. 
They  chose  to  sue  the  defendant ;  he  did  not  compel  them  against 
their  will  to  bring  him  into  court  in  California,  or  to  take  judg- 
ment against  him.  They  have  all  the  advantages  of  the  judg- 
ment, and  should  take  it  with  such  inconveniences  as  necessarily 
attach  to  it  The  defendant  might  perhaps  (if  the  whole  case 
were  opened  to  him)  show  that  the  items  of  payment  before  dis- 
allowed to  him  should  be  allowed  to  him,  and  if  he  should  suc- 
ceed in  this  he  would  nearly  discharge  the  plaintiffs'  claim* 
But  he  is  precluded  from  doing  this,  on  account  of  the  high 
ehajacter  of  the  evidence  of  his  indebtedness  contained  in  the 
record  of  the  judgment,  and  its  merger  of  the  original  contract ; 
and  he  should  therefore  be  protected  from  having  that  judgment 
regarded  as  unimportant,  when  the  question  is  whether  he  should 
be  imprisoned  or  not. 

It  was  said  for  the  plaintiffs  that  an  action  may  be  brought 
as  for  goods  sold  only,  and  in  the  complaint  no  mention  need  be 
made  of  any  fraud  in  contracting  the  debt,  and  yet  the  defendant 
may  be  held  to  bail  for  such  fraud.  This  is  so,  and  arises  from 
the  difference  in  the  language  of  subdivision  2  fit>m.that  in  sub- 
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division  4  of  section  179.  Sobdivision  4  is  that  the  defendant 
may  be  arrested,  who  ^^  has  been  goilty  of  a  frand  in  contracting 
the  dd)t  or  incurring  the  obligation  for  which  the  action  is 
brought  f  showing  that  the  action  is  to  be  for  the  debt^  or  obli- 
gation only,  but  the  arrest  for  the  firaud  in  contracting  that  debt 
or  obligation. 

In  subdivision  2  the  language  clearly  restricts  the  right  to 
arrest  to  certain  kinds  of  cations.  It  is  "  in  on  action  for  a  fine 
or  penalty,  or  on  a  promise  to  marry,  or  for  money  received,  or 
property  embezzled  or  fraudulently  misapplied  by  a  public  offi- 
cer, &c.  or  by  any  factor,  agent,  broker,"  &c.  The  adian  most 
be  for  the  fine,  penalty,  promise  to  marry,  money  received,  &4i^ 
or  it  does  not  come  within  this  subdivision.  Nor^is  this  the  only 
subdivision  in  which  the  right  to  arrest  depends  on  the  nature 
of  the  action :  subdivisions  1  and  3  are  like  it  in  that  respect. 
Subdivision  1  applies  to  actions  for  the  recovery  of  damages 
on  a  cause  of  action  not  arising  on  contract,  &c.,  or  when 
the  cu^ion  is  for  injury  to  the  person,  &c ;  and  subdivisbn 
3  applies  to  actions  to  recover  the  possession  of  personal  prop- 
erty. If  judgment  were  obtained  in  an  action  for  a  fine  or  pen- 
alty, or  on  a  promise  to  marry,  or  for  a  tort,  or  in  an  actum  £br 
the  recovery  of  personal  property,  and  a  suit  were  brought  on 
such  judgment,  this  last  suit  could  not  be  called  an  action  for  a 
fine,  penalty,  or  promise  to  marry,  or  for  a  tort,  &e. ;  and  so  the 
defendant  could  not  be  arrested.  Neither  can  the  defendant  be 
lawfully  arrested  in  this  case. 

The  order  denying  the  motion  to  vacate  the  order  of  arrest 
should  be  reversed  without  costs ;  the  defendant  stipulating  to 
bring  no  action  for  the  arrest. 

[New-Tork  General  Term,  May  1, 1851  MtckeU,  Roomdt  and  Oerke^ 
Joftioes.] 
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In  an  action  for  slander  the  defendant  may  deny  the  uttering  of  the  words, 
and  as  an  additional  defense  set  up  by  way  of  justification  that  the  words,        JSL 
if  spoken,  were  true.    Clerke,  J.  dissented.  ^^^  ?J^ 

Appeal  from  a  decision  made  at  a  special  term,  allowing  two 
defenses  to  be  separately  stated,  in  an  action  for  slander. 

Roosevelt,  J.  The  plaintiff  sues  for  slander,  and  alleges 
that  the  defendant  falsely  accused  him  of  cheating.  The  de- 
fendant answers,  first,  "  I  have  no  recollection  or  belief  of  hav- 
ing so  accused  you ;  but,  secondly,  if  I  did,  the  charge  was  true." 
And  the  question  is,  does  the  code  admit  of  such  a  mode  of 
pleading  ?  That  it  is  a  natural  mode  of  meeting  the  complaint 
all  must  admit ;  that  it  was  a  lawful  one  before  the  code,  in  the 
form  of  a  notice  annexed  to  the  general  issue,  will  also  be  con- 
ceded. Is  the  code,  then,  a  narrowing  or  a  liberalizing  system  ? 
Its  well  known  origin  and  history  answers  this  question.  It 
contains,  besides,  an  express  provision  on  this  very  point.  The 
defendant  may,  it  says,  set  up  "  as  many  defenses  and  counter 
claims  as  he  may  have."  Each,  of  course,  should  be  separately 
stated,  and  be  consistent  with  itself;  but  no  rule  of  law  requires 
that  it  should  be  consistent,  not  only  with  itself,  but  with  every 
other  defense,  which  a  proper  forecast  may  interpose.  It  may 
be  that,  although  a  person  hopestly  believes  he  never  used  the 
expressions  attributed  to  him,  and  although  perhaps,  in  point  of 
fact,  he  never  did  use  them ;  yet,  the  bystanders,  from  misappre- 
hension or  other  cause,  may  have  understood  him  differently. 
And  should  these  bystanders,  called  as  witnesses  on  the  trial, 
honestly,  or  otherwise,  swear  to  a  mistaken  version  of  the  trans- 
action, must  the  injured  party  not  only  submit,  as  he  must,  to 
that  injustice,  but  be  deprived  also,  as  a  frirther  consequence,  of 
another  and  confessedly  good  defense,  namely,  a  complete  justi- 
fication of  the  charge,  if  in  truth  it  were  ever  made  1  So  to  in- 
terpret the  •ode,  and  the  pleadings  under  it,  would  hardly  be 
said  to  be  calculated  to  promote  <<  substantial  justice  between 
Vol.  XVn.  82 
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the  parties."  And  if  there  be  any  one  duty,  more  than  another, 
enjoined  on  the  judges  under  the  new  system,  it  is  that  which  is 
implied  in  the  words  just  quoted.  Substantial  justiee,  as  dis- 
.  tinguished  from  artifksial  niceties  and  technical  refinements,  is 
made  the  star  and  compass,  which  for  the  future  are  alone  to 
guide  the  course  of  judicial  exploration.  For  one,  I  do  not  re- 
gret the  change,  if  change  it  be.  The  old  light  houses,  although 
at  times  useful,  it  must  be  admitted,  were  the  causes  of  frequent 
shipwrecks ;  as  many  a  disappointed  practitioner  and  ruined 
dient  could  no  doubt  feelingly  testify. 

My  conclusion  is  that  the  decision  at  special  term,  allowing 
the  two  defenses  to  be  separately  stated,  was  right,  and  ought 
to  be  afibmed,  with  costs. 

MiTCHEirL,  P.  J.,  eoncurred* 

Clerks,  J.  The  complaint  alleges  that  the  defendant  had 
charged  the  plaintiiT  with  cheating  in  his  business.  The  de- 
fendant traverses  the  complaint,  and,  as  an  additional  defimse, 
sets  up,  by  way  of  justification,  that  the  plaintiff  did  cheat  in 
his  business.  Can  this  be  allowed  ?  Can  the  defendant  be  per- 
mitted to  deny  the  allegations  in  the  complaint,  and  at  the  same 
time  claim  the  right  to  prove  the  truth  of  the  words,  which  he 
positively  swears  he  never  uttered? 

Under  the  original  system  of  pleading,  before  its  symmetry 
was  disfigured  by  ill  considered  legislation,  and  judicial  expedients, 
equally  unwise,  one  of  its  most  prominent  and  inflexible  rules 
was,  that  matter  in  confession  and  avoidance  could  not  be  com- 
bined with  a  traverse.  Amcmg  the  many  evils  introduced  by 
th0  "  general  issue,"  and  one  of  its  most  mischievous  anomalies, 
was  the  allowance  of  inconsistent  pleas.  The  statute  of  4  Anne, 
chap.  16,  adopted  by  us,  allowing  several  matters  to  be  pleaded, 
(in  itself  a  useful  provision,)  prepared  the  way  for  this  innova- 
tion. This  statute  required  that  the  leave  of  the  court  sboold 
be  first  obtained ;  and  in  the  beginning  courts  refused  to  permit 
several  defenses,  where  they  appeared  to  be  inconsist^it,  sudi 
as  pleading  to  the  same  trespass  fwi  guUtjff  and  accord  and 
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satisfaction^  or  rum  est  fa/ctum  and  payment  to  the  same  de- 
mand. {ComyrCs  Digest^  Pleader,  E.  %)  Bnt^  when. in  the 
course  of  time,  the  rules  of  pleading  were  nearly  abrogated,  by 
allowing  a  defendant  to  prove  almost  any  thing  under  the  gene- 
ral issne,  or  to  plead  any  matter  in  addition  to  it,  of  coarse  in- 
consistent pleas  were  tolerated ;  every  special  plea  in  bar  being 
inconsistent  with  the  "general  issue."  This  was  a  deviation 
from  a  most  salutary  principle.  It  was  utterly  at  variance  with 
the  original  purpose  of  those  preliminary  statements,  which  we 
call  pleading,  to  allow  a  party  to  deny  the  allegations  of  his  ad- 
versary, and,  at  the  same  time,  to  set  up  matter  contradictory 
of  his  deniiiL  This  would  defeat  one  of  its  most  convenient  ob- 
jects, which  is  to  compel  the  parties  by  the  operation  of  their 
mutual  allegations  to  elicit,  as  nearly  as  possible,  the  precise 
issue  to  be  tried ;  thus  saving  to  the  parties  and  the  court,  at 
the  trial,  the  labor  and  delay  of  an  unnecessary  accumulation  of 
evidence.  Now,  for  this,  if  for  no  other  or  higher  end,  they 
should  allege  the  truth,  and  nothing  but  the  truth ;  if,  howevel^ 
you  allow  a  defendant  to  deny  the  charge  in  the  complaint,  and 
in  the  same  breath  to  justify  it,  you  encourage  him  to  assert 
what  is  false,  by  doubly  fortifying  his  chances  of  success.  ThuSy 
as  under  the  practice  established  under  the  general  issue,  (which^ 
if  not  already,  I  hope  soon  will  be,  defunct,  he  would  have  the 
chance  of  suoeeeding  not  only  on  the  strength  of  his  own  case, 
but  by  the  failure  of  the  plaintiff's  proof.  It  is  of  the  essence 
of  an  answer  in  justification  or  excuse  to  confess  the  allegation, 
Which  it  proposes  to  answer  or  avoid ;  and  if  the  defendant  does 
not  confess  the  allegation,  but  traverd^  it^  the  truth  or  &Ise^ 
hood  of  that  allegation  is  the  only  issue  for  the  court  to  trj« 
In  endeavormg  to  get  rid  of  the  useless  formula,  the  com- 
plenty,  and  subtleties  of  the  science  of  pleading,  the  legislature 
did  not  intend  to  abolish  its  essential  principles.  It  has  abol- 
ished the  fi»rms  of  action,  and  all  useless  and  merely  scholastic 
distinctions,  as  well  as  every  technicality  calculated  to  render 
«iiy  system  of  preliminary  altercations  nugatory.  In  numerous 
instanoesy  since  the  adoption  of  the  code,  these  principles  hate 
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been  recognized  and  applied,  and  in  cases  precisely  sinrikr  to 
this  they  have  been  frequently  asserted  and  recogniaed.  {Anir 
hal  V.  Hunter,  6  How.  P.  IL  255.    Lewis  v.  KendaUy  Id,  59.) 

In  Anidd  v.  Dimm,  (4  Sandf.  S.  C.  i?.  680,)  Oakley,  J. 
declares  the  rule  on  this  subject  to  be,  «  Where  fects  are  Jlcged 
in  an  answer,  which,  from  their  nature,  must  be  within  the  per- 
sonal knowledge  of  the  defendant,  and  which,  if  true,  are  acorn- 
plete  answer  to  the  claim,  he  shall  not  set  up  in  addition  another 
state  of  fects  not  consistent  with  the  previous  defense." 

If  the  defendant  in  this  action  has  uttered  the  words  charged 
in  the  complaint,  and  denies  the  charge,  he  is  asserting  whaihe 
knows  to  be  false;  he  knows  whether  he  uttered  them  or  not, 
and  we  must  not  sanction  falsehood  by  allowing  him  to  jostify. 
If  he  has  not  uttered  those  words,  we  have  nothing  to  do  with 
the  character  or  conduct  of  the  plaintiff;  thai  can  only  be  m- 
quired  into  in  reference  to  the  justification  cf  the  defendant 
for  uttering  them.  We  have  neither  the  disposition  nor  the 
time  to  investigate  character  or  conduct,  as  independent  Bubjects 
of  inquiry ;  and  the  only  issues  which  can  arise  on  the  trial  of 
this  action,  are,  1st,  did  the  defendant  utter  the  words  charged 
in  the  complaint?  2nd,  if  he  did,  are  they  true?  the  truth 
being  a  justification.  The  objection  is  offered,  that  if  the  de- 
fendant  is  not  permitted  to  justify,  the  plaintiff  may,  by  possi- 
bility, prove  by  felse  witnesses  that  the  defendant  uttered  the 
slander  charged  in  the  complaiut,  and  he  would  then  be  without 
redress,  unless  he  could  fall  back  upon  the  justification,  and 
prove  the  truth  of  the  charge.  But  is  not  the  phintiff,  in  thifl 
respect,  as  much  in  the  defendant's  power  as  the  defendant  is  in 
the  pkintiff 's  ?  For  aught  we  know,  the  defendant  is  as  capa- 
ble of  proving  the  truth  of  the  charge  by  perjury,  as  is  the 
plaintiff  of  proving  the  utterance  of  the  slander,  by  the  same 
means.  We  are  not  to  act  in  reference  to  such  a  contingency, 
arising  from  either  side.  The  only  protection  the  law  afcrds 
against  felse  evidence  consists  in  the  pains  and  penalties  of  pe^ 
jury,  after  it  is  committed.  If  such  an  apprehensiim  were  te 
find  any  place  in  our  deliberations,  it  would  require  either  a 
complete  restoration  of  the  old  system  in  all  its  amplitude,  w 
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the  abolition  of  preliminary  statements  altogether^  To  guard, 
for  instance,  against  the  danger  of  an  insufficient  statement  of 
the  cause  of  action,  or  the  hazard  of  the  proofs  varying  materi- 
ally from  the  statement,  or  against  a  doubt  existing  as  to  the 
legal  sufficiency  of  one  or  another  of  two  or  more  different  modes 
of  framing  a  count,  we  ought  to  have  the  old  declaration  with  its 
prolixity,  repetitions  and  numerous  counts,  not  forgetting  the 
general  issue,  with  the  license  of  pleading  or  proving  any  thing 
and  every  thing  under  it ;  or,  I  should  prefer,  if  the  possibility 
of  perjury  under  such  circumstances  is  so  imminent  as  to  coun- 
terbalance the  advantages  of  pleading,  that  the  system  should 
be  abolished  altogether,  and  the  parties  permitted  to  go  to  trial 
without  preliminary  altercations.  The  only  purpose  then^  for 
which  this  matter  alleging  the  truth  of  the  charges  in  the  com- 
plaint could  be  retained,  is  to  show  mitigating  circumstances ; 
but  it  is  only  where  the  defendant  confesses  and  avoids,  that  he 
can  show  mitigating  circumstonces.  (  Chraham  v.  Stone^  6  Hew. 
Pr.  Rep.  15.  Nevmian  v.  Otto,  4  Sand.  S.  C.  R.  668.  Fry 
V.  Bennett,  5  Id.  54.) 

I  entirely  concur  with  Judge  Johnson,  in  Chraham  v.  Stoney 
in  all  the  positions  he  supports  in  that  case ;  and  although 
other  judges  have  not  acquiesced  in  his  conclusions,,  that  miti- 
gating circumstan<ies  must  necessarily  be  pleaded  in  connection 
with  a  justification,  to  me  it  is  clear  that  they  cannot,  at  all 
events,  be  pleaded,  where  the  defendant  denies  the  charges  in 
the  complaint.  The  decision  of  the  special  term,  then,  ought  to 
be  reversed. 

I  have  dwelt  somewhat  longer  on  the  subject  of  this  appeal 
than  its  importance  at  first  sight  would  seem  to  require ;  but,  I 
think,  we  should  avail  ourselves  of  every  opportunity  of  con- 
structing a  rational  system  of  pleading,  by  which  the  great  end 
of  all  preliminary  statements  may  be  accomplished ;  and  this 
can  only  be  done  by  retaining  all  that  is  conducive  to  this  end, 
in  the  original  system,  and  lopping  off  all  that  is  at  variance 
with  it.  While  we  studiously  avoid  the  subtleties,  the  fictions, 
the  scholastic  distinctions,  and  useless  formula  of  that  system, 
togsbhsr  with  the  later  innovations,  by  which  its  primary  object 


054  OASES  IN  THE  SUFBElfE  OOUBT. 

Thomas  v.  Brackney. 

was  entirely  frustrated,  we  can  preserve  those  {vmdples  origi- 
nally belonging  to  it ;  by  wbich  iBsaes  maybe  developed  by  the 
effect  of  the  parties'  mutnal  allegations,  and  materiality,  single- 
ness and  certainty  in  those  issnes  secured,  and  obscurity,  pro- 
lixity and  delay  avoided.  The  code  enables  ns  to  do  this 
effectually ;  and  as  every  sucoeeaive  occasion  presents  itself  we 
shall  haye  abundant  opportunity,  by  combining  practical  expe- 
rience with  our  theoretical  knowledge  of  those  principles,  to 
oonstruot  a  system,  surpassing  any  yet  established,  in  fiunlitating 
the  administration  of  justice. 

Order  of  the  special  term  affirmed. 

[Naw-Tou  GsNUAL  Tsrm,  May  1, 186i.    MfeftcO,  BMmveU  and  OmW, 

Justices.] 


Thomas  vs.  Brackney. 

A  person  owning  an  npper  miU  or  ftctory,  on  a  stream  of  water,  has  a  right  to 
use  the  water,  and  may  apply  it  tbthe  propelUng  of  his  mlUor  flMstoiy,  sub- 
ject to  such  reasonable  Umitations  as  the  rights  of  miU  ownen  lower  dofwm 
the  stream  require  him  to  observe. 

If  by  an  unreasonable  use  of  the  water  the  mills  below  are  essentiaUy  im- 
paired in  their  usefhlness,  the  law  will  interpose,  and  limit  the  common 
right,  so  that  the  owners  of  the  lower  mills  shall  ei^oy  a  ikir  partidpatka 
in  the  use  of  the  stream. 

Thus  where  the  defendant,  owning  a  tannery,  threw  large  quantities  of  tan- 
bark  into  the  stream,  which  floated  down  into  the  plaintiff's  pond,  below, 
filling  his  race,  and  getting  into  his  flume,  and  injuring  his  grist  miU  i  Btid, 
that  the  defendant  was  liable  fbr  the  damage  thus  occasioned. 

Tbe  courts  cannot  lay  down  any  rule  which  shaU  Umit  the  precise  boundaries 
of  the  respecti?e  rights  of  diflbre&t  owners  upon  the  same  stream.  Baeh 
case  must  be  decided  upon  its  own  circumstances ;  and  the  question  of  what 
is  a  reasonable  use  of  the  water  by  the  mill  owner  aboYe,  depending  as  it  does 
on  the  nature  and  size  of  the  stream,  the  business  to  which  it  is  subserrienfti 
Ac,  must  be  determined  by  the  jury,  and  not  by  the  oooit. 

Trm  aetion  was  brought  by  the  plaintiff  against  die  defenl- 
^*  majiwtice'ioourt^foranaUegedinJQiytohif  iDiIl,ari^ 
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from  Ihe  defencluit  throwing  tan-bark  into  the  stream,  ivhich 
floated  down  into  the  plaintiff's  pond,  filling  his  race  and  getting 
into  his  flmne,  Ac,  The  defendant's  tannery  was  situi^ed  on 
the  same  stream — ^the  Charlotte  creek — ^with  the  plaintiff's  grist 
mill,  and  was  about  fiye  miles  above  it.  The  plaintiff's  grist 
mill  was  erected  in  1821,  and  the  defendant's  tannery  in  1883. 
The  defendant's  tannery  had  been  in  operation  for  seventeen 
years,  and  Ae  tan-bark  had  always  been  thrown  into  the  stream, 
and,  so  fiuf  as  the  evidence  showed,  no  injury  had  been  occasioned 
to  the  plaintiff's  mill  by  the  tan-bark  until  about  two  yeiffs  be- 
fore suit ;  and  it  appeared  from  the  evidence  that  there  were  sev- 
eral other  mills  and  &ctories  within  two  miles  of  the  defendant's 
tannery,  and  one  saw  mill  on  the  same  dam  with  the  plaintiff's 
mill,  and  yet,  none  of  these,  it  would  seem,  from  the  evidence  in 
the  case,  had  received  dunage  from  the  defiandant's  tan-bark,  to 
injure  them.  The  defendant  sought  to  show  that  this  injury 
was  caused  by  the  accumulatlD^  of  flood  wood,  which  had  lodged 
in  the  plaintiff's  pond,  cjose  to  the  head  of  his  race,  that  conduct- 
ed the  water  to  his  mill,  aifd  which  prevented  the  tan-bark  from 
going  down  the  stream,  and  turned  it  into  the  race  and  flume« 
The  justice  rendered  a  judgment  for  the  plaintiff  for  the  dam- 
ages alleged,  and  the  defendant  appealed  to  the  county  court, 
wh^re  the  judgment  was  aflbrmed,  and  the  defendant  appealed  to 
this  court. 

R.  King^  for  the  plaintiff. 

S*  A.  Oivensj  for  the  defendant. 

Bp  ihe  Court  J  MAaon,  J.  The  maxim,  '^SHc  utere  tuo  wt 
aUmvumnmilmdas.^  is  as  sound  in  morals,  as  itis  firmly  settled 
in  the  principles  of  the  common  law.  The  judicial  mind,  how-^ 
ever,  is  not  unfrequently  greatly  porplezed  in  applying  this 
maxim  to  the  conflicting  rights  of  men,  intheoomplicated  tJbm 
.of  society.  The  application  of  this  maxim,  to  the  chiss  of  cases 
to  which  the  one  under  consideration  belongs,  is  many  times  di^ 
ficoit  in  the  extreme^  arising  from  the  conflicting  xi|^  of  iaii- 
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Yidoals,  affected  as  they  are,  more  or  less,  by  oonsiderationfl 
affecting  the  public  interests.  By  the  civil  law.  running  water, 
light  a»d  air,  were  considered  as  things  common,  "  res  com- 
munesj'^  and  were  defined  as  things,  the  property  of  which  be- 
longs to  no  one,  but  the  use  to  all,  and  the  learned  commentator 
upon  the  Englisk  common  law,  speaking  upon  this  subject,  says : 
'^  Water  is  a  moyable,  wandering  thing,  and  must  of  necessity 
continue  common  by  the  law  of  nature ;  so  that  I  can  only  have 
a  temporary,  transient,  usufructuary  property  therein ;  wherefore 
if  a  body  of  water  move  out  of  my  pond  into  another  man's,  I 
^aye  no  right  to  reclaim  it."  And  it  was  said  by  the  learned 
Chief  Justice  Tindal,  in  Liggins  v.  Ingej  {IBing.  R.  682, 691,) 
that  it  is  well  settled  by  the  law«of  England,  that  flowing  water 
in  a  stream  is  pvhlid  juris.  Chief  Justice  Denman,  however, 
in  the  case  of  Mason  v.  Billy  (5  Bam,  4*  Adolpk.  1,)  with 
his  usual  learning  and  ability,  has  shown  that  neither  by  the 
Boman  law  or  the  English  common  law,  is  running  water  consid- 
ered as  a  bonum  vacans  in  which  any  one  may  acquire  a  prop- 
erty, but  as  public  or  common  in  this  sense  only,  that  all  may 
drink  it,  or  apply  it  to  the  necessary  purposes  of  supporting  life^ 
and  that  no  one  has  any  property  in  the  water  itself,  except  in 
that  particular  portion  which  he  may  have  abstracted  from  the 
stream  ai^d  of  which  he  has  the  possession,  asbd  during  the  time 
of  such  possession  only.  And  he  says,  "  There  is  no  authority  in 
our  laws,  nor,  as  fiur  as  we  know,  in  the  Boman  law,  that  the  first 
occupant,  (though  he  be  the  proprietor  of  the  knd  above,)  has 
any  right,  by  diverting  the  stream,  to  deprive  the  owner  of  the 
land  below  of  the  special  benefit  and  advantage  of  the  natural 
flow  of  water  therein."  The  law  is  well  settled  in  England  and 
this  country  that  the  owner  of  lands  above,  over  which  a  stream 
of  water  runs,  while  he  has  the  right  to  use  the  stream  fiur  hy- 
draulic purposes,  in  manufiicturing  or  any  of  the  meehanic  arts, 
has  no  right  to  divert  the  stream  from  its  natural  channel,  and 
thereby  deprive  the  owner  of  the  lands  below  of  the  natural  flow 
of  the  stream.  But  precisely  to  what  extent  the  owner  above 
nay  use  the  water  for  manu&ctnring  purposes,  not  diverting  it 
fiom  its  aocostomed  channel,  does  not  seem  to  be  very  well  cle^ 
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fined  in  the  books :  in  other  words,  how  &r  the  owner  above  shall 
be  allowed  to  use  the  water  of  the  stream  for  mechanical  and  man- 
nfactoring  purposes,  where  such  use  may  produce  injury  to  the 
owner  below,  I  do  not  find  very  well  settled  by  any  of  the  adjudged 
cases  in  England  or  this  country.  The  courts  in  this  state  seem 
to  place  very  great  importance  upon  the  effect  which  the  limiting 
of  the  use  of  the  stream,  when  applied  to  manufacturing  pur- 
poses, will  have  upon  the  public  interests ;  and  they  have  in  sev- 
eral cases  held  that  the  maxim,  "  Sic  utere  tuo  tit  alienum  non 
ItBdas^^  must  be  regarded  as  somewhat  limited,  and  affected,  in 
its  application,  to  this  class  of  cases,  by  the  public  comsiderations 
which  enter  into  the  subject.  It  was  held  in  the  case  of  Palmer 
V.  Mulligan  et  al.,  (3  Caines*  R.  814,)  that  when  persons  have 
equal  rights  to  erect  mill  dams  on  a  river,  the  rubbish  of  which 
comes  from  a  newly  erected  upper  mill  to  an  older  lower  mill, 
though  it  be  an  inconvenience  to  the  lower  miU,  causing  some 
considerable  damage  thereto,  will  not  lay  the  foundation  of  an 
action,  unless  the  person  above  has  made  an  unreasonable  use  of 
his  privilege  above,  and  it  be  very  clear  that  the  party  had  no 
right  to  use  it  in  that  way ;  and  this,  I  have  no  doubt,  is  the 
sound  rule.  The  erection  of  dams,  on  all  streams,  is  more  or  less 
injurious  to  those  who  have  mills  on  the  same  stream  below,  in 
the  withholding  of  the  water,  and  by  a  greater  evaporation  in 
consequence  of  an  increased  surface,  and  from  the  natural  results 
of  the  effect  of  manu&ctories,  in  the  refuse  matter  which  they 
throw  off  into  the  stream.  Were  the  law  to  regard  such  incon- 
veniences, and  give  an  action  for  every  trifling  damage  of  this 
character,  there  would  be  an  end  of  all  improvement  and  progress. 
The  man  who  should  first  build  upon  a  stream  would  acquire  an 
exclusive  right,  at  least  for  miles  above  him,  for  it  would  not  be 
easy  to  build  above  him  without  producing  some  injury  and  det- 
riment to  the  owner  below.  In  view  of  this  consideration  Justice 
Livingston  said,  in  the  case  of  Palmer  v.  MuUigan^  ^  were  this 
not  permitted,  for  fear  of  some  inconsiderable  damage  to  others, 
the  public,  whose  advantage  is  always  to  be  regarded,  would  be 
deprived  of  the  benefit  which  always  attends  competition  and 
rivahry."  He  adds :  "^  As  well,  therefore,  to  secore  to  individoalfl 
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like  free  end  imdietiirbed  enjoTinent  <^  their  property,  as  to  the 
public  the  benefits  which  most  freqaentl j  redound  to  it  from  such 
nee,  the  operation  of  the  maxim,  ^^  Sfic  uiere  tuo  ut  alienum  nam 
kedas/'  should  be  limited  to  such  cases  only,  where  a  mamfesi 
4ad  serious  damage  is  the  result  of  9ueh  use  or  enjoyment ;  and 
where  it  is  very  clear  indeed  that  the  party  had  no  right  to  use 
it  in  that  way."  (3  CaineSj  814.)  The  same  doctrine,  in  piinci- 
]de,  is  affirmed  in  the  ease  of  PhUt  y.  Johnson,  (15  John.  214, 
318.)  Chief  Justiee  Thompson,  in  discussing  this  subject  of  the 
«se  of  water  in  a  stream  for  mill  purposes,  says,  '^The  maxim, 
£!ie  iUer$  tno  ut  alienum  nan  ladaSy  must  be  taken  and  oon- 
stroed  with  an  eye  to  the  natural  rights  of  all.  Although  some 
•onflict  may  be  producedin  the  useand  enjoyment  of  such  rights, 
it  cannot  be  considered  in  judgment  of  law  an  infringement  of 
the  right.  If  it  become  less  useful  to  one  by  the  enjoyment  of 
another,  it  is  by  accident,  and  because  it  is  dependent  on  the  ex- 
ercise of  the  equal  rights  of  others.'^  The  application  of  thi» 
principle  to  oases  of  this  kind,  as  we  haye  before  siud,  is  often 
pwplexing  to  the  judicial  mind.  I  apprehend,  howeyer,  that  a 
person  owning  an  upper  mill  or  &ctory  on  the  same  stream,  has 
a  lawful  right  to  use  the  water,  and  may  apply  it  to  work  hia 
mill  or  £ict(»ry,  subject  to  such  reasonable  limitations  as  the 
rights  of  the  mill  owner  lower  down  the  stream  require  him  to 
ebserye.  If,  by  an  unreasonable  use,  the  mills  down  the  stream 
are  essentially  impaired  in  their  usefulness,  the  law  will  in  thai 
ease  interpose  and  Umit  this  oommen  right  f  so  that  the  owners  of 
the  lower  mills  shall  enjoy  a  fair  participation  in  the  use  of  the 
stream,  and  if  thereby  the  owners  of  the  upper  mills  sustain  a 
partial  loss  of  business  aikd  profit,  they  cannot  complain,  for  this 
rule  requires  of  them  no  more  than  to  conform  to  the  principle 
upon  which  their  ri^t  is  founded ;  and  such  is  the  rule  in  Mer- 
riit  ¥.  Brinkerhoof,  (17  John.  321.)  It  cannot  therefore  be  ad- 
mitted that  the  de&ndants  may  use  the  stream  as  they  pleas^ 
because  they  haye  a  right  to  a  common  use,  although  the  drfend- 
ant's  business  and  pn^ts  may  be  greatly  promoted  by  such  use. 
The  rights  of  the  plaintiff  must  be  regarded.  He  must  partid- 
pate  in  the  beneit  sf  the  stream  toa  reasox»ble  extent^  allhoo^ 
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I)  the  defendant's  profits  may  be  thereby  lessened.  (17  John.  321.) 

2  It  is  impossible  for  the  court  to  lay  down  any  rule  which  shall 

I  limit  the  precise  boundaries  of  their  respectiye  rights,  in  all 
»  cases ;  each  case  will  haye  its  own  characteristic  cifctimstaxices, 
B                 upon  the  facts  of  which  the  case  ^ill  turn ;  and  if  is  said,  upon 

II  very  high  authority,  that  the  question  of  the  reasonable  use  of 
X  the  water  by  the  mill  owner  above,  depending  as  it  must  oa 
i;  the  nature  and  size  of  the  stream,  as  well  as  the  business  to  Which 
]  it  is  subservient,  and  on  the  ever  varying  circumstances  of  each 
t  particular  Case,  must'  be  determined  by  the  jury  and  not  the 
I  court.  (Hetrich  v.  DecuAler,  6  Barr^s  R.  3^  Hoyt  v.  Ste- 
,  rill,  2  Watt^  R,  332.  Wadsworth  v.  TiUotsm,  15  Cwm.  R. 
^                 263.)    And  their  finding  must  be  final,  unless  thd  verdiet  is 

against  evidence.    The  justice  of  the  peace  in  this  case  is  sub*- 
etituted  in  the  place  of  the  jury,  and  the  same  effect  must  be  given 
J  to  his  finding  as  we  would  give  to  that  of  a  jury.    The  justice 

I  lias  found  that  there  has  been  an  unreasonable  use  of  the  watef 

of  this  stream  by  the  defendant,  in  raising  it  to  float  off  Such  large 
quantities  of  his  tan-bark,  as  the  evidence  in  this  case  shows  Was 
thrown  into  the  stream,  from  the  defendant's  tannery ;  and  the 
county  court  have  affirmed  the  finding  of  the  justice.  It  seems 
,  to  me,  therefore,  that  we  cannot  with  propriety  interfere  with 

the  judgment  of  the  court  below,  although  I  am  free  to  confess 
,  that  I  should  have  been  better  satisfied  with  the  judgment  if  it 

I  had  been  for  the  defendant ;  as  I  am  strongly  inclined  to  think 

that  if  the  plaintiff  had  removed  the  flood  wood  which  had  col- 
,  ieeted  in  his  pond,  and  lodged  close  to  the  head  of  his  race,  he 

would  not  have  had  this  trouble  with  the  defendant's  tan-bark ; 
.  but  1  do  not  think  that  sitting  here  as  an  appellate  court  to  re- 

'  view  the  judgment  which  another  appellate  doitrt  has  approved 

I  and  sanctioned,  and  upon  a  question  which,  as  we  have  seen,  le- 

gitimately belongs  to  the  jury,  or  to  the  original  tribunal  in  this 
case,  we  should  be  justified  in  reversing  this  judgment  The 
judgment  must  be  affirmed. 

[ToMPKiNt  Oeneril  Tjbrm,  September  2,  1861.    Mason,  SkaiMmd  and 
Mfffuon,  Justices.] 
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Blood  vs.  Humphrey. 

Since  the  act  of  April  7, 1848,  for  the  more  effectual  protection  of  the  prop- 
erty of  mairied  women,  where  a  married  woman  conTeys  her  real  e8tate« 
acquired  since  the  pana^^e  of  lliat  act,  the  deed  may  he  ezecated  and 
acknowledged  in  the  same  manner,  and  be  in  the  same  form,  as  if  she  were 
unmarried. 

She  need  not  acknowledge  the  execution  of  the  instrument  on  a  private  ex- 
amination, or  apart  from  her  husband ;  or  acknowledge  that  she  executed  the 
same  without  any  fear  or  compulsion  of  her  husband. 

The  act  of  April,  1848,  relative  to  married  women,  and  the  amendment  thereto 
of  April  11, 1849,  so  far  as  they  relate  to  future  acquisitions,  are  not  in 
conflict  with  the  (Constitution  of  the  United  States,  as  impairing  the  obliga- 
tions of  the  marriage  contract. 

Neither  are  thoee  acts,  so  far  as  [fViture  acquired  property  is  concerned,  in 
conflict  with  any  provision  of  the  state  constitution. 

This  waa  an  action  of  ejectment,  and  the  following  fieicts 
appeared  in  the  case :  On  the  14th  day  of  Aogost,  1848,  Carl- 
ton  Hnmphrey  being  seised  in  fee  of  the  premises  in  question, 
conveyed  them  by  deed  to  his  daughter,  Mrs.  Blood,  the  wife  of 
the  plaintiff.  She  and  her  husband  occupied  the  premises,  and 
the  plaintiff  made  valuable  improvements  upon  the  dwelling 
house,  d&c.  and  afterwards,  and  on  the  14th  day  of  May,  1850, 
Mrs.  Blood  reconveyed  the  premises  by  deed  to  her  fiU^her, 
Carlton  Humphrey.  Mrs.  Blood  died  soon  after  the  making  of 
this  conveyance.  The  deed  from  Mrs.  Blood  to  her  father  was 
in  the  usual  form  of  the  deed  of  an  unmarried  female,  and  so 
was  the  certificate  of  the  acknowledgment  of  the  execution. 
The  plaintiff  being  in  possession  of  the  premises  at  the  death 
of  his  wife,  occupied  them  a  while,  when  the  defendant  went  into 
the  possession  by  the  consent  of  both  thd  plaintiff  and  Carltcn 
Humphrey.  Judgment  was  given  for  the  defendant,  at  the  drcoit, 
and  the  plaintiff  appealed. 

JR.  Balcomi  for  the  plaintiff; 

H.  JR.  Mjfgattf  for  the  defendant 


— % 

*  Blood  V.  Hamphrey. 


By  the  Court,  Mason,  J.  The  first  question  which  I  pro- 
pose to  consider  in  this  case  is,  whether  the  deed  from  Mrs. 
Slood  to  her  father,  Carlton  Humphrey,  was  properly  executed 
and  acknowledged,  so  as  to  convey  the  title  of  the  premises  in 
question.  Mrs.  Blood,  although  a  married  woman,  was  seised  of 
the  fee  of  these  premises,  by  conveyance  made  to  her  on  or 
about  the  14th  day  of  August,  1848.  This  conveyance  being 
executed  after  the  passage  of  the  act  for  the  more  effectual  pro- 
tection of  the  property  of  married  women,  passed  April  7, 1848, 
she  held  the  same  to  her  sole  and  separate  use,  the  same  as  if 
she  were  a  single  female.  {Laws  of  1848,  chap.  200,  §  8.) 
On  the  14th  day  of  May,  1850,  Mrs.  Blood  by  deed  conveyed 
thes8  premises  to  her  father,  Carlton  Humphrey.  There  is 
nothing  in  the  deed,  or  in  the  certificate  of  acknowledgment,  to 
show  that  she  was  a  married  woman.  She  does  not  acknowledge 
the  execution  of  the  deed  on  a  private  examination,  or  apart 
from  her  husband,  or  acknowledge  that  she  executed  the  same 
without  any  fear  or  compulsion  of  her  husband.  The  question 
presented  for  our  decision  therefore  is,  whether  this  is  a  good  exe- 
cution, under  our  statute.  The  revised  statutes  declare  that  the 
acknowledgment  of  a  married  woman,  residing  within  this  state, 
to  a  conveyance  purporting  to  be  executed  by  her,  shall  not  be 
taken  unless,  in  addition  to  the  requisites  contained  in  the  pre^ 
ceding  section,  (which  provides  for  general  acknowledgments,) 
she  acknowledges  on  a  private  examination,  apart  frx)m  her  hus- 
band, that  she  executed  such  conveyance  freely,  and  without  any 
fear  or  compulsion  of  her  husband ;  nor  shall  any  estate,  of  any 
such  married  woman,  pass  by  any  conveyance,  not  so  acknowl- 
edged. (1  R.  S.  758,  §  10.)  By  the  Sd  section  of  the  act  of 
April  7, 1848,  as  amended  by  chapter  875  of  the  laws  of  1849| 
{Laws  of  1849,  p.  528,)  any  married  female  may  take  by  gift, 
grant,  devise  or  bequest,  frx)m  any  person  oth^  than  her  hus- 
band, and  hold  to  her  sole  and  separate  use,  and  convey  and 
'devise  real  and  personal  property,  &c.  in  the  same  manneRi 
and  with  the  like  effect,  as  if  she  were  unmarried.  This  statute 
declares  that  a  married  female  may  not  only  take  and  hold  real 
estate,  in  the  same  manner,  and  with  the  like  effect^  as  if  idie 
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were  uimiarried,  but  that  she  may  convey  the  same^  in  the  same 
manner,  and  with  the  like  effect.    There  is  no  doubt,  if  we  are 
to  give  effect  to  the  clear  and  explidt  language  of  this  8tatat% 
that  this  is  a  valid  acknowledgment    Only  admit  that  when  a 
married  woman  has  received  a  grant  in  fee  of  lands,  since  the 
passage  of  the  act  of  1848,  and  the  amendment  of  1849,  she 
may  convey  the  same  in  the  same  manner,  and  with  the  like 
effect,  as  if  she  were  unmarried,  and  the  whole  case  is  made  out. 
This  is  certainly  admitting  no  more  than  the  statute  itself  de- 
clares she  may  do.     Such  I  have  no  doubt  was  the  design  of 
the  framers  of  this  statute,  as  well  from  the  plain  and  explicit 
language  of  the  section  under  consideration,  as  the  other  pro- 
visi<ms  of  the  act.    The  legislature  intended  to  remove  the  en- 
tire disability  which  both  the  common  law  and  the  statute  had 
thrown  around  married  women,  not  only  as  regards  their  right 
to  take  and  hold,  free  and  independent  of  their  husbands ;  but 
also,  to  remove  the  obstacles  which  the  law  had  interposed 
against  their  conveying  both  by  grant  and  devise,  and  to  place 
them,  so  &r  as  the  lands  which  they  held  in  their  own  right  are 
eonoemed,  on  the  same  basis,  precisely,  as  unmarried  females. 
The  plaintiff  has  shown  no  title  to  the  premises  in  question. 
The  legal  title  is  in  the  defendant,  and  there  is  nothing  appear- 
ing in  the  case  which  estops  the  defendant  from  setting  it  up. 
The  defendant  is  not  more  the  tenant  of  the  plaintiff  than  he 
was  of  Humphrey.    There  is  nothing  in  the  objection  raised, 
that  this  act  of  April  7, 1848, ''  for  the  more  effectual  protection 
of  the  property  of  married  women,"  and  the  amendment  thereto 
cf  1849,  is  in  4X>nflict  with  the  constitution  of  the  United  States, 
because  it  impairs  the  obligations  of  the  marriage  oontract    I 
etattined  this  question  in  the  case  of  WJiite  v.  Wkiie,  (5  Barb. 
474,)  ao^  have  seen  no  reason  to  change  my  opinion  since* 
Neither  does  this  act  conflict  with  any  provision  of  our  state 
eonstituticm,  so  fiir  as  the  property  in  question  is  concerned ;  as 
tiie  same  was  conveyed  to  her  since  the  passage  oi  that  aet» 
TIm  legislature  may  qualify  the  wife  to  hold  and  conv^  prop- 
erty, without  in  any  manner  depriving  the  husband  of  any  of 
Hb  property,  and  without  impairingany  of  his  rights  of  property ; 
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and  1>«^de0,  all  of  these  relations  of  after  acquired  property  are 
wholly  dependent  apon  the  nmnioipal  hiw,  and  do  not  rest  in  any 
manner  upon  any  contract  expressed  or  implied  between  the 
parties.  {Park  an  Dmver,  §  5.  1  Sandf.  S.  C.  JR.  516,  546. 
4  Id.  566,  561.)  This  latter  case  was  affirmed  in  the  court  of. 
appeals.    The  judgment  shoald  be  aifirmed. 

[Tioga' General  Term,  May  9, 1854.     Crippen^  Gray,  Shanklandtknd  Mason, 
JuitSces.] 


William  B.  Howard  and  others  vs.  William  Howard,  jnn.         I  ^  9| 

I  87h    vi 

A  deed  of  conreyance,  executed  by  the  true  owner,  while  there  k  a  person    ] 
holdinc:  advervely,  is  roid  an  agaiost  the  posseaaor  ^d  all  peraooa  who  hare     > 
incceeded  to  his  right;  although  it  is  good  against  the  grantor  and  hia 
heirs,  4nd  persons  not  standing  in  legal  privity  with  him  who  holds  adversely. 

To  bar  a  recovery  by  the  tme  owner,  the  possession  must  have  continued  for 
twenty  years ;  but  to  avoid  a  deed,  it  need  not  have  continued  for  any  givea 
length  of  time.  All  that  is  required  is  possession  in  a  third  person,  at  the 
time  of  the  delivery  of  the  deed,  and  that  it  be  advene  to  the  true  owner. 

When  the  title  is  proved  to  be  in  a  person  out  of  possession,  and  the  defend- 
ant claims  to  hold  by  adverse  possession,  he  must  establish  his  claim  by 
positive,  aifirmative  proof,  and  not  leave  it  to  inference. 

To  constitute  a  possession  adverse  to  the  true  owner,  there  must  be  a  clahn 
of  title,  and  the  claim  must  be  of  the  entire  title.  It  must  be  saeh^as  ae- 
eessarily  to  ^xdude  the  ide«  of  titte  in  any  other  pexsson. 

If  it  appears  that  the  title  claimed  is  subservient  to,  and  admits  the  existence 
of,  a  higher  title,  the  possession  is  not  adverse. 

Thus,  where  a  son  entered  upon  land  belonging  to  his  if^ther,  as  the  land  of 
the  latter,  and  by  his  permission,  and  continued  to  hold  the  premises,  in  the 
hope  that  his  fhther  would  convey  to  him  by  deed,  or  devise  to  bun  by  will ; 
Bdd,  that  such  an  occupation  lacked  all  the  essential  attributes  of  an  ad- 
verse possession ;  and  could  not  have  the  effect  to  avoid  a  deed  from  the 
father}  uot  would  it,  by  a  continuance  of  twenty  years  and  upwards,  ripen 
into  a  title. 

Taia  was  an  appeal  by  the  plaintiffs,  finaiA  a  judgment  of 
noBsnit^  at  the  cironit.  The  aotion  was  brought  to  rsooyer  tbe 
poissssion  of  real  estate. 
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The  oomplaint  set  forth  that  William  Howard  sen.,  being  seised 
in  fee  simple,  conveyed  the  same  to  the  plaintiff  by  deed,  in  or 
about  the  month  of  May,  1852.  The  defendant  denied  the  ma- 
terial allegations  in  the  oomplaint,  and  claimed  that  the  deed 
from  Howard,  sen.  to  the  plaintiffs,  under  which  they  sought  to 
recover,  was  null  and  void  under  the  statute.  He  alleged 
that  Howard  [sen.  brought  an  action  against  his  son,  the  defend- 
ant in  this  suit,  to  recover  the  possession  of  premises,  then  in 
the  possession  of  the  latter,  including  those  in  this  action,  in 
which  action  Howard  junior  denied  Howard  senior's  right  to 
recover,  and  claimed  title.  That  said  action  was,  during  the 
month  of  March,  1852,  discontinued,  leaving  Howard  junior 
in  the  possession  of  premises,  including  those  in  this  action ; 
said  action  of  Howard  senior  never  having  been  tried.  The 
defendant  also  alleged  that  Howard  junior  had  had  the  actual 
possession  of  the  premises  in  question,  cultivating  and  improving 
the  same  for  many  years,  claiming  to  be  owner.  That  he  took 
possession  of  said  premises,  claiming  title,  upwards  of  28  years 
prior  to  the  bringing  of  this  action,  and  had  continued  in  such 
possession  ever  since.  And  that  the  deed  to  the  plaintiffs  was 
made,  executed  and  delivered,  while  the  defendant  Howard,  jun. 
was  in  the  actual  and  adverse  possession  of  the  premises. 

The  present  action  came  on  to  be  tried  in  February,  1853,  be- 
fore Justice  Barculo  and  a  jury,  when  said  justice,  after  the 
plaintiffs  had  rested  their  case,  decided  that  the  deed,  under 
which  the  plaintiffs  claimed,  having  been  given  while  the  de- 
fendant held  the  premises  adversely,  was  invalid,  and  ordered 
the  plaintiSis  to  be  nonsuited. 

James  L.  Campbell^  for  the  plaintiffs. 

W.  H.  Cowenhaveriy  for  the  defendant. 

By  the  Court,  Brown,  J.  The  premises  in  dispute  are  a 
part  of  the  farm  known  as  the  Howard  farm,  situate  at  East 
New-York,  in  the  counties  of  Kings  and  Queens,  formerly  owned 
by  William  Howard*,  sen.,  the  grand&ther  of  the  plaintilb  and 
the  &ther  of  the  defendant.    The  plaintiffii  daimed  title  undec 


KINGS— OOTOBEB,  1854.  f^ 


Howard  r.  Howard. 


a  deed  in  fee  from  William  Howard,  sen.  bearing  date  the  15th 
day  of  May,  1852,  and  they  were  nonsuited  at  the  trial,  upon 
the  ground  that  at  the  time  the  deed  was  executed  and  delivered 
William  Howard,  jun.  was  in  the  possession  of  the  premises, 
holding  adversely  to  the  plaintiffs'  grantor. 

A  deed  of  conveyance  executed  by  the  true  owner,  while  there 
is  a  person  holding  adversely,  is  void  as  against  the  possessor 
and  all  persons  who  have  succeeded  to  his  right,  although  it  is 
good  against  the  grantor  an^  his  heirs  and  persons  not  standing 
in  legal  privity  with  him  who  holds  adversely.  "  Nothing  in 
action,  entrie  or  re-entrie  can  be  granted  over,  for  so,  und^ 
colour  thereof,  pretended  titles  might  be  granted  to  great  m^ 
whereby  right  might  be  trodden  down  and  the  weake  oppressed,  \ 
which  the  common  law  forbiddeth,  as  men  to  grant  before  they  / 
be  in  possession."  (1  Inst  214  a.)  "  Every  grant  of  land  shaU^/^ 
be  absolutely  void,  if  at  the  time  of  the  delivery  thereof  such 
lands  shall  be  in  the  actual  possession  of  a  person  claiming  under 
a  title  adverse  to  that  of  the  grantor."  (1  R.  S.  782,  §  147.) 
To  bar  a  recovery  by  the  true  owner,  the  possession  must  have 
continued  for  20  years ;  but  to  avoid  a  deed  it  need  not  have 
continued  for  any  given  length  of  time.  All  that  is  required  is 
possession  in  a  third  person  at  the  time  of  the  delivery  of  the 
deed,  and  that  it  be  adverse  to  the  true  owner.  When  a  deed 
has  been  executed  and  delivered,  of  lands  held  adversely,  an 
action  to  recover  the  possession,  against  the  person  holding  ad- 
versely, or  against  any  person  holding  under  or  in  privity  with 
him,  must  be  brought  in  the  name  of  the  grantor  in  the  deed, 
and  not  in  the  name  of  the  grantee,  and  should  there  be  a  recov- 
ery, it  enures  to  the  benefit  of  the  grantee.  '^  But  as  against  a 
stranger,  one  who  does  not  stand  in  legal  privity  with  him  who 
holds  adversely  when  the  deed  was  made,  the  grantee  must  sue.' 
(Livingston  v.  Praseus,  2  ffiff,  526.) 

The  principal  question  is  upon  the  character  of  the  younger 
Howard's  possession.  He  was  doubtless  in  the  actual  occupa- 
tion, at  the  time  of  the  delivery  of  the  deed ;  but  was  his  pos- 
session adverse  and  in  hostility  to  the  true  owner  ?  Until  it  is 
shown  to  be  otherwise,  the  possession  is  deemed  to  be  in  subordir 
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nation  to  the  true  title.  When  the  title  is  proved  to  be  m  a 
person  out  of  the  possession  and  the  defendant  claims  to  hold  by 
adverse  possession,  he  must  establish  his  claim  by  positive 
affirmative  proof,  and  not  leave  it  to  inference.  Some  of  the 
authorities  hold  that  a  possession,  to  be  adverse,  must  be 
hostile  in  its  commencement.  (Jackson  v.  WcUers,  12  John. 
866.  Jackson  v.  Camp,  1  Corven^  606.)  The  prc^sition  is 
subject,  nevertheless,  to  some  qualification.  '*The  principle, 
however,  that  possession  must  in  its  inception  be  adverse,  and 
continue  so,  is  not  well  understood.  In  those  cases  in  which  the 
observation  occurs  nothing  has  happened  to  change  the  character 
of  the  first  possession,  and  that  was  considered  as  denoting  qito 
animoy  the  possession  was  held  after  the  first  entry.  If  one 
enter  on  land  without  any  title,  or  claim  or  color  of  title,  the  law 
adjudges  the  possession  to  the  legal  owner ;  and  no  length  of 
possession  will  render  the  holding  adverse  to  the  title  of  the 
owner.  But  if  a  man  enters  on  land  without  clakn  or  color  of 
title  and  no  privity  exists  between  him  and  the  real  owner,  and 
such  person  acquires  afterwards  what  he  considers  a  good  title, 
from  that  moment  his  possession  becomes  adverse."  (Jackson 
T.  Hiomas,  16  John.  R.  298.  See  also  Jackson  v.  Johnson^  5 
Cowen,  74.) 

William  Howard,  jun.  had  no  deed,  and  no  paper  title  of  any 
description.  The  parol  evidence  taken  in  the  case  does  not  fur- 
nish the  requisite  properties  of  an  adverse  possession,  because 
it  does  not  show  what  was  the  nature  of  his  claim.  The  wit- 
nesses say  he  was  in  the  actual  possession,  and  had  been  for 
many  years  cultivating  and  improving  the  premises.  Bitt  whether 
he  claimed  as  tenant,  or  owner,  does  not  appear.  Wheneyer  the 
proof  disclosed,  as  it  did  upon  the  trial  of  this  action,  that  an- 
other person  was  the  real  owner,  such  a  possession,  upon  the 
principle  already  stated,  is  deemed  to  be  in  subordination  to  die 
true  title. 

The  defendant,  however,  relies  mainly  upon  the  proof  furnished 
by  the  pleadings  in  an  action  brought  by  William  Howard*  sen. 
against  him,  in  this  court,  to  recover  possesion  of  the  same 
premises,  which  were  read  in  evidence  upon  the  trial    The 
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complaint  and  the  answer  were  sworn  to  by  the  respective  par- 
ties, the  one  in  April  and  the  other  in  May,  1850,  and  the  action 
was  discontinued  by  an  order  entered  with  the  clerk  on  the  9th 
of  March,  1852.  The  complaint  alleges  the  possessicHi  and  sei^- 
sin  of  the  elder  Howard,  in  fee,  for  nearly  60  years.  That  about 
three  years  before  the  commencement  of  the  action  the  defendant 
entered  into  the  possession,  by  the  license  and  permission  of  the 
elder  Howard,  with  the  understanding  that  when  the  same^  or 
any  part  thereof,  were  sold,  he  should  immediately  surrender 
the  possession.  The  answer  does  not  deny  the  seisin  and  pos- 
session as  stated  in  the  complaint,  but  says  ''  that  more  than  20 
years  since  the  plaintiff  in  the  action  told  the  defendant  he  would 
give  him  20  acres  of  the  lands  described  in  the  complaint,  to- 
gether with  other  lands,  and  the  defendant  entered  into  the  pos- 
session at  the  request  of  the  plaintiff,  and  had  from  that  time 
used,  cultivated  and  improved  the  same  as  his  own  property^ 
believing  the  plaintiff  would  give  him  a  deed  therefor  whenever 
the  same  was  prepared.  That  as  he  understood  from  the  plain- 
tiff, he  (the  plaintiff)  had  made  a  will  and  confirmed  the  same 
lands  to  the  defendant.  That  he  neglected  to  have  the  deed 
prepared  until  he  ascertained  the  plaintiff  was  incapable  by  rea- 
son of  age  and  infirmity  of  executing  such  conveyance."  It  also 
'^  denied  that  the  defendant  occupied  under  the  agreement  men- 
tioned in  the  complaint^"  and  said  "  that  the  defendant  is  advised 
that  his  title  has  become  complete  by  reason  of  his  occupancy.'* 
The  pleadings  contain  other  allegations  to  which  it  is  needless 
to  refer,  because  they  do  not  affect  the  character  of  the  defend- 
ant's possession.  Assuming  the  truth  of  all  that  the  answer 
contains,  and  construbg  all  that  is  there  asserted  most  fistvorably 
for  the  defendant,  it  comes  far  short  of  establishing  a  possession 
adverse  to  the  true  owner.  To  constitute  such  a  possession 
there  must  be  a  clami  of  title,  and  the  claim  mnst  be  of  the  en- 
tire title.  It  must  be  such  as  necessarily  to  exclude  the  idea 
of  title  in  any  other  person. ,  <'  When  a  plaintiff  has  shown  title^ 
and  the  defendant  relies  on  possession,  the  idea  of  right  is  ex- 
cluded ;  the  fiu^t  of  possession,  and  the  quo  ammo  it  was  com- 
menced and  continued,  are  the  only  tests ;  and  it  must  necessa- 
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lily  be  eso^liudve  of  any  other  right.  This  doctrine  hss  often 
been  repeated  Let  me  ask  what  is  meant  by  the  quo  animo. 
Is  it  an  intent  to  take  possession  of  another  man's  land,  know- 
ingittobeso^andmakeit  hisownby  20  years' possession?  This 
will  not  be  pretended.  Snch  an  entry  would  be  a  mere  trespass^ 
and  the  person  so  trespassing  with  no  other  pretense  or  oo1<h'  of 
title  will  always  be  a  trespasser.  The  animo,  then,  or  the  intent 
with  which  the  entry  is  made,  must  be  bona  fide  an  entry,  belier- 
ing,  in  good  &ith,  that  the  land  is  his  and  he  has  the  title.'' 
(lAvingstm  y.  7%a  Peru  Iron  Co.^  9  Wend.  511.)  If  it  ap- 
pears that  the  title  claimed  is  sabservient  to,  and  admits  the 
existence  o^  a  higher  title,  the  possession  is  not  adverse.  (Smith 
T.  Burtis,  9  John.  180.  See  also  Jackson  v.  Johnson,  supra} 
When  Howard,  jnn.  entered  npon  the  land  in  dispute,  he  did  not 
enter  believing  it  to  be  his  land,  and  that  he  had  the  title.  On 
the  contrary,  he  entered  upon  it  as  the  land  of  JSoward,  sen.  and 
by  his  permission.  He  does  not  even  say,  in  his  answer  to  the 
complaint  of  Howard  sen.,  that  he  entered  under  any  promise  or 
agreement  that  he  should  have  a  conveyance ;  and  until  an  effort 
was  made  to  recover  the  possession,he  does  not  seem  ever  to  have 
daimed  the  title,  but  recognized  and  acknowledged  the  plaintiff's 
grantor  as  the  true  owner.  Nothing  has  occurred  since  he  entered, 
to  change  the  nature  of  his  claim  or  the  character  of  his  possession. 
So  &T  from  obtaining  any  deed  or  conveyance  upcm  which  he 
might  finmd  a  claim  of  title,  he  has  continued  to  hold  the  prem- 
ises in  the  hope  that  Howard,  sen.  would  convey  to  him  by  deed, 
or  devise  to  him  by  will  Such  an  occupation  lacks  all  the  es- 
sential attributes  of  an  adverse  possession,  and  cannot  have  the 
effect  to  avoid  a  deed  from  the  true  owner ;  nor  would  it  by  a 
continuance  of  20  years  and  upwards  ripen  into  a  title.  (See 
Luce  V.  Carley,  24  Wend.  451.)  As  the  view  already  taken  is 
decisive  of  the  only  question  raised  at  the  trial,  it  is  unnecessary 
to  notice  the  effect  of  an  adverse  possession  upon  a  deed  the 
consideration  of  which  is  natural  love  and  affection. 

The  judgment  of  nonsuit  must  be  set  aside  and  a  new  trial 
granted,  with  costs  to  abide  the  event. 

[KiNot  aBSfBBAL  T£RM,  Oct  S,  1864.    Dcim,  RockumU  and  Bnwi^  Jostkea] 
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ACCIDENT. 
See  Collision,  8. 

ACKNOWLEDGMENT 
Of  deed  by  Married  Women. 

Sbe  Masri^  Women. 

ADBHSSIONS. 
See  Pljbadino,  4, 10. 

ADVERSE  POSSESSION. 

1.  A  deed  of  conreyance,  executed  by 
the  true  owner,  while  there  is  a 
person  holding  adyersely,  is  void  as 
against  the  possessor  and  all  per- 
sons who  have  succeeded  to  his 
right ;  althongh  it  is  good  against  the 
grantor  and  his  heirs,  and  persons 
not  standing  in  legal  privity  with 
him  who  holds  adversely.  Hotoard 
T.  Howard,  668 

2.  To  bar  a  recovery  by  the  true  owner, 
the  possession  mnst  have  continued 
for  twenty  years;  bnt  to  avoid  a 
deed,  it  need  not  have  continned  for 
My  given  length  of  time.  AH  that 
is  required  is  possession  in  a  third 
person,  at  the  time  of  the  delivery 
of  the  deed,  and  that  it  be  adverse 
to  the  tme  owner.  ib 

8.  When  the  title  is  proved  to  be  in  a 
person  oat  of  possession,  and  the 
deftnda&t  elalffls  to  bold  by  advene 


possession,  ho  mast  establish  his 
claim  by  positive,  aflarmative  proof, 
and  not  leave  it  to  inference.         ib 

4.  To  constitute  a  possession  adverse 
to  the  true  owner,  there  must  be  a 
claim  of  title,  and  the  claim  must 
be  of  the  entire  title.  It  must  be 
such  as  necessarily  to  exclude  tho 
idea  of  title  in  any  other  person,    ib 

6.  If  it  appears  that  the  title  clahned 
is  subservient  to,  and  admits  the 
existence  of,  a  higher  title,  the  pos- 
session is  not  adverse.  ib 

6.  Thus,  where  a  son  entered  upon  land 
belonging  to  his  father,  as  the  land 
of  the  latter,  and  by  his  permission, 
and  continued  to  hold  the  premises, 
in  the  hope  that  his  father  would 
convey  to  him  by  deed,  or  devise  to 
him  by  will;  Hdd,  that  such  an  oo- 
cupation  lacked  all  the  essential  at- 
tributes of  an  adverse  possession ; 
and  could  not  have  the  effect  to 
avoid  a  deed  Arom  the  fltther;  nor 
would  it,  by  a  continuance  of  twenty 
years  and  upwards,  ripen  into  a  ti- 
Ue.  a 


AFFIDAVIT. 
Sae  JosTicis'  Courts,  6, 

NoV-IMPRMONlCBirT  ACT. 


A6BSEMENT. 

1.  An  agreement,  between  the  eolleelor 
of  a  school  district  and  a  third  per^ 
son,  for  the  'delivery  of  property 
levied  on  by  the  colieetor  for  the 
payment  of  the  tax,  is  binding  on 
the  parties,  and  that  ^bUity  to  a 
tofficient  coMideration  for.  ft  i 
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186  by  snch  third  person,  after  the 
property  has  been  removed  out  of 
the  reach  of  the  collector,  to  pay 
the  collector  a  specified  sum  npon 
the  warrant,  npon  the  collector's 
relinquishing  his  levy.'  HUiard  t. 
Austin,  141 

2.  Such  a  promise  is  not  within  the 
statute  of  frauds,  and  the  complaint 
need  not  state  that  it  was  in  writ- 
ing, ib 

8.  A  complaint  set  forth,  in  the  first 
count,  a  written  agreement  between 
the  parties,  in  hoc  verba,  by  which 
the  plaintiff  agreed  to  sell  to  the  de- 
fendant his  farm  in  F.  for  the  con- 
sideration of  81700  in  cash  and  240 
acres  of  land  owned  by  the  defend- 
ant in  the  town  of  A.,  in  L.  county, 
Illinois,  upon  certain  terms  and  with 
certain  reservations  therein  stated. 
The  agreement  commenced  thus: 
"  Articles  of  agreement,  made  on, 
&«.  between  B.  B.  of,  d&c.  and  J.  C.  £. 
of,  Slc.*^  Each  party  bound  himself 
to  a  performance,  by  a  forfeiture  of 
S600,  to  be  paid  by  the  party  who 
thonld  fail  to  fidJUl  his  contract.  The 
plaintiff  averred  that  on  the  day 
named  in  the  agreement  he  tender- 
ed to  the  defendant  a  deed  of  his 
said  farm,  and  demanded  the  pay- 
ment of  the  S1700  in  money  and  a 
conveyance  of  the  land  in  Illinois ; 
and  that  the  defendant  neglected  to 
comply.  He  stated  the  value  of  the 
Illinois  land  to  be  $2000,  and  claim- 
ed that  he  was  entitled  to  recover 
the  consideration  agreed  by  the  con- 
tract to  be  paid.  The  second  count 
set  forth  the  same  facts,  and  asked 
for  a  specific  performance.  Beld, 
on  demurrer,  1.  That  although 
» there  was  no  express  conttact  or 
promise  of  the  defendant  to  pur- 
chase, or  to  pay  for,  the  plaintiff's 
ikrm,  there  was  a  clear  impUcaUon 
of  one;  the  instrument  being  an 
agreement  inter  partes,  and  signed 
by  both.  That  it  was  not  merely  a 
promise  made  by  one  party  to  the 
other,  but  an  agreement  made  by 
both,  and  binding  on  both,  2.  That 
the  measure  of  damages  was  the 
purchase  price  agreed  to  be  paid 
by  the  defendant.  8.  That  the  for- 
feiture of  600  dollars  was  not  in- 
tended as  damages  liquidated  by 
agreement  of  the  parties  to  be  paid 
Ui  lieu  of  performance,  but  as  a 
PfnaUy  to  enforce  the  execution  of 


the  agreement;  and  that  U  fonned 
no  bar  to  the  action.  4.  That  the 
contract  was  sufficiently  certain,  and 
definite,  to  become  the  foondation 
of  a  decree  for  a  specific  perform- 
ance.   Richards  v.  Edict,  260 

4.  The  word  agreemtnt  necessarily  im- 
ports two  parties;  and  when  one 
party  agrees  to  sell  his  farm  to  an- 
other, for  a  stipulated  price,  and 
both  parties  sign  the  agreement, 
there  is  a  promise  by  the  purchaser 
to  purchase  the  farm,  and  pay,  for 
it,  the  consideration  specified,  as 
clearly  implied  as  though  it  were 
expressed  in  words.  ib 

6.  Where  lands  agreed  to  be  conveyed 
are  not  definitely  described  in  the 
contract,  but  are  alleged  to  lie  in 
the  town  of  A.  county  of  L.  and 
state  of  Illinois,  and  they  are  the 
240  acres  owned  by  the  party,  this 
is  a  sufficient  description.  Such  a 
description  would  be  good  either  in 
a  deed  or  a  will.  i6 

6.  W.,  being  indebted  to  the  K.  bank, 
borrowed  of  fhe  plaintiffi  their 
notes,  which  he  left  with  the  bank 
as  collateral  security  for  his  indebt- 
edness, with  notice  to  the  bank  that 
they  were  mere  accommodation 
notes.  He  also  left  with  the  bank, 
as  collateral  security  for  the  same 
debt,  a  note  of  S.  which  was  business 
paper.  Subsequently  the  bank  dis- 
counted the  8.  note  for  W.,  and  ap- 
plied the  avails  towards  W.'s  debt. 
The  8.  note  not  being  paid  when 
due,  it  was  sued  by  the  bank,  and 
an  arrangement  was  made  between 
the  bank  and  the  parties  to  that 
note,  whereby  the  note  was  dis- 
charged, and  a  bond  taken  in  its 
place.  The  bond  was  conditioned 
for  the  payment  of  a  sum  certain,  at 
a  Aitnre  day,  but  was  given  with  a 
secret  agreement  that  it  should  be 
satisfied  if  the  bank  should  reooTer 
of  the  plaintiffs  the  debt  owing  by 
W.  The  bank  did  so  recover  of 
them,  and  then,  on  the  platntiA' 
requisition,  assigned  to  them  the 
claim  against  8.  That  claim  was 
unavailable  to  the  plaintiflb  becanae 
the  note  of  8.  had  been  discharged 
by  taking  the  bond,  and  the  bond 
was  discharged  by  the  subsequent 
act  of  the  bank.  The  plaintlflb 
having  paid  thehr  notes  in  ignorance 
of  the  arrangement  as  to  the  flL 
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note,  brought  their  Buit  to  recover 
of  the  bank  the  amount  dae  on  the 
S.  note.  Hdd,  1.  That  the  bank 
held  the  claim  on  the  S.  note  pri- 
marily for  their  own  secnrity,  and 
next  for  the  indemnity  of  the  plain- 
tifiSi ;  and  that  they  had  no  right  so 
to  deal  with  it  as  to  impair  that  in- 
demnity. 2.  That  having  impaired 
the  indemnity  to  which  the  plain- 
tiffs were  entitled,  by  so  treating 
the  S.  claim  as  to  make  it  entirely 
unavailable  to  all  parties,  the  bank 
was  bound  to  account  to  the  plain- 
tiffs for  the  amount  of  that  claim. 
Chester  v.  The  Kingston  Bankj    271 

7.  In  an  action  by  a  foreign  corpora- 
tion, to  recover  a  sum  of  money 
loaned  in  this  state,  the  defendant  is 
not  at  liberty  to  avail  himself  of  the 
defense  that  the  plaintiff*  was  pre- 
cluded by  the  terms  of  it's  charter 
from  making  such  loan.  The  Steam 
Navigation  Co.  v.  Weedt  878 

8.  Where  it  is  a  simple  question  of  ca- 
pacity to  contract,  arising  either  on 
a  question  of  regularity  of  organiza- 
tion or  of  powers  conferred  by  the 
charter,  a  party  who  has  had  the 
benefit  of  the  contract  cannot  be  per- 
mitted, in  an  action  founded  upon 
it,  to  question  its  validity.  ib 

9.  A  contract  which  is'expressly  with- 
in the  prohibition  of  a  statute  is 
void,  although  the  statute  is  only 
prohibitory  in  its  terms,  and  does 
not  declare  in  so  many  words  that 
all  contracts  therein  forbidden  shall 
be  Void.  Barton  v.  7%e  Port  Jack- 
son and  Union  FaUs  Plank  Road  Co. , 

897 

10.  Accordingly  heldt  that  under  the 
provisions  of  the  statute  prohibiting 
directors  of  plank  road  companies 
fh>m  being  concerned  in  any  con- 
tract for  the  making  or  working  of 
the  road,  or  any  part  thereof,  a  con- 
tract between  a  plank  road  company 
and  two  of  its  directors,  for  the  con- 
struction by  the  latter  of  a  portion 
of  the  road,  was  absolutely  void,  ib 

11.  Neither  the  directors  nor  stock- 
holders of  a  plank  road  company  can 
waive  the  provisions  of  a  statute  for- 
bidding the  directors  fVom  partici- 
pating in  the  benefits  of  a  contract 
for  building  the  rond.  ib 


12.  Whei;e  a  contract  grows  out  of,  or 
is  connected  with,  an  illegal  act,  the 
court  will  not  lend  its  aid  to  enforce 
it.  And  if  it  be  in  fact  connected 
with  the  illegal  transaction,  it  is 
tainted  with  the  illegality  of  the 
transaction  from  whence  it  sprung. 

ib 

18.  Where  there  are  two  considera- 
tions to  an  agreement,  if  either  of 
them  be  unlawful,  the  agreement  is 
void.  t^ 

14.  An  agreement  by  a  plank  rond 
company,  to  purchase  its  own  stock, 
is  against  public  policy.  And  the 
directors  have  no  power  to  make 
such  purchase  and  mortgage  the 
road,  and  make  the  stockholders 
personally  liable.  ib 

15.  Every  new  agreement  entered  into 
for  the  purpose  of  carrying  into  ef- 
fect any  of  the  unexecuted  provis- 
ions of  a  previous  illegal  contract, 
is  void.  ib 

16.  By  a  Mrritten  agreement  between 
S.  and  L.,  dated  August  28, 1844>  S. 
sold  to  L.  the  one  equal  undivided 
half  of  a  certain  machine  for  mak- 
ing lead  pipe  by  hydrostatic  pres- 
sure, together  with  the  steam  engine, 
boiler,  &c. ;  and  also  one  half  of  the 
patent  to  be  obtained  for  the  said 
machine.  For  which  L.  agreed  to 
pay  the  sum  of  84000,  as  follows : 
$1500  to  be  secured  by  a  good  ap- 
proved indorsed  note,  payable  in 
fifteen'  months  with  interest,  and 
$2500  and  interest,  Jn  bonds  and 
mortgages.  The  agreement  was  up- 
on these  conditions :  1.  That  in  case 
the  application  then  about  to  bo 
made  for  a  patent  for  the  said  ma- 
chine, including  the  process  for  tin- 
ning the  ^ipe,  should  fkil,  and  no 
patent  should  be  obtained,  securing 
to  L.  the  right  to  use  the  machine 
as  then  constmcted ;  or  2.  That  if 
a  suit  then  pending  in  favor  of  T. 
against  the  said  S.  and  others  should 
be  finally  determined  against  the 
defendants  therein,  then  the  said 
bargain  and  sale  should  be  void.  L. 
was  to  pay  the  expense  of  the  appli- 
cation, and  the  patent  was  to  be 
taken  out  in  his  name,  and  for  his 

^  benefit,  but  no  time  was  specified  in 

*  which  it  was  to  be  obtained.    Hdd, 

that  neither  of  the  conditions  wero 

condlUont  precedent  to  the  payment 
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of  a  note  for  S1600  firon  by  L.  In 
panoance  of  the  contract.  Sdden 
T.  Pringle,  468 

17.  And  it  appearing  that  a  patent  had 
been  obtained,  on  the  application  of 
L.,  dated  March  12, 1845,  which  was 
granted  to  L.  as  the  assignee  of  S. 
and  others,  the  inventors,  and  gave 
him  the  excIusiFc  right  of  making, 
using  and  vending,  &«.  a  certain 
"improvement  in  the  machinery 
used  in  the  manufacture  of  lead  pipe 
and  in  effecting  the  tinning  thereof 
intemaUy,"  it  was^rCA^r  Ac2<j,  that 
until  the  contrary  appeared  it  was 
to  be  presumed  that  this  was  the 
patent  contemplated  by  the  con- 
tract; and  that  the  condition  was 
therefore  to  be  deemed  fulfilled,  ib 

18.  Held  also,  that  if  the  suit  brought 
by  T.  had  been  determined,  that 
was  an  affirmative  fkct,  which  the 
defendant,  in  a  suit  upon  the  $1500 
note  was  bound  to  show ;  and  that 
In  the  absence  of  any  evidence,  the 
presumption  was  that  it  had  not 
been  determined,  or  that  the  deter- 
mination was  such  as  not  to  be  of 
any  service  to  such  defendant,      ii 

19.  There  are  no  precise  technical 
words  required  to  make  a  stipu- 
lation precedent  or  subsequent 
The  same  words  may  operate  as 
either  the  one  or  the  other,  accord- 
ing to  the  nature  of  the  transaction, 
and  as  evincing  the  intention  of  the 
parties.  They  are  to  be  construed 
either  precedent  or  subsequent  ac- 
cording to  such  intention,  to  be  col- 
lected fh>m  the  instrument  ib 

See  Pleading,  6, 6,  7. 
Practice,  4,  5. 


ALBANT  BASIN. 
Sk  Canal  Commissioners. 

ABCENDKENT. 
See  Justices'  Courts,  2,  8,  4. 

A&BEST. 

I.  The  defendant  was  consignee  and 
H«nt  of  »  ship  owi^ed  by  the  plain- 


tUft,  at  Baa  FruidMO.  His  duties 
were  to  take  a  general  chaige  of  the 
ship,  pay  all  expenses  relating  to 
her,  sell  her  and  pay  the  expenses 
of  the  sale,  and  then  to  account  to 
the  plaintifis,  as  their  debtor,  for  the 
balance  he  might  owe  them  after 
deducting  all  payments  previously 
made  by  him,  and  the  balance  due 
him  fVom  the  plaintaflb  on  a  former 
account  Beld,  that  the  defendant 
was  not  liable  to  arrest,  under  the 
179th  section  of  the  code,  as  a  flus- 
ter, agent  or  broker,  or  as  having 
received  the  plaintifi'  money  in  a 
fiduciary  capacity.  ChodrickY.  Du^ 
bar,  644 

2.  By  the  obtaining  of  a  judgment, 
the  original  cause  of  action  is 
merged.  Hence,  In  an  action  upon 
a  judgment,  the  defendant  is  not 
liable  to  arrest  upon  the  ground 
that  the  judgment  was  obtained 
for  moneys  received  by  him  in  a 
fiduciary  capacity.  t^ 

See  Non-imprisonment  Act. 


ASSIGNMENT. 

See  Debtor  and  Creditor,  1, 2. 
North  Am.  Trcet  and  Bahximo 

Co.,  8,  4,  6,  6. 
Witness,  2,  8,  4. 


ASSIGNOR  AND  A8SIGNSK. 
See  Witness,  2, 8,4. 


B 

BAILICBNT. 

1.  Contracts  of  bailment,  when  U  is 
sought  to  enlaige  the  liability  of  the 
bailee,  should  not  be  expounded 
unfltvorably  to  the  bailee,  beyond 
the  obvious  scope  of  the  terms  of 
the  agreement  Therefbre,  a  cove- 
nant to  inmre  should  never  be  im- 
plied; a  covenant  of  that  natorenol 
appertaining  to  contracts  of  bail- 
ment   Ames  V.  BeUen,  61$ 

2.  By  a  clause  in  a  charter  party,  bind- 
ing the  charterer  to  return  the 
boats  at  a  given  period,  **inas  good 
con^itUmaatke^nawttin^wUkthM  a> 
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tepUon  eftkf  mrdina/ry  use  aihd  wear" 
the  charterer  does  not  undertake 
to  become  an  inmrer  against  the 
perils  of  the  sea,  or  risks  of  naviga- 
tion ;  and  if  the  boats  are  wrecked 
and  lost  in  a  violent  storm,  duriug 
the  continuance  of  the  charter,  with- 
out his  fault,  he  is  not  liable  for 
their  value.  ih 


BANKS. 

1.  It  is  lawfiil  for  a  bank  to  receive 
deposits,  and  to  agree  to  pay  inter- 
est on  them.  Such  a  transaction, 
being  lawAil,  standing  alone,  docs 
not  become  unlawful  because  of  the 
issuing  of  a  certificate  of  deposit  by 
the  bank,  payable  with  an  interest 
of  6  per  cent  on  demand,  or  6  per 
cent  if  not  called  for  in  a  year. 
Pdham  v.  Adams,  884 

2.  And  the  depositor  may  recover  the 
money  deposited,  in  an  action  upon 
the  agreement,  with  interest  frCm 
the  time  of  the  deposit.  ib 


BILLS  OF  EXCHANGE. 
See  Principal  and  Agent,  2, 8,  4,  S. 

BOND. 

1.  Bonds  issued  In  this  state,  payable 
in  England,  and  in  English  coin,  are 
not  usurious,  though  sold  under  par 
in  England.     Curtis  v.  LeaviUf    809 

2.  A  bond,  after  reciting  that  the  ob- 
ligee had  loaned  to  W.  T.  C,  one  of 
the  obligors,  the  sum  ef  $1230,  and 
that  in  case  there  should  be  any  of 
said  money  left,  at  the  time  of  her 
death,  she  intended  to  give  the  same 
to  the  two  children  of  W.  T.  €., 
was  conditioned  that  W.  T.  G. 
should  pay  to  the  obligee  the  inter- 
est quarterly  during  her  life,  and 
$100  of  the  principal  whenever  she 
should  wish  to  go  a  journey,  &.C., 
upon  ten  days'  notice  in  writing; 
and  that  he  should  irom  time  to 
time  pay  to  her  such  other  portion 
of  the  principal  as  the  obligee 
should  need,  and  require  to  be  paid 
for  her  support  and  maintenance. 
And  in  case  any  dispute  should 
iuise  between  the  parties  as  to  the 
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amount  so  to  be  paid,  that  W.  T.  0. 
would  pay  such  portion  or  portions 
of  the  principal  as  the  county  judge 
should  from  time  to  time  adjudge 
and  determine  that  he  ought  to  pa^ 
to  the  obligee  for  her  support,  &.c. 
The  parties  disagreed  as  to  what 
amount  the  obligee  needed  for  her 
support  and  maintenance,  and  the 
question  was  referred  to  the  county 
judge  in  pursuance  of  the  provision 
to  that  effect  in  the  bond.  After 
the  parties  had  appeared  before  the 
county  judge,  and  the  matter  had 
been  adjourned,  the  obligee  request- 
ed the  judge  to<decIine  acting,  who, 
at  her  request  and  by  her  procure- 
ment, did  decline  making  any  de- 
cision. Held,  that  the  provision  in 
•  the  bond,  for  the  reference  of  the 
question  to  the  county  judge,  was 
valid,  and  capable  of  being  enforced. 
And  that  the  obligee  having  pre- 
vented a  decision  by  the  county 
judge,  or  procured  him  to  decline 
making  an^',  she  was  not  entitled 
to  recover  any  portion  of  the  prin- 
cipal, in  an  action  upon  the  bond. 
Stewart  v.  Cuyler,  482 

See  North  American  Trust  and  Bank* 
INQ  Company,  2,  9. 


BRIDGES. 
Jbee  Canal  Commissioners. 

c 

CALLS  ON  CAPITAL  STOCK. 
See  Corporations,  &,  7,  8, 9, 10. 

CANAL  BOATS. 

1.  There  is  no  statute  now  in  force  re- 
quiring canal  boats  or  scows,  while 
navigating  the  canals  or  the  Hudson 
river,  as  fach,  to  be  registered  in 
the  offices  of  the  collectors  of  cus- 
toms of  the  United  States.  Bieksr. 
Wimams,  628 

2.  Acanalboator8oowf8iiota"tKf> 
sel  of  the  United  Stales,"  within  the 
meaning  of  the  act  of  congress  de- 
claring that  no  bill  of  sale,  mortr 
gage«  Ac  of  «ur  Tessel  or  part  o(  a 
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T6B8el,  of  the  United  States,  shall  be 
Talid,  unless  the  same  shall  be  re- 
corded in  the  office  of  the  collector 
of  the  cnstoms  where  snch  ressel  is 
registered  or  enrolled.  id 

9.  Nor  will  the  fact,  that  a  canal  scow 
happens  to  be  nayigating  the  Hud- 
son rirer,  on  its  return  voyage  frotn 
Brooklyn,  in  tow  of  a  steamboat, 
ehange  its  character,  or  bring  it 
within  the  operation  of  the  act  of 
congress.  ib 


CANAL  COMBflBSIONERS. 

1.  Thednty  of  keeping  the  bridges 
orer  the  Albany  basin  in  repair  was 
never  assumed  by  the  pier  owners. 
Or  if  it  was  assumed,  the  pier  own- 
ers were  relieved  from  that  burden 
by  the  act  of  the  legislature  of  April 
4, 1849,  by  which  the  rights  of  the 
parties  were  changed,  and  declared 
anew.    FblleUy.  ThePeopUf      198 

2.  The  bridges  over  the  Albany  basin 
belong  to  the  state,  and  are  under 
the  control  of  the  canal  commission- 
ers ;  as  much  so  as  any  bridge  cross- 
ing the  Erie  canal.  ib 

3.  And  if  one  of  those  bridges  is  out 
of  repair,  and  in  a  dangerous  con- 
dition, so  as  to  be  a  public  nuisance, 
it  irthe  duty  of  the  canal  commis- 
aioners  either  to  remove  or  to  repair 
it;  and  for  neglecting  or  refasingto 
do  so,  an  indictment  lies  agahist 
them.  ib 

4.  Although  the  canal  commissioners 
may  be  authorized,  in  the  exercise 
of  the  discretion  vested  in  them,  to 
decide  that  the  public  convenience 
no  longer  requires  that  such  bridge 
should  be  continued,  yet  if  they 
have  such  power,  it  is  at  least  their 
duty  to  remove  the  bridge,  after  it 
becomes  a  nuisance.  Per  Harris,  J. 

ib 


CASES  OVERRULED. 

Brisbame  r.  PraU  (4  Denw,  08)  over- 
ruled.   Seeley  v.  Engea,  530 


friUy. 
nled. 


!8  Wend,  864)  over- 
V.  Snfder,  661 


CERTIFICATE  OP  DEPOSIT. 
See  Fbbe  Banks,  4. 

CHARGE. 

A  chai^,  by  a  testator,  npon  the  in- 
come of  his  estate,  for  the  edncatioo 
of  his  grandchildren,  is  not  void  as 
illegally  suspending  the  power  of 
alienation  of  the  real  estate,  and  the 
absolute  ownership  of  the  peisonal 
property.    Hunter  v.  Banter,       2& 

CHARTER. 
See  Corporations,  11. 

CHARTER-PARTY. 
See  Bailmknt,  2. 

CHATTEL  MORTGAGE. 

1.  If  a  chattel  mortgage  is  filed  in  the 
•  clerk's  office  of  the  town  in  whicb 

the  mortgagor  resided  at  the  time 
of  its  execufiant  that  is  sufficient ; 
whether  the  mortgagor  be  a  resident 
of  that  town  at  the  time  ofJUing 
the  mortgage,  or  not.  Biicks  v. 
WUUam,  52S 

2.  The  statute  contains  no  direction  aa 
to  the  time  within  which  a  chattel 
mortgage  shall  be  filed ;  and  in  the 
absence  of  any  snch  provision  the 
courts  have  no  power  to  supply  the 
deficiency,  t>r  to  declare  a  mortgage 
void  because  of  its  not  having  beeo 
filed  at  the  time  it  was  executed,  ib 

8.  Tet  if  creditors,  or  bona  Jide  pur- 
chasers, should  acquire  rights  in  the 
property  mortgag^,  before  the  fil- 
ing of  the  mortgage,  the  lien  of  the 
mortgage  will  be  postponed  to  such 
righU.  ib 

4.  Where  a  person  takes  a  mortgage 
upon  personal  property,  to  secure  a 
pre-existing  debt,  without  parting 
with  any  new  consideration,  or  re- 
linquishing any  security,  or  incur- 
ring any  liability,  upon  the  ikith  of 
the  mortgage,  he  will  not  be  con- 
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«dered  a  bona  Jlde  mortgagee,  as 
againat  the  true  owner  of  the  prop- 
erty. Woodhim  y.  ChamberUn,  446 


CHATTELS  EEAL. 

iS^e  SSTATEB  FOR  YbaRI. 

COLLECTOR 

Of  School  District, 

See  School  District. 

COLLISION. 

1.  A' person  snstaining;  an  injury  from 
a  collision  with  the  wagon  of  anoth- 
er, upon  the  highway,  through  the 
negligence  of  the  latter,  may  recover 
therefor,  if  he  could  not  have  avoid- 
ed the  collision  by  the  use  of  ordi- 
nary means.     Center  v.  Pinner      94 

2.  If  ordinary  diligence  by  the  plain- 
*  tiff  will  not  prevent  the  injury,  he  is 

not  considered  in  any  degree  the 
author  of  the  wrong.  ib 

S.  In  order  to  excuse  a  collision  upon 
the  highway,  on  the  ground  of  inev- 
itable accident,  it  must  appear  that 
the  collision  was,  unavoidable,  and 
without  any  blame  imputable  to  the 
defendant.  ib 


COMMISSIONERS  OF  HIGHWAYS. 

The  commissioners  of  highways  of  two 
towns  cannot  unite  at  plaintiffii  and 
bring  an  action  to  recover  a  penalty 
or  forfeiture,  for  an  encroachment 
upon  a  highway  running  on  the  line 
between  such  towns.  Bradley  v. 
Blair,  480 


COMMON  CARRIERS. 

1.  It  is  a  general  rule  that  the  contract 
of  a  common  carrier,  for  the  convey- 
ance of  goods,  must  be  completely 
performed  by  the  delivering  of  the 
goods  at  the  place  of  destination, 
before  freight  can  be  demanded. 
Yet  where  a  carrier,  upon  his 
arriTal  at  the  piaeo  of  deU?ery, 


reported  himself  ready  to  deliver 
his  cargo,  but  the  consignee  was  not 
ready  to  receive  it,  and  the  carrier'i 
vessel,  after  waiting  several  days 
for  an  opportunity  to  discharge  her 
cargo,  was,  while  thus  waiting,  ear- , 
ried  away  by  a  freshet,  and  capsized 
and  her  cargo  lost  overboard,  so 
that  it  could  not  be  delivered  to 
the  consignee ;  Held,  that  flight  was 
nevertheless  recoverable.  Wrioht, 
J.,  dissented.  Clendamiel  y.  TudC" 
erman,  184 

2.  In  such  a  case  the  carrier  having 
tendered  a  delivery  of  the  goods, 
and  being  obliged,  against  his  will, 
and  without  any  fault  or  neglect  on 
his  part,  to  retain  the  possession,  his 
contract  as  a  carrier  is  performed, 
and  he  holds  the  goods  as  a  mere 
bailee  in  deposit,  liable  only  when 
chargeable  with  negligence.  ib 

8.  A  carrier,  having  arrived  with  the 
goods  at  the  place  of  destination  and 
offered  to  deliver  them,  the  owner  or 
consignee  is  bound  to  receive  them 
within  a  reasonable  time.  And  if 
he  neglects  to  do  so,  the  carrier  may, 
if  practicable,  leave  the  goods  in 
store,  and  thus  discharge  hfanself 
ftom  all  ftirther  liability.  ib 

See  Ships  aud  Shipping. 


COMMON  SCHOOLS. 

The  city  superintendent  of  eommon 
schools  for  the  city  and  county  of 
New- York  has  power  to  annul  a  cer- 
tificate granted  to  a  teacher.  The 
People  V.  The  Board  of  Education, 

299 

CONSTITUTIONAL  LAW. 

1.  The  act  of  April,  1848,  relative  to 
married  women,  and  the  amendment 
thereto  of  April  11, 1849,  so  far  as 
they  relate  to  future  acquisitions, 
are  not  in  conflict  with  the  constitu- 
tion of  the  United  States,  as  impair- 
ing the  obligations  of  the  marriage 
contract    Blood  Y.  Humpkref,    660 

2.  Neither  are  those  acts,  so  ikr  as 
future  acquired  property  is  con- 
cerned ,  in  conflict  with  any  provision 
of  the  state  constitution.  ik 

See  CoBPORATiONs,  4. 

Joint  Stock  Aaiocianoas. 
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COBPOBATIONS. 


1.  In  an  action  by  a  creditor  of  a  man- 
nfkctnring  corporation  in  the  connty 
of  Herkimer,  against  a  stockliolder, 
to  compel  the  payment  of  his  debt, 
if  it  appears  from  the  complaint  that 
the  dissolution  of  the  company  took 
place  under  Ihe  act  of  April  16, 1852, 
"  to  fkcilitate  the  dissolution  of  man- 
ufacturing corporations  in  the  coun- 
ty of  Herkimer,"  that  fact  will  be 
fatal  to  the  action.  The  Herkimer 
County  Bank  Y.  Parman,  116 

2.  But  if  the  complaint  alleges  the  dis- 
solution of  the  corporation,  without 
any  thing  to  indicate  that  the  pro- 
ceeding was  imder  that  act,  the 
court  will  not,  on  demurrer,  assume 
that  it  was.  On  overruliDg  the  de- 
murrer, however,  it  will  give  the 
defendant  leave  to  answer,  in  order 
that  he  may  set  up  that  fact  as  a 
defense.  ib 

S.  The  act  of  April  16, 1852,  "  to  facU- 
itate  the  dissolution  of  manufactur- 
ing corporations  in  the  county  of 
Herkimer,  and  to  secure  the  pay- 
ment of  their  debts  without  prefer- 
ences," and  proceedings  had  by  a 
corporation  pursuant  to  the  provis- 
ions of  that  act,  vest  in  the  trus- 
tees the  debts  due  to  creditors  fh>m 
stockholders,  and  constitute  a  bar 
^  an  action  by  a  creditor  against  a 
stockholder  of  such  corporation, 
under  section  7  of  the  act  of  March 
22d,  1811,  relative  to  "  incorpora- 
tions for  manufkcturing  purposes." 
Waiker  v.  Crain,  119 

4.  The  act  of  April  1, 1852,  is  not  un- 
CQustitutional,  as  impairing  the  obli- 
gation of  stockholders,  under  the 
7th  section  of  the  act  of  1811 .       ib 

5.  A  subscription  to  the  capital  stock 
of  any  company,  ttom  a  member- 
ship in  which  a  shareholder  may 
derive  pecuniary  advantage,  gives 
to  the  subscriber  such  an  interest 
as  win  support  a  promise  to  pay  for 
the  shares.  The  Fknrt  Edward  and 
Fort  Mtter  Plank  Road  Company  v. 
Payne,  667 

6.  Such  an  enterprise  is  a  combination 
of  means  for  mutual  profit,  and  is 
in  no  sense  a  gift,  or  a  promise 
without  ooDsidevatioii.  t^ 


7.  If  the.  act  of  incorporation,  or  any 
public  statute,  declares  the  subacri- 
ber  to  the  stock,  or  proprietor  of  the 
shares,  shall  pay  calls  made  there- 
on ;  or  if  he  agrees  to  do  so,  whether 
in  the  articles  of  association,  or 
other  legal  instrument,  he  is  per- 
sonally liable ;  even  although  the 
corporation  has  power  to  forfeit  his 
stock  for  non-payment  iA 

8.  And  when  a  right  of  forfeiture  ia 
given,  the  remedies  are  either  cu- 
mulative, or  in  the  alternative,  ac- 
cording to  the  terms  of  the  statute 
or  of  the  agreement.  ib 

9.  But  where  a  right  of  forfeiture  b 
given,  either  by  the  act  of  incorpo- 
ration or  by  the  terms  of  the  sub- 
scription, but  no  absolute  duty  to 
pay  is  imposed  by  statute,  and  there 
is  no  promise  to  pay,  neither  the 
subscriber  to  the  stock,  nor  the 
shareholder,  is  personally  liable  to 
the  corporation,  for  calls.  ib 

10.  A  subscription  to  the  capital  stock 
of  a  corporation  may  be  upon  a  con* 
dition  precedent ;  and  in  that  case 
the  subscriber  is  not  liable  for  calls, 
nor  can  he  properly  be  considered 
a  shareholder,  until  the  condition 
has  been  fVilfilled.  ib 

11.  A  charter  to  a  private  corporaUon 
must  be  accepted.  And  the  rule  is 
the  same  as  to  Anendments.  After 
a  charter  has  been  accepted,  courts 
may,  in  some  cases,  perhaps,  com- 
pel the  corporation  to  fulfill  tho 
purposes  of  its  creation  ;*  and  a  ma- 
jority of  the  corporators  may  ooih 
trol,  when  confined  to  the  ordinaiy 
transactions  of  the  company,  and 
consistent  wUh  the  original  object 
of  its  formation.  But  every  thing 
relating  to  the  organization  of  a  pri- 
vate corporation  is  mere  matter  of 
individual  contract;  and  the  com- 
pact which  is  to  clothe  its  members 

'  with  an  artificial  corporate  exists 
ence,  must  receive  the  voluntary 
assent  of  the  whole,  T%e  TVoy  and 
Rutland  Raiirotul  Conwany  y.  for, 

681 


COBPOBATION  OF  NEW-YOBK. 

1.  The  corporation  of  the  city  of  New- 
Tork  has  the  ezdnsive  right  to  con- 
trol and  regulate  the  use  of  tke 
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Btreets  in  the  city.  Id  this  'respect 
it  is  endowed  with  legislative  sove- 
reignty. And  the  exercise  of  that 
sovereignty  has  no  limit,  so  long  as 
it  is  within  the  objects  and  trusts 
for  which  the  power  is  conferred. 
MUAau  Y.  Sharpf  435 

2.  An  ordinance  regulating  a  street  is 
a  kgisUdive  act,  entirely  beyond  the 
control  of  the  judicial  power  of  the 
state.  ib 

8.  But  a  resolution  declaring  that  cer- 
tain individualsi  designated  as  the 
associates  of  the  Broadway  railroad, 
shall,  upon  certain  conditions  and 
stipulations  therein  specified,  have 
the  authority,  and  consent  of  the 
common  council  to  lay  a  double 
track  for  a  railway,  in  Broadway, 
and  to  establish  a  railway  therein, 
and  conferring  privileges  exclusive 
in  their  nature  and  designed  to  be 
perpetual  in  their  duration,  is  not  a 
legislative  act,  regulating  the  use 
of  the  street,  but  is  a  grant  of  the 
use  itself,  to  the  extent  specified,  ib 

4.  Such  a  resolution  is  not  within  the 
powers  conferred  upon  the  common 
council,  and  is  therefore  void.        ib 

6.  The  corporation,  by  such  a  resolu- 
tion, assumes  to  surrender  a  portion 
of  its  municipal  authority,  and  in 
legal  effect  agrees  with  the  grantees, 
that  so  far  as  they  may  have  occa- 
sion to  use  the  street  for  the  pur- 
pose of  constructing  and  operating 
their  railroad,  the  right  to  regulate 
and  control  the  use  of  the  street 
shall  not  be  exercised.  ib 

6.  On  the  4th  of  June,  1861,  a  resolu- 
tion was  passed  by  the  common 
council  of  the  city  of  New- York, 
providing  that  Wall-street,  on  the 
northerly  side,  between  Broadway 
and  Nassau-streets,  should  be  wid- 
ened four  feet,  and  that  the  counsel 
to  the  corport^tion  should  take  the 
necessary  legal  measures  therefor; 
except  that  the  building  on  the  cor- 
ner of  Nassau-street  should  not  be 
required  to  be  taken  down  until 
June  1 ,  1860.  In  May  previous,  the 
Bank  of  the  Republic,  the  owner  of 
the  lot  on  the  comer  of  Nassau- 
street,  had  contracted  for  the  erec- 
tion of  a  building  upon  the  lot,  and 
the  same  was  erected)  accordingly, 
during  the  rammer  and  lUl  of  l&l. 


In  July,  1861,  the  supreme  court 
appointed  commissioners  of  esti- 
mate and  assessment,  without  notic- 
ing the  exception  in  the  resolution, 
and  the  commissioners  subsequently 
made  a  report,  allowing  to  the  bank 
the  value  of  the  larid  taken  fVom  it 
for  widening  the  street,  but  allowing 
nothing  for  damages  to  the  build- 
ingf  on  the  ground  that  it  had  been 
erected  after  the  passage  of  the 
resolution  for  widening  the  street. 
Ilelfl  that  the  report  was  erroneous, 
in  not  allowing  for  damages  to  the 
building ;  and  an  order  made  at  spe- 
cial term,  denying  a  motion  to  con- 
firm such  report,  or  to  refer  it  back, 
on  the  ground  that  the  resolution 
was  void  by  reason  of  the  exception, 
was  affirmed.    Matter  of  Wall-street^ 

617 

7.  There  is  no  statute  establishing  per- 
manently the  lines  or  comers  of 
streets  in  the  lower  part  of  the  city 
of  New- York.  ib 

8.  The  act  which  authorized  the  laying 
out  of  the  upper  part  of  the  city,  and 
the  opening  of  streets  there,  and 
prohibited  compensation  to  those 
who  should  build  on  the  site  of  the 
streets  then  laid  out,  (2  R,  L.  of 
1813,  p.  414,)  also  authorized  the 
corporation  to  extend,  enlarge  or 
otherwise  improve  any  street  in  the 
lower  part  of  the  city,  but  imposed 
no  restriction  on  the  right  of  the 
owners  in  that  section  to  receive 
compensation  for  their  buildings  at 
whatever  time  erected.  This,  by 
implication,  leaves  to  the  owners  in 
the  lower  portion  of  the  city  the  gen- 
eral right  to  improve  their  lands 
when  and  as  they  please,  until  such 
lands  shall  be  finally  occupied  by 
the  public.  ib 

9.  The  corporation  does  not  bind  itself 
to  adopt  an  improvement,  either  by 
passing  a  resolution  to  have  it  done, 
or  by  having  commissioners  ap- 
pointed to  carry  it  out ;  nor  by  any 
other  act,  short  of  a  confirmation 
of  the  commissioners'  report,  by  the 
supreme  court.  At  any  time  pre- 
vious to  such  confirmation  the  cor- 
poration may  disconUnne  the  pro- 
ceedings, ib 

10.  The  appointment  of  c'ommissionera 
of  estimate  and  assessment  does 
not  operate  like  a  notice  of  Us  pen- 
densj  so  as  to  prereat  an  owner  of 
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land  fVom  going  on  to  improve  it,  by 
erecting  buildings  thereon.  ib 

See  Municipal  Corporations. 


COUNTY  COURTS. 

1 .  Connty  courts  are  not  inferior  courts, 
in  the  sense  that  every  thing  is  re- 
quired to  be  specifically  certified, 
upon  their  records,  under  the  pen- 
alty of  their  judgments  being  liable 
to  be  attacked  and  avoided  collat- 
erally.   Kimdolfy.  T%alheimer,   606 

2.  Jurisdiction  will  be  intended,  in 
their  favor,  when  the  contrary  does 
not  expressly  appear,  ib 


COURT  OF  SESSIONS. 

1.  The  court  of  sessions  made  an  or- 
der that  the  defendant  should  sup- 
port his  mother,  at  his  own  house ; 
or,  in  defkult  thereof,  that  he  should 
pay  so  much  per  week.  After  he 
had  supported  her  at  his  house  about 
one  year,  she  left  him,  without  any 
Just  cause.  The  superintendents  of 
the  poor  paid  for  her  support,  while 
80  absent,  for  a  time,  and  then  took 
her  to  the  poor-house.  After  she 
left  the  defendant's  house,  he  gave 
notice  to  the  superintendents  thilt 
he  was  ready  and  willing  to  receive 
and  support  her  in  his  family,  and 
not  elsewhere ;  Held^  he  was  not  lia- 
ble for  a  breach  of  the  order.  Con- 
verse  v.  McArihutf  410 

2.  An  order  for  the  support  of  an  in- 
digent parent,  made  by  the  court  of 
sessions,  consisting  of  the  county 
judge  and  two  justices  of  the  peace, 
one  of  the  Justices  being  also  a  su- 
perintendent of  the  poor  and  join- 
ing in  the  application  and  notice 
and  in  the  motion  for  the  order,  is 
void,  U  seems;  although  the  order 
appears  to  have  been  entered  by 
the  consent  of  the  attorney  of  the 
aon.  ib 

3.  Where  one  of  the  members  of  a 
court  of  sessions  granting  an  order 
of  maintenance,  is  one  of  the  per- 
sons who,  as  superintendents  of  the 
poor,  apply  for  the  order,  the  court 
lias  no  jurisdiction,  and  the  proceed- 
ings and  order  are  void.  Baldwin 
V.  lOeArtAur,  414 

Sss  Pooit«  8. 


D 

BAHAGBS. 

1.  In  an  action  for  the  breacb  of  a 
contract  of  warranty  upon  the  sale 
of  a  horse,  the  measure  of  damages, 
as  a  general  rule,  is  the  difference 
in  value  between  the  horse  as  repre- 
sented and  his  actual  value.  Skanm 
V.  Mosher,  518 

2.  ;So,  in  case  of  a  simple  legal  vrong, 
committed  without  circumstances  of 
fraud  or  willfulness,  the  plaintiff  can 
only  recover  the  damages  necessa- 
rily resulting  fh»n  the  act  com- 
plained of.  ^ 

8.  But  when  the  wrong  complained  of 
is  characterized  bj  fraud,  malice,  or 
gross  carelessness,  the  rule  of  dam- 
ages should  be  extended,  so  as  to 
embrace  all  damages  which  natural- 
ly flow  therefh)m.  »* 

4.  Thus,  where  the  defendant,  ap«a 
the  sale  of  a  mare  to  the  plaintiff; 
represented  to  him  that  she  was 
perfectly  gentle  and  kind,  which 
representation  was  false,  and  in  an 
action  to  recover  damages  for  such 
false  and  fraudulent  representation 
the  plaintiff*  proved  that  within  two 
days  after  the  sale  and  purchase  he 
attempted  to  drive  the  mare  before 
a  buggy,  when  she  commenced  run- 
ning and  kicking,  and  the  bu^y 
was  broken,  and  the  plaintiff,  to  save 
his  life,  sprung  to  the  ground,  and 
thereby  broke  one  of  his  legs ;  Beid, 
that  evidence,  offered  by  the  plaln- 
f  tiff,  to  show  the  nature  and  extent 
of  the  injury  to  his  leg;  the  length 
of  time  he  was  confined  to  his  house, 
disabled  fi-om  labor;  the  expenses 
necessarily  incurred  in  effecting  a 
cure;  the  permanent  character  of 
the  iigury  to  his  limb ;  and  as  to 
the  damage  done  to  the  buggy, 
should  have  been  received;  and 
that  it  should  have  been  left  to  the 
jury  to  say,  as  a  question  of  ftet, 
whether  such  iiguries  resulted  fhHn 
the  viciousness  of  the  mare,  and 
were  the  probable  and  natural  con- 
sequences of  the  fraud  practioed 
upon  the  plaintiff  by  the  defendant. 

w 
See  AOREEMBNT,  8. 

Corporation  of.  Nsw-TobK|  6w 
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DEBTOR  AND  CBEDITOR. 

(1.)  Assignmenls  for  the  benefit  of  credr 
Hon, 

1.  An  assigDment,  made  bj  a  debtor 
for  the  benefit  of  his  creditors,  is 
not  rendered  fVandulent  and  void 
npon  its  face  by  a  provision  author- 
izing the  assignee  "  to  employ  suit- 
able agents  at  a  reasonable  compen- 
sation to  be  paid  out  of  the  efiTects 
assigned,  and  generally  to  adopt 
snch  measures  in  relation  to  the 
settlement  of  the  estate  as  will  in 
his  judgment  promote  the  true  in- 
terest thereof."    Man/tk  t.  WUbeck, 

888 

2.  The  discretion  conferred  by  snch  a 
provision  will  not  be  construed  to 
mean  a  discretion  unlimited  by  the 
rules  of  law,  but  one  to  be  kept 
within  the  legal  limits.  ib 

(2.)  Presumptums  arising  on  transfer  of 
coUateral  securities.  Election  by  cred- 
iior  to  accept  satisfaction  out  of  cot- 
UUerals. 

8.  The  plaintiflT,  having  a  debt  against 
H.  &  M.,took,  as  collateral  security 
for  the  payment  thereof,  two  prom- 
issory notes  made  by  M.  db  C,  pay- 
able in  two  and  three  months,  and 
transferred  one  of  the  notes  to  G. 
R.  C,  who  brought  an  action  and 
obtained  a  judgment  thereon ;  the 
other  note  was  prosecuted  to  judg- 
ment by  the  plaintiff,  and  both 
judgments  were  afterwards  assigned 
by  the  respective  plaintifi  to  P. 
It  did  not  appear  upon  what  terms 
or  conditions  the  first  note  was 
transferred  to  Q.  R.  C,  and  the 
judgment  upon  it  assigned  to  P.,  nor 
upon  what  terms  the  other  judg- 
ment was  assigned  to  P.  by  the 
pUintifiT.  Heldj  that  the  presump> 
tion  was,  that  the  note  and  judg- 
ments were  transferred  absolutely 
and  without  recourse  to  the  plain- 
tilT;  and  that  consequently  the 
principal  debt  must  be  regarded  as 
satisfied  to  the  plaintiff  out  of  the 
collateral  securities.  Bowks  ▼. 
Binchdiffe,  492 

4.  Bdd  also,  that  the  presumption  was, 
that  the  note  and  judgments  were 
transferred  for  the  fVill  amount  ap- 
pearing to  be  due  upon  them ;  but 
th*t  e?«n  if  they  were  traotfemd 


for  a  less  amount,  it  would  be  at 
the  plaintiff's  loss,  and  he  would  bo 
regarded  as  having  elected  to  ac- 
cept satisfaction  otit  of  the  collate- 
rals, and  would  be  boifod  by  such 
election ;  and  could  not  be  permit- 
ted afterwards  to  resort  to  the  prin- 
cipal debt,  to  recover  any  deficiency. 

ib 

6.  A  creditor  holds  all  collateral  secu- 
rities as  the  agent  or  trustee  of  bis 
debtor,  to  be  collected  for  the  ben- 
efit of  the  latter,  in  discharge  of 
the  principal  debt,  and  to  be  sur- 
rendered whenever  such  princi- 
pal debt  is  paid,  before  resort  is 
had  to  the  securities.  And  if  he 
undertakes  to  transfer  them  to  third 
persons,  without  the  authority  of 
the  principal  debtor,  the  law  will 
hold  that  he  has  elected  to  take 
th^m  at  the  amount  due  upon  their 
face,  in  satisfaction,  to  that  extent, 
of  the  principal  debt  ib 

(8.)  Taking  coUateral  security  no  dis- 
charge of  debtor. 

6.' The  mere  taking  of  the  notes  of 
third  persons,  on  time,  as  collateral 
security  for  the  debt  of  another, 
will  not  operate  to  discharge  the 
debtor;  the  right  of  action  upon 
the  original  debt  not  being  suspend- 
ed.    Hawks  ▼.  Binchdiffe,  492- 

See  Written  Instruments 


DEVISE. 

See  Limitation  of  Estates. 
Will. 


DEED. 

1.  The  word  "  seised,*'  in  a  conveyance, 
does  not  confine  the  description  to 
tangible  property.  Seisin  has  re- 
ference to  the  estate,  and  not  to  Uio 
thing  in  which  the  estate  exists. 
BwnUr  t.  Bunterf  26 

2.  Where  u  deed  conveyed  property  to 
J.  H.  to  be  held  by  him  in  trust  to 
and  for  the  use  of  the  grantee  and 
his  wifb,  during  their  natural  lives, 
and  for  the  use  of  the  survivor 
daring  hii  or  her  lift;  uidiipoallM 
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death  of  tho  survivor  the  property 
was  to  be  held  in  trust  for  the  use 
of  their  son,  £.  D.  H.,  if  he  should 
then  be  a  minor,  until  he  should 
attain  the  age  of  twenty-one  years  ; 
or  if  he  should  then  be  of  full  age, 
or  when  he  should  attain  that  age, 
it  was  to  vest  in  him  absolutely; 
Held  that  the  deed  was  to  be  con- 
strued as  providing  that  the  prop- 
erty should  be  held  for  the  use  of 
the  parents,  and  the  survivor,  dur- 
ing life ;  and  that  upon  the  death 
of  the  survivor  and  the  full  age  of 
the  son  it  should  vest  in  him  abso- 
lutely, ib 

8.  Authority  was  also  conferred,  by 
the  same  deed,  upon  J.  H.,  his  heirs 
and  assigns,  or  the  guardians  of 
such  of  his  heirs  as  might  be  minors, 
to  make  sales  or  leases  of  all  or  any 
part  of  the  estate  included  in  the 
deed ;  but  it  was  expressly  provided 
that  the  amsideralionSf  rents,  issues 
and  profits  of  what  might  be  sold 
should  be  subject  to  the  trusts  spe- 
cified in  that  conveyance.  Under 
this  power  J.  H.  sold  a  portion  of 
the  lands,  and  received  a  part  of 
the  consideration  money.  &e  also 
leased  another  portion  of  such  lands, 
in  perpetuity,  and  received  a  part 
of  the  rents  accruing  during  his  life. 
He  also  entered  into  contracts  for 
the  sale  of  another  portion  of  these 
lands  and  received  a  part  of  the 
consideration  money,  and  made  con- 
tracts for  the  extinguishment  of  the 
rents  of  a  portion  of  the  lands  held 
under  perpetual  leases,  and  received 
a  part  of  the  consideration  money.. 
Hdd,  that  in  all  those  cases  where 
the  contracts  were  not  consummated 
by  conveyances,  the  property  had 
not  been  divested,  but  after  the 
death  of  J.  H.  was  in  his  son  £.  D. 
H. ;  and  the  requisite  conveyances 
should  be  executed  by  the  latter. 

ib 

4.  Beld  also,  that  J.  H.  was  entitled, 
during  his  life,  to  the  rents,  issues 
and  profits  of  the  unsold  lands,  and 
to  the  interest  accruing  on  the  con- 
sideration moneys  of  such  portions 
of  the  real  estate  as  he  bad  sold,  or 
contracted  to  sell.  And  that  upon 
bis  death,  his  son  £.  D.  H.  became 
seised  in  fee  of  the  unsold  lands, 
and  the  rents  on  the  then  existing 
•nd  uuafifected  leases,  and  entitled 
to   the  consideration  moneys  for 


that  portion  of  the  estate  which  had 
been  sold ;  whether  it  bad  been 
paid  to  J.  H.  or  remained  nnpaid  at 
the  time  of  his  decease.  ib 

5.  Jf eld  further,  that  the  principal  mon- 
eys which  had  been  received  by  J. 
H.  in  his  lifetime,  on  account  of  the 
lands,  or  which  remained  unpaid  at 
his  death,  belonged  to  £.  D.  H. ; 
and  that  so  much  of  the  accruing 
income  as  remained  unpaid  at  the 
death  of  J.  H.  was  the  property  of 
J.  H.  and  passed  under  his  will,  as 
a  portion  of  his  personal  estate,    ib 

6.  Where  such  deed  conveyed  lands  in 
trust  for  J.  H.  and  his  wife,  during 
life,  and  for  their  son,  £.  D.  H., 
during  his  minority;  and  on  th» 
death  of  both  parents,  and  the  ter- 
mination of  such  minority,  E.  D.  H. 
was  to  stand  seised  of  all  the  estate, 
to  and  for  the  sole  use  of  himitelf, 
his  heirs  and  assigns  in  fee,  without 
any  further  Irust  of  and  concerning 
the  same;  Held  that  this  was  dearly 
a  legal  estate,  and  was  exempt  from 
a  power  of  revocation  reserved  to 
J.  H.  and  his  wife,  in  respect  to  "  the 
trusts"  contained  in  such  deed,     t^ 

7.  A  deed,  executed  by  J.  H.  and  his 
wife  to  J.  H.  jun.  was  confided  to 
the  custody  of  P.  and  was  not  to  be 
delivered  to  the  proposed  grantee 
until  he  should  attain  the  age  of  25 
years.  If  he  should  die  under  that 
age,  having  married  with  the  con- 
sent of  his  parents,  and  having  law- 
ful issue  at  the  time  of  his  death, 
the  title  to  the  premises  was  to  vest 
in,  and  the  deed  was  to  be  delivered 
immediately  to,  or  for  the  benefit 
of,  such  issue.  Held,  1.  That  the 
term  having  lawful  issue,  applied  to 
the  time  when  the  grantee  mi^ht 
die  under  the  appointed  age.  2. 
That  the  revised  statutes  providing 
that  as  to  any  ulterior  disposition  of 
property  by  way  of  remainder,  the 
failure  in  such  cases  is  at  the  time 
of  the  death  of  the  ancestor,  the 
use  of  those  terms  did  not  create  an 
estate  tail,  by  implication,  in  J.  H. 
jun.  during  his  minority,  to  be  for- 
feited, (in  the  event  of  his  death 
under  25,)  at  the  time  when  he 
would,  if  living,  have  attained  that 
age.  8.  That  the  ulterior  estates 
were  not  made  dependent  upon  a 
contingency  too  remote  to  take 
effect;  the  saspension  of  the  power 
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of  alienation  being  limited  to  the 
single  life  of  J.  H.  jun..  4.  That  the 
deed  did  not  become  inoperative 
and  void,  by  the  death  of  one  of  the 
grantors  previous  to  the  time  speci* 
lied  for  its  delivery ;  but  that  -the 
title  might  be  perfected  by  a  deliv- 
ery of  the  deed  by  the  depositary  to 
the  grantee,  after  he  attained  the 
age  of  25.  ib 

S.  When  a  deed  is  at  first  delivered  tfi 
a  third  person  as  an  escrowj  such 
delivery  is  good  and  valid,  and  vests 
the  title  on  the  performance  of  the 
condition,  or  the  happening  of  Uio 
specified  contingency.  Therefore  if 
either  of  the  parties  dies  before  the 
condition  is  performed,  and  ttie 
condition  is  afterwards  perfected, 
the  deed  avails,  and  takes  effect  by 
the  first  delivery.  U 

9.  Where  it  was  expressly  declared  in  ^ 
an  explanatory  instrument  accom- 
panying a  deed  that  those  papers 
were  to  be  placed  in  the  hands  of 
P.  as  an  escrow,  yet  there  were  some 
provisions  for  intermediate  action — 
such  as  reservations  or  creations  of 
power  to  manage,  lease  or  sell  the 
lands,  to  collect  the  rents,  and  mon- 
eys due  on  contracts  of  sale,  and  to 
invest  the  moneys  which  might  be , 
received  for  the  benefit  of  the  gran- ' 
tee,  provided  he  should  eventually  j 
be  entitled  to  the  property — Held, , 
that  these  provisions,  to  give  them ' 
any  effect,  must  be  deemed  declara- ' 
tions  of  trust,  which  it  was  compe- 
tent for  the  grantors  to  make ;  and  ' 
that  as  P.  might  be  considered  the 
trustee  of  the  grantee,  to  receive 
and  hold  the  deed  provisionally,  fbr 
him,  they  became  and  continued 
effective.  ib 

10.  A  grantee  of  land,  while  the  deed 
to  him  is  held  as*  an  escrow,  has  no 
expectant  estale  which  gives  him  a 
right  to  the  intermediate  rents  and 
profits,  under  the  40th  section  of  the 
title  of  the  revised  statutes  relative 
to  the  creation  and  division  of  es- 
Utes.  ib 

11.  There  can  be  no  valid  existing 
limitation  of  an  estate,  under  an  es- 
crow, until  it  has  become  effectual 
by  the  eventual  delivery.  ib 

12.  A  deed  of  real  estate,  without 
a  subscribing  witness  or  acknowl- 
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edgemnt,  is  good,  except  as  against 
a  purchaser  or  incumbrancer.  VooT' 
hees  V.  Pre^yterian  Chvreh  of  Am- 
sttrdam,  108 

18.  Whether  the  purchase  should  not 
be  bona  fide7  Queere.  ib 

14.  Recitals  in  a  deed   may  be  evi- 
dence against  a  grantor.  ib 

See  Adversr  Possession,  1,  2,  6, 
Husband  and  Wife. 
Married  Women. 


DOGS. 

In  an  action  to  recover  damages  for 
killing  a  dog,  after  testimony  as  to 
the  good  qualities  and  character  of 
the  dog  has  been  admitted,  the  de- 
fendant may  rebut  such  testimony 
by  proof  that  the  animal  had  been 
in  the  habit  of  attacking  and  worry- 
ing and  killing  sheep.  Proof  of  the 
worthlessness  of  the  animal  is  prop- 
er, in  mitigation  of  damages,  al- 
though that  defense  was  not  set  up 
in  the  answer.    Dwdav  v.  Snyder^ 

561 

See  Opinions  oV  Witnesses,  2,  8, 4. 


DRAINING  WET  LANDS. 

.  A.,  B,  and  C.  were  appointed  by  stat" 
ute,  commissioners  to  drain  certain 
wet  lands,  so  as  to  remove  the  canso 
of  sickness;  and  pursuant  to  tha 
act,  made  and  filed  maps  of  a  river 
and  the  lands  they  found  it  neces- 
sary to  enter  upon,  which.they  pro- 
posed to  drain,  and  also,  in  pursu- 
ance of  the  provisions  of  the  statute, 
presented  to  the  court  an  estimate 
of  the  cost  of  removing  obstructions 
to  the  fVee  course  of  the  water.  In 
that  estimate  was  an  item,  **  for  re- 
moving dam  at  Dayton  Falls,  SIOO." 
Thereupon  commissioners  were  ap- 
pointed by  the  court  to  appraise  the 
damages  ofthe  owners.  Afterwards 
the  first  commisioners  procured  an 
admeasurement,  and  came  to  a  conr 
elusion  that  it  was  not  necessary  to 
remove  the  dam,  but  that  it  would 
be  sufficient  to  lower  it  three  feet 
The  commissioners  to  appraise,  de- 
cided that  they  were  bound  to  ap-  . 
prake  the  damages  thai  the  owaer 
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of  the  dam  woald  sustain  by  its  en- 
tire removal.    The  plaintiffs^  who 
were  liable  to  be  assessed  to  pay  a 
large  portion  of  the  damages  that 
the  owners  might  sustain,  procured 
an  amended  estimate  from  the  first 
commissioners,  which  the  court  re- 
vised to    receive;  and   then   they 
commenced  this  suit  against  both 
sets  of  commissioners  and  the  own- 1 
ers  of  the  dam,  to  enjoin  the  latter  < 
IVom  claiming,  before  the  commis-  | 
sioners,  more  damages  than  would  i 
accrue  by  lowering  it  three  feet,  and  j 
to  enjoin  the  commissioners  A*om 
appraising    the    damages,    except 
«pon  that  basis,  and  not  for  the  en-  I 
tire  removal,  and  praying  that  the 
first  commissioner  should  make  a 
Bew  estimate }  and   that  a  tempo-  ■ 
Tary  injanction  should  issue  to  pre-  ' 
Tent  an  appraisal  until  the  farther  • 
order  of  the  court,  and  for  (Virther  ' 
relief.    The    plaintifis   having  ob-  ' 
tained    a   preliminary    injunction,  | 
which  was  allowed  by  a  judge  at 
chambers,   tke  injunction   was  dis- 
solved vpon  the  complaint.     Woodruff  \ 
V.  FSsker,  224  . 

i 

2.  It  seems,  that  the  platntiUs  bad  suffi- 1 
cient  interest  to  entitle  them  to  be  i 
parties,  if  the  suit  was  otherwise  | 
sustainable.  H 

3.  Whether  the  members  of  the  court 
in  these  special  cases  act  as  com- 
missioners, or  as  a  coart  of  law,  in 
a  snmmary  way,  their  powers  are 
wholly  derived  lh>u  the  statute,    t^ 

4.  Nor  have  the  commissioners  aay 
powers  except  what  are  conferred 
by  the  statute,  which  they  must 
strictly  pursue.  ih 

&  The  commissioners  in  this  case  had 
no  authority  to  present  to  the  court, 
nor  the  court  to  receive,  a  second 
estimate  of  the  expense.  ib 

6.  The  discretion  given  to  public 
agents  in  these  cases  cannot  be  con- 
trolled, or  aided,  by  a  court  of  law 
or  equity.  ib 

7.  If  they  exceed  their  powers,  they 
may  become  trespassers,  and  if  the 
act  they  are  about  to  commit  may 
produce  great  and  irreparable  iiyu- 
ry,  they  may,  like  other  trespassers, 
ba  restrained.  ib 


a  And  so,  if  in  the  execotlos  of  wImiI 
they  conceive  to  be  their  duty,  th^ 
occasion  a  public  nuisance.  U> 

9.  Whether  lands  can  be  drained 
against  the  will  snd  at  the  expense 
of  the  owners,  to  remove  the  cause 
of  sickness,  if  the  inhabitants  affiict- 
ed  do  not  reside  on  the  land  ;  and 
the  lands  will  not  be  benefited  there- 
by ?     Q^iuere.  ih 

10.  Owners  of  wet  lands  are  not  guilty 
of  a  public  nuisance  because  they 
neglect  to  drain  them.  ilk 

11.  Although  estimates  by  commis- 
sioners to  drain  wet  lands  are  to  be 
presented  to  the  conrt  in  a  paTtici»- 
)ar  Judicial  district,  and  commis- 
sioners to  appraise  damages  are  to 
be  appointed  by  the  same,  that  does 
not  affect  the  general  Jurisdiction  of 
the  conrt  in  a  suit-,  nor  the  power 
of  a  Judge  iu  any  other  district  to 
allow  an  injunction.  ik 

12.  Nor  is  it  an  objection  to  such  suit, 
or  to  such  allowance,  that  the  wrong 
county  is  designated  as  the  place  of 
trial  ib 


E 

£J£GTM£NT. 

lyectment  will  not  lie  against  an  as- 
signee of  a  mortgagee  in  poaaeasieo. 
St.  John  V.  BumptHuidt  IW> 


ESCROW. 
Sk  Debd,  7,  8,9, 10, 11. 

ESTATE  B7  SUFFSRANC& 
See  ExBCUTiOK,  4. 

ESTATE  AT  WILL. 
See  ExBCurroN,  4. 

ESTATE  FOB  TEARS. 

1.  A  tenancy  (torn  year  to  year  AUls 
under  the  legal  definition  of  an  es- 
tate for  ^"ears^  and  is  rJafriflffd  in 
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tbe  reused  statates  as  a  chattel  real, 
and  is  subject  to  tbe  lien  of  a  judg- 
ment, and  bound  by  it.  BigeUm  v. 
rinch,  894 

!.  But  if  an  execution  is  issued  against 
a  tenant  from  year  to  year,  and  his 
interest  in  the  land  is  sold,  upon 
execution,  and  the  right  of  the  pur- 
chaser to  hold  for  the  remainder  oC 
tbe  year  terminates  by  the  expira- 
tion of  the  year,  before  he  obtains 
his  deed  from  the  sheritf,  he  will 
obtain  no  title  to  tbe  premises,      ib 


EVIDENCE. 

1.  As  there  is  no  law  authorizing  or 
requiring  a  paper  containing  the 
mere  subscriptions  to  the  capital 
stock  of  a  railroad  corporation  (not 
the  articles  of  association)  to  be 
filed  in  the  office  of  tbe  secretary  of 
state,  a  copy  thereof  ccrtiflod  under 
the  seal  of  the  secretary  of  state,  is 
not  admissible  as  primary  evidence. 
T^  Troy  and  Rutland  Railroad  Co. 
V.  Kerr,  681 

2.  Where  a  complaint  sets  up  an  ag- 
reement for  the  sale  and  purchase 
of  land,  which  is  denied  in  the  an- 
swer, the  plaintifiT,  to  sustain  his 
complaint,  can  only  prove  the  agree- 
ment by  evidence  which  shows  a 
legal,  valid  agreement.  Consequent- 
ly evidence  of  a  parol  agreement  is 
inadmissible.  Reynolds  v.  The  Dun- 
kirk and  Stale  Line  Railroad  Co.^  613 

See  Deed,  14. 


EXECUTION. 

1.  The  legal  estate  of  a  judgment  debt- 
or is  not  divested  by  a  sale  of  the 
land  upon  execution,  and  the  expi- 
ration of  the  time  for  redemption, 
unless  the  sale  hat  been  amsumma- 
ted,  and  the  title  vested  in  the  pur- 
chaser, by  a  deed  from  ike  ikeriff. 
Smith  y.  ColviH^  167 

2.  Until  a  conveyance  is  executed  by 
the  sheriff,  the  title  of  a  purchaser 
upon  a  sale  on  execution  is  inchoate. 
By  the  aimplo  act  of  purchase  he 
acquires  no  legtU  edaie  in  the  land, 
but  a  right  to  an  estate,  which  may 
be  perfected  by  coDvayanoe.    The 


legal  estate  remains  in  the  debtoi^ 
who,  prior  to  the  sheriff's  deed,  is 
entitled  to  the  possession,  and  to 
the  rents  and  profits.  ib 

3.  Before  conveyance  the  purchaser 
cannot  maintain  ejectment  to  ob- 
tain possession ;  and  pari  raiione  he 
cannot  defend  a  possession  obtained 
against  the  consent  of  the  debtor. 

i* 

4.  An  estate  at  will,  or  by  sufferance, 
cannot  be  sold  under  an  execution ; 
nor  an  interest  in  a  contract  for  the 
purchase  or  leasing  of  land.  Big- 
elow  V.  Pinch,  894 

See  Estate  por  Teir^,  2. 


EXECUTORS  AND  ADMINISTRA-* 
TORS. 

1.  Where  an  individual  receives  fVom 
an  executor  assets  belonging  to  the 
estate  of  the  testator,  knowing  that 
such  disposition  of  them  is  a  viola- 
tion of  tbe  executor*!  duty,  he  is  to 
be  adjudged  as  conniving  with  the 
executor  to  work  a  devetstadt^  and 
is  accountable  to  the  widow  and 
legatees  for  the  property  thus  re- 
ceived.    Sacia  v.  Berlhoud,  15 

2.  Thus  where  an  executor  who  was 
in  embarrassed  circumstances,  but 
owning  a  lot  upon  which  he  wished 
to  erect  a  dwelling  house,  applied 
to  the  defendant  to  advance  him 
money  for  that  purpose,  upon  a  goM 
and  collectable  bond  and  mortgage 
belonging  to  the  estate  of  his 
testator,  and  the  defendant,  after 
deducting  a  large  sum  fk-om  the 
mortgage  debt,  by  way  of  bonus, 
and  requiring  a  personal  guaranty 
of  payment,  Mivanced  the  money  to 
the  executor,  and  took  an  assign- 
ment of  the  securities,  with  rail 
knowledge  of  the  tise  to  which  the 
money  was  to  be  applied  by  the  ex- 
ecutor, but  without  making  any 
inquiry  as  to  the  situation  of  the 
estate,  or  the  pecuniary  circumstan- 
ces of  the  executor ;  Held  that  the 
defendant  was  bound  to  reArad  to 
the  persons  interested  in  the  per- 
sonal estate  of  the  testator  the 
amount  of  the  bond  aad  mortgage, 
with  interest.  ib 
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FOREIGN  CORPORATIONS. 

See  AORBEMENT,  7,  8. 

FRAUD. 

1.  M.,  the  general  guardian  of  inAints 
who  were  owners  of  an  estate  in  fee, 
in  landSi  in  remainder,  subject  to 
the  life  estate  of  their  mother,  M. 
A.  G.  therein,  acting  in  concert  with 
and  by  the  aid  and  procurement  of 
6.,  (who  had  purchased  M.  A.  C/s 
life  estate,)  and  U.  applied  to  the 
court  and  obtained  an  order  author- 
izing the  sale  of  the  interest  of  the 
infants  in  the  land,  and  appointing 
M.  speciid  guardian  of  the  infants, 
for  the  purpose  of  the  sale.  At  the 
time  of  making  this  application,  M. 
A.  C,  the  tenant  for  life,  was  very 
sick  and  not  expected  to  live ;  which 
fact  was  well  known  to  M.,  G.,  and 
U.,  but  was  designedly  concealed 
from  the  court.  The  order  being 
obtained,  M.,  as  such  special  guar- 
dian, sold  the  property  to  U.  for  the 
sttm  of  $8673.82,  including  the  life 
estate  of  M.  A.  0.  therein,  which 
was  estimated  at  S6, 601.44 ;  leaving 
only  $2,028.88  to  be  paid  or  secured 
to  the  infknts  for  their  share  of  the 
purchase  money,  after  deducting 
$60  for  the  costs  of  the  proceed- 
ings. And  U.  was  directed  by  the 
order  to  pay  said  sum  of  $6,601.44 
to  G.  as  the  owner  of  the  life  estate 
of  M.  A.  C.  The  next  day  after  the 
order  confirming  the  sale  was  grant- 
ed, M.  A.  C.  died.  Held,  that  the 
order  appointing  M.  special  guar- 
dian of  the  Infants  was  fhiudulently 
obtained,  and  the  same,  and  all 
subsequent  orders  and  proceedings 
founded  and  had  thereon,  for  the 
purpose*  of  obtaining  the  title  of  the 
infknts  to  such  real  estate,  were 
annulled,  vacated  and  set  aside,  and 
the  said  proceedings  wens  adjudged 
and  declared  to  be  fraudulent  and 
void,     dark  v.  Underwood,        202 

2.  Fraud  not  only  vitiates  all  sales  and 
conveyances  into  which  it  enters, 
but  the  power  and  authority  to  sell 
and  convey  also,  from  whatever 
source  derived.  id 

S.  An  order  giving  a  party  authority 
to  seU  and  convey,  fVaudnlentiy  ob- 


tained from  a  eosrt,  ia  no  better 
than  a  power  fraudulently  derired 
IVom  the  party  whose  rights  are  ia- 
juriously  aflfected  by  it.  It  may 
always  be  annulled  at  his  iDstacce, 
upon  establishing  the  fraud,  st  leut 
as  to  all  persons  who  were  parties 
or  privies  to  such  fraud.  ii 


FREE  BANKS. 

1.  TheactofMay,1840.(LaiPic/1840, 
ch.  863,)  which  extended  one  of  the 
previous  penal  regulations  for  the 
government  of  moneyed  corpora- 
tions to  the  free  banks,  making  it  a 
misdemeanor  for  them  to  issue  billi 
or  notes  on  time  or  interest,  was  ifi 
effect  a  legislative  assertion,  bind- 
ing on  the  judiciary,  that  such  regn- 
lations  did  not  previously  apply,  and 
that  none,  except  the  particular  one 
so  expressly  selected,  should  there- 
after apply  to  the  free  banks.  And 
the  whole  series  of  subsequent  en- 
actments  is  in  conformity  with  this 
exposition.     Curtis  v.  LeatiUt   309 

2.  No  board  of  directors,  nor  any  board 
analogous  to  a  board  of  directorf, 
being  required  by  law  for  the  free 
banks,  the  provisions  of  the  revised 
statutes  forbidding  the  making  of 
certain  transfers  by  any  moneyed 
corporation  without  the  sanction  of 
a  previous  resolution  of  iUbotffdef 
directors  or  managers,  is  inapplicable 
to  a  bank  organized  under  the  gen- 
eral banking  Uw.  «* 

8.  The  true  construe  tionof  the  act  of 
1840  is  that  the  "  issue  and  drcola- 
tion"  thereby  intended  to  be  prohib- 
ited, was  that  ofbank  notes  proper; 
or  of  notes  which  were  likely  to  en- 
ter into,  and  being  on  time  or  inter* 
est,  to  aflTect  injuriously,  the  circu- 
lating medium  of  the  state.  Notes, 
therefore ,  to  come  within  the  pro- 
hibition, must  not  only  he  .^^^ 
or  interest,  but  in  the  simihtude  of 
bank  notes,  or  adapted  fbr  circular 
tion  as  money,  r 

4.  Certificates  of  deposit  isra«d  by  a 
bank  in  the  city  of  New- York,  pay- 
able, with  interest,  in  Philadelphia, 
are  not "  bills  or  notes  iasoed,  or  put 
into  circulation,"  within  the  mcM- 
ing  of  the  act  ot  1840 ;  not  beingji- 
sued  as  money,  nor  adapted  to  cir- 
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caUte  aa  money,  in  this  tUto  or 
elsewhere.  ib 

>.  The  general  banking  law,  in  its  pro- 
visions for  the  deposit,  from  time  to 
time,  with  the  comptroller,  of  state 
stocks  to  an  nnlimited  amount,  as- 
sumes, and  therefore  in  legal  intend- 
ment declares,  that  the  associations 
to  be  formed  under  it,  and  which 
were  to  make  such  deposits,  had 
authority  to  acquire  and  hold  such 
sl^ks,  in  the  same  manner  and  for 
the  like  purpose,  as  other  individu- 
als carrying  on  business  as  private 
bankers.  ib 

Ste  Joint  Stock  Associatioics. 


G 

GUARDIAN  AND  WARD. 
See  Fraud. 

H 

HEIRS. 

1.  The  heirs  of  a  vendor  are  bound  to 
fulfill  his  contract  to  convey,  to  the 
extent  of  the  estate  that  descends 
to  them.    Hill  v.  Ressegieu,        162 

2.  An  infant  heir  is  also  bound  to  con- 
vey, and  may  be  decreed  to  do  so, 
notwithstanding  his  minority.        ib 

8.  But  in  this  state,  ordinarily,  our 
courts  will  not  compel  an  heir, 
whether  an  infant  or  adult,  to  enter 
into  personal  coveeanta  in  pursuance 
of  an  agreement  made  by  the  ances- 
tor, ib 

4.  An  heir  may  be  compelled  to  con- 
vey, in  pursuance  of  the  contract  of 
his  ancestor,  although  not  named  in 
the  contract  ib 

6.  Where  a  vendor  agreed  to  convey 
by  a  good  and  sufiaerU  deed,  Jree  of 
all  incumbrances,  and  died  leaving  a 
widow  entitled  to  dower  in  the  land, 
and  three  heirs,  two  of  whom  were 
adults  and  one  an  infant ;  the  infknt 
was  directed  to  convey,  but  without 
covenants,  and  the  adult  heirs  were 
decreed  to  convey,  with  covenants 
of^ainsi  their  oum  acts ;  on  payment 
of  the  sum  due  from  the  vendee,  by 
the  terms  of  the  contract,  deducting 
out  of  each  payment  due  and  to 


become  due,  a  proportionate  share 
of  the  value  of  the  widow's  right  of 
dower.  ib 


HIGHWAYS. 

See  Collision. 

Commissioners  of  Hiobwats. 
Will,  16. 


HUSBAND  AND  WIFE. 

1.  A  husband  cannot  convey  real  es- 
tate to  his  wife,  directly.  Voorhees 
V.  Presbyterian  Church  oj  Amsterdam, 

108 

/ 

2.  It  was  not  the  intention  of  the  leg- 
islature, by  the  act  of  April  7, 1848, 
for  the  more  effectual  protection  of 
the  property  of  married  women,  to 
interfere  with  marital  rights  then 
existing ;  and  the  act  does  not  ope- 
rate, retrospectively,  upon  such 
rights.     Smith  v.  Colvin,  167 

8.  Accordingly  Ae2^,  that  a  conveyance 
of  her  real  estate,  executed  by  a 
married  woman,  in  1849,  did  not 
divest  the  right  of  her  husband  aa 
tenant  by  the  curtesy,  or  pass  any 
estate  to  the  grantee.  ib 

See  Promissory  Notkb. 


INFANTS. 

1.  An  infont  can  maintain  an  action 
for  use  and  occupation,  although 
he  has  a  general  guardian.  Porter 
V.  Bleiler,  149 

2.  an  infknt  purchased  a  horse  of  the 
defendant,  and  paid  for  him  in  prop- 
erty which  he  delivered  to  defend- 
ant. He  kept  the  horse  about  one 
month,  during  which  time,  in  con- 
sequence of  misuse  by  the  infknt, 
the  value  of  the  horse  was  greatly 
lessened,  and  then  tendered  him 
back  to  the  defendant  and  demand- 
ed the  property  he  had  delivered  to 
the  latter.  Held,  he  could  not  re- 
cover for  the  property,  on  a  refksal 
to  redeliver  it.  Bartholemew  v. 
^Afiaiiorir,  428 
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8.  If  an  infant  haa  executed  a  contract, 
on  his  part,  by  the  payment  of  mon- 
ey or  delivery  of  property,  he  can- 
not afterwards  disaffirm  it,  and 
recover  back  the  money,  or  claim  a 
return  of  the  property,  without  re- 
storing to  the  other  party  the  con- 
sideration received  from  him.        U 

See  Fraud,  1. 
HeiRs,  2,  8. 


INJUNCTION. 

1.  As  a  general  rule,  an  injunction 
will  not  be  allowed  upon  mere  in- 
formation and  belief.  But  th e  usual 
verification  is  sufficient,  if  the  alle- 
gations relied  upon  as  sufficient 
grounds  for  granting  an  ii^unction 
are  stated  positively  in  the  com- 
plaint, even  though  other  allegations 
in  the  complaint  are  stated  on  infor- 
mation and  belief..  Nor  is  a  sepa- 
rate affidavit  required  in  such  cases. 
Woodruff  V.  Fisker,  224 

2.  Where  the  motion  for  an  injunction 
is  for  causes  existing  at  the  com- 
mencement of  the  suit,  and  those 
are  fully  set  out  in  the  complaint, 
under  positive  allegations,  and  an 
injunction  is  demanded  in  the  com- 
plaint duly  verified,  an  affidavit  is 
unnecessary.  An  affidavit,  however, 
is  generally  necessary,  if  the  cause 
for  an  injunction  arise  during  litiga- 
tion, ib 

8.  A  motion  to  dissolve  an  iiyunction 
allowed  by  a  Judge  at  chambers, 
may  be  made  directly  to  the  court, 
without  first  applying  to  the  same 
Judge  to  dissolve  or  revoke  it.        ib 

4.  An  injunction  will  sometimes  be 
allowed,  to  prevent  a  multiplicity 
of  suits.  lb 

Sk  Trade  Marks,  1,  2. 


INSUBANCE. 

1.  A  ftatemeot  in  an  application  for 
insurance,    that  the  building    in 

'  which  the  property  to  be  insured  is 
aitoated  is  occupied  as  a  tavern  tem, 
is  a  reprttefUatian  that  the  same  is 
•o  occupied.    Hobbf  v.  Dana,    111 

2.  By  the  tenna  of  a  policy  of  insur- 
ance, upon  property  in  a  taTem  bwo, 


the  loss  or  damage  was  to  be  paid 
only  after  due  notice  and  proof 
thereof,  made  by  the  insured,  in 
conformity  to  the  by-laws  and  con- 
ditions annexed  to  the  policy.  It 
was  also  agreed,  and  the  policy  was 
made  and  aceptcd,  subject  to  and 
in  reference  to  the  terms,  by-laws 
and  conditions  of  the  company, which 
were  to  be  used  and  resorted  to,  to 
explain  and  ascertain  the  rights  of 
the  parties.  One  of  the  conditionsan- 
nexed  to  the  policy  provided  that,  as 
a  part  of  the  preliminary  proof8,there 
should  be  a  statement  that  there 
had  been  no  aUeralion  or  occupatum 
of  the  premises  which  increased  ike 
hazard  of  the  property.  Held,  that 
the  terms  of  the  policy,  in  connec- 
tion with  the  terms  of  the  condition, 
controlled  the  construction  of  the 
contract  of  insurance,  and  bound 
the  insured  by  an  agreement  that 
the  premises  should  not  be  occupied 
so  as  to  increase  the  risk,  after  the  in- 
surance was  effected.  ib 


8.  Held  alsOf  that  an  occupation  of  the 
barn  for  the  purpose  of  keeping  a 
lircry  stable  therein,  was  such  a 
change  in  the  use  of  the  premises 
as  to  materially  increase  the  risk, 
and  to  require  notice  to  be  given  to 
the  insurers.  And  that  the  fact 
that  the  person  keeping  a  livery 
stable  in  such  bam  was  only  a  ten- 
ant at  will,  and  subject  to  be  removed 
at  the  pleasure  of  the  insured,  waa 
immaterial.  ib 


4.  Whore  a  complaint  averred  an  insnr- 
ance  to  B.  &  L.,  on  a  joint  interest, 
and  a  Joint  loss,  and  the  proof  show- 
ed a  Joint  loss,  but  an  insurance  to 
B.  alone,  without  any  general  words, 
such  as  "  for  the  benefit  of  whom  it 
may  concern,"  or  "  as  the  property 
may  appear;''  Held,  a  fotal  vari- 
ance. Burgher  v.  The  Cokmbiam 
Ins.  Co.  274 

5.  In  this  country  the  mle  is  weU  set> 
tied  that  such  an  insurance  is  by  the 
party  named,  alone,  and  for  his  own 
and  sole  benefit;  even  in  case  of  a 
partnership,  and  where  the  property 
insured  is  partnership  property,    ib 

6.  Upon  an  insurance  on  srtides  In- 
cluded within  the  nsnal  memorandum 
in  «  policy,  anaotnal  deatmctioa  t» 
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specie  of  aU  the  articles  so  insured 
most  occur,  in  order  to  entitle  the 
insured  to  recover  for  a  total  loss. 
De  Peyster  t.  The  Sun  MiUtuU  Iris. 
Co.  806 

.  Where  the  insurance  was  upon  hideSf 
and  the  greater  part  of  them  were 
destroyed  by  putrefaction,  in  conse- 
quence of  being  danjaged  by  sea- 
water,  but  a  portion  remained  in 
specie,  and  were  sold  in  a  port  of 
necessity,  as  damaged  hides;  heUl, 
th^  the  insured  could  not  recover 
for  a  total  loss.  Mitchell,  J.,  dis- 
sented, ib 

See  Bailment. 

Opinions  of  Witnesses,!. 


IKTEBEST. 

Interest  is  not  recoverable  upon  an 
unliquidated  demand  for  board  and 
lodging,  nor  can  it  be  set  off,  where 
there  was  no  price  or  time  of  pay- 
ment, stipulated  between  the  par- 
ties, or  to  be  inferred  from  the  fkcts ; 
and  there  is  no  proof  of  any  usage 
on  the  subject.    Holmes  v.  Rankin, 

464 


JOINT  STOCK  ASSOCIATIONS. 

l'.  Joint  stock  associations,  formed  by 
articles  of  copartnership,  entered 
into  and  registered  according  to  the 
free  banking  law,  although  possess- 
ed, like  other  partnerships,  of  cer- 
tain corporate  attributes,  are  not 
corporations  within  the  meaning  of 
that  provision  of  the  late  constitu- 
tion of  the  state  which  prohibited^ 
the  legislature  from  "  creating  any 
body  politic  or  corporate"  without 
a  two-third  vote  in  each  particular 
case.     OwUs  v.  LeaviU,  809 

2.  Although  legislative  enactments  of 
an  ordinary  remedial  or  directory 
character,  In  reference  to  corpora- 
tions, as  such,  may,  perhaps,  be 
applicable  to  such  associations,  yet 
provisions  creating  misdemeanors 
and  imposing  penalties  and  forfeit- 
ures, cannot  be  so  extended  by  im- 
plioaiioD,  without  violatiDgafQAdfr- 


mental  rale  in  the  interpretation  of 
statutes,  and  virtually  enacting  an 
ex  post  facto  law  by  Judicial  legisla- 
tion. iJb 


JUDGE'S  CHABGE. 
Su  Practice,  8,  6. 


JUDGMENT. 

1.  A  Judgment  is  not  a  lien  upon  the 
interest  of  a  person  holding  a  con- 
tract for  the  purchase  of  lands.  But 
in  equity  the  contract  is  treated,  for 
most  purposes,  as  if  specifically  ex- 
ecuted, and  the  purchaser  is  treated 
as  the  equitable  owner  of  the  land, 
and  the  vendor  as  the  equitable 
owner  of  the  purchase  money.  Mif^ 
V.  Binmanj  1^7 

2.  Any  person  acquiring  the  legal  title 
with  notice  of  the  contract  takes  it 
subject  to  all  the  equities  which  af- 
fected the  lands  in  the  hands  of  the 
vendor.  ib 

8.  A  judgment  regularly  docketed, 
against  the  vendor,  is  a  charge  upon 
the  land,  and  binds  the  legal  title ; 
but  equity  limits  and  restricts  this 
lien  to  the  amount  of  the  unpaid 
purchase  money,  as  against  a  party 
holding  under  a  contract  of  pur- 
chase, ib 

4.  A  judgment  of  the  supreme  court, 
reversing  proceedings  had  before  a 
county  judge  upon  an  application  for 
a  warrant  of  arrest  under  the  non- 
imprisonment  act,  for  want  of  juris- 
diction in  the  county  judge,  is  con- 
clusive upon  the  question  of  juris- 
diction, as  between  the  parties  to 
such  proceeding,  it  seems.  Vreden- 
burgh  V.  Hendricks,  179 

6.  A  judgment  upon  a  security  held  as 
collateral  does  not  merge  or  extin- 
guish the  principal  debt  Hawks  v. 
mnchcUff,  492 

6.  Where  one  of  several  partners  unites 
with  a  third  person  in  making  a 
note  to  a  creditor  of  the  firm,  for  a 
partnership  debt,  which,  by  the 
agreement,  is  made  and  accepted 
not  for  the  debt,  but  as  collateral 
security  menlj,  a  J^dfrnonfc  noflfr* 
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ered  upon  the  note  will  not  mei^e 
or  affect  the  original  indebtedness, 
even  as  to  the  partner  8ig;ning  the 
cote.  The  agreementi  in  such  a 
case,  will  control,  and  prevent  a 
merger.  ib 

7.  And  80  when,  fVom  the  nature  of  the 
transaction,  the  law  would  adjndge 
the  new  obligation  to  be  merely 
collateral.  lA 


8.  By  the  obtaining  of  a  Judgment,  the 
original  cause  of  action  is  merged. 
Hence,  in  an  action  upon  a  Judg- 
ment, the  defendant  is  not  liable  to 
arrest  upon  the  ground  that  the 
judgment  was  obtained  for  moneys 
received  by  him  in  a  fiduciaty  ca- 
pacity.    Goodrich  y.  Dtmbar, .    644 

9.  In  1885,  S.,  being  the  owner  of  cer- 
tain lands,  contracted  to  sell  them 
to  the  plaintiff.  In  1888  a  Judgment 
was  recovered  against  8.  which  be- 
came a  lien  upon  the  premises  and 
under  which  they  were  sold  in  1844. 
In  January,  1846,  a  sheriff's  deed 
was  given  to  H.  as  assignee  of  the 
sheriff's  certificate.  Payments  were 
made  to  8.  by  the  plaintiff,  after  the 
recovery  of  the  judgment  and  before 
the  sheriff's  sale.  After  the  sale 
and  before  the  deed  was  given,  viz. 
in  October,  1845,  the  pUintiff  made 
a  farther  payment  to  8.  Bdd,  that 
no  notice  to  the  plaintiff  of  the 
Judgment,  or  sheriff's  sale,  was  ne- 
cessary to  protect  the  legal  title  and 
claim  of  H.;  and  that  the  plaintiff 
had  no  right  to  make  the  payment 
to  8.  in  October,  1845,  and  was  not 
entitled  to  have  the  same  credited 
upon  his  contract,  as  against  the 
title  and  claim  of  H.  under  the  judg- 
ment.    Mayer  v.  Binman,  187 


JUEI8DICTI0N. 

1.  It  is  well  settled  that  nothing  shall 
be  intended  to  be  out  of  the  juris- 
diction of  a  superior  court  but  that 
which  specially  appears  to  be  so; 
and  that  on  the  contraty,  nothing 
shall  be  intended  to  be  within  the 
jurisdiction  of  an  inferior  court  but 
that  which  is  so  expressly  alleeed. 
Kundol/y.  T%alAeifner,  606 

2.  Although  estimates  by  commission- 
®"  *o^di;nin  wet  lands  are  to  be  pre- 
■•"»««  to  tlie  oourt  in  »  porticiilar 
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district,  and  commisstonen  to  ap* 
praise  damages  are  to  be  appointed 
by  the  same,  that  does  not  affect 
the  general  jurisdiction  of  the  court, 
in  a  suit ;  nor  the  power  of  a  judge 
in  any  other  district  to  allow  an  in- 
junction.    Woodruff  Y.  PisMTf    284 

See  County  Courts. 

Courts  of  Sessions,  8. 
Justices  op  the  Peace. 


JUSTICES'  COUBTS. 

1.  After  issue  had  been  Jomed  in  a 
cause,  before  a  Justice  of  the  peace, 
and  the  parties  had  met  for  the  trial 
of  the  cause,  the  defendant  insisted 
that  the  justice  should  decide  a 
motion  which  had  previously  been 
made,  that  the  complaint  be  dis- 
missed, on  the  ground  that  it  did 
not  contain  facts  enough  to  consti- 
tute a  cause  of  action.  The  justice 
granted  the  motion,  vrithout  giviog 
the  plaintiff  the  right  to  amend. 
HeU  that  in  this  decision  the  justice 
erred.    BUUard  t.  Auttin,         141 

2.  After  a  justice's  court  has  allowed 
an  amendment,  by  striking  out  the 
name  of  one  of  two  plaintifi  in  an 
action  for  a  tort,  it  has  no  power,  if 
objected  to,  at  a  subsequent  day,  to 
restore  him  again  as  a  co-plaintiC 
Gates  V.  Ward,  424 

8.  And  the  defendant  will  not  waive 
the  objection  by  consenting  to  a  sub- 
sequent motion  to  amend  the  com- 
plaint, or  by  going  to  trial  i^ 

4.  Whether  a  Justice  of  the  peace  hsa 
power  to  strike  out  the  name  of  one 
of  several  plaintifib  1    Qtuere.       ih 

5.  Where  a  suit  was  commenced  m  a 
justice's  court  by  personal  service  of 
a  summons,  and  both  parties  appear- 
ed, and  the  phtintiff  declared  on  a 
note  for  $100,  and  the  defendant 
consented  that  judgment  might  be 
rendered  against  him  for  the  amount 
of  the  note,  the  Judgment  was  held 
valid,  without  an  aiBdavit  of  the 
amount  due,  or  ooafeasion  in  writingi 
or  proof.  * 

JUSTICES  OF  THE  PEACE. 

The  statute  declaring  that  no  Judge  of 
apy  ooiut  Cftn  ilt  ••  sach  in  wy 


INDEX. 


689 


cause  in  which  he  is  a  party,  ex- 
tends to  jostices  of  the  peace.  Bald- 
win T.  McAHkwr,  414 


KNOWLEDGE  IN  LAW. 

1.  Foreign  creditors,  having  no  knowl- 
edge in  fact,  are  not  chargeable 
with  any  knowledge  in  law,  that 
moneys  advanced  by  them  fona 
bankhig  association  in  this  state, 
although  nsed  in  part  in  payment 
for  public  stocks,  were  so  nsed  in 
contravention  of  any  statutory  pro- 
hibition, if  SQch  there  be,  existing 
in  the  state  of  New-Tork ;  especial- 
ly if  the  alleged  prohibition  be  the 
result,  not  of  express  language,  but 
of  judicial  interpretation,  and  would, 
if  applied,  involve  a  penalty  or  a 
forfeiture  of  the  debt.     CwrUs  v. 


LANDLORD  AND  TENANT. 

1.  A  lease  was  dated  the  10th  day  of 
April,  1848,  and  was  "  for  the  term 
of  five  years"  Arom  that  date,  **  to  be 
fhlly  completed  and  ended  by  the 
Ist  day  of  April,  1848."  The  ten- 
ant agreed  to  pay  as  follows  :  "  $180 
for  each  and  every  year,  $66  to  be 
paid  on  the  Ist  of  April,  1844,  and 
$65  to  be  paid  on  the  Ist  day  of 
October  of  the  same  year,  and  so  on, 
paying  $66  at  the  expiration  of  each 
and  every  six  months  until  the  $660 
shall  have  been  paid,  it  being  the 
amount  of  the  rent  for  the  Ave 
years.''  By  an  agreement]  between 
the  parties  the  premises  were,  on 
the  2d  day  of  April,  1846,  surren- 
dered to  the  lessor.  Bdd,  that  the 
effect  of  the  lease  was  to  give  the 
tenant  a  credit  of  about  six  months 
from  and  after  the  expiration  of 
each  half-yearly  period  out  of  which 
the  rent  grew,  before  it  oould  be 
demanded  or  was  payable ;  and  at 
the  time  of  the  surrender  the  last 
half  of  the  third  year  had  not  ex- 
pired, but  had  eight  days  longer  to 
run.     Curtis  v.  MUtr,  477 

2.  add  also,  \bMi  the  rent  for  the  last 
half  of  the  third  year  wm  eztln- 

VoL.  XVn.  87 


guished  by  the  rarrcnder  of  the 
term.  ti 

8.  Where  a  term  is  surrendered  before 
the  expiration  of  the  period  for 
which  rent  accrues,  the  rent  for  the 
whole  of  such  period,  not  then  due, 
is  extinguished,  and  can  neither  be 
distrained  for  nor  collected  by  ac- 
tion, ih 


LEASE. 

Bee  Landlord  and  Tenant. 

LIMITATION  OF  ESTATES. 

1.  A  devise  of  lands  to  E.  D.  H.  for  life, 
then  to  J.  H.  Jun.  in  fee,  and  upon 
his  dying  without  leaving  lawfiil 
issue  at  the  time  of  his  death,  over 
to  his  three  sisters,  in  fee,  is  not  too 
remote;  the  power  of  alienation  not 
being  suspended  by  the  lives  of  the 
children  of  J.  H.  Jun.  BwUtr  v. 
HuaUert  26 

2.  The  statute  has  reference  to  th« 
lives  the  continuanoe  of  which  actu- 
ally suspend  the  power.  i^ 

8.  A  suspension  of  the  power  of  alien- 
ation, resulting  simply  from  minor- 
ity, is  not  such  as  is  contemplated 
by  the  statute.  ,  ik 

4.  A  charge,  upon  the  income  of  th« 
testator's 'estate,  for  the  education 
of  his  grandchildren,  is  not  void  as 
illegally  suspending  the  power  of 
alienation  of  the  real  estate,  and  the 
absolute  ownership  of  the  peoMoal 
property.  ik 

See  Debo,  7, 11. 


LUNATICa 

Where  a  person  has  been  found  to  be 
a  lunatic,  and  committees  of  Us 
person  and  estate  have  been  ap- 
pointed, the  committee  of  the  peiv 
son  will  not  be  discharged,  upon  the 
petition  of  the  lunatic  alleging  that 
he  is  so  flu:  restored  to  reason  as  to 
be  able  to  govern  himself;  where  it 
does  not  appear  that  he  is  yet  oomr 
potent  to  manage  Us  estote,  and  Bf 
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application  is  made  for  the  discharge 
of  the  committee  of  the  estate. 
Matter  of  Burr  f  9 


M 

MABBIED  WOMEN. 

1.  Since  tho  act  of  Apnl  7, 1848,  for 
ttie  more  effectual  protection  of  the 
property  of  married  women,  where 
a  married  woman  conreys  her  real 
estate,  acquired  since  the  passage 
of  that  act,  the  deed  may  be  execu- 
ted and  acknowledged  in  the  same 
manner,  and  be  in  the  same  form, 
as  if  she  were  unmarried.  Blood  ▼. 
Humphrey  i  660 

%  She  need  not  acknowledge  the  ex- 
ecution of  the  instrument  on  a  pri- 
Tate  examination,  or  apart  from  her 
husband ;  or  acknowledge  that  she 
executed  the  same  without  any  fear 
or  compulsion  of  her  husband,     ib 

See  Constitutional  Law. 
Husband  and  Wifs. 


MERGER. 
&ee  Judgment,  5,  6,  7  8. 

MILLS. 

See  Streams. 

MORTGAGE. 

1.  If  no  notice  is  given  to  the  owner 
of  tiie  equity  of  redemption  on  a 
foreclosure  of  a  mortgage  by  adver- 
Usement,  the  sale  is  void,  as  to  him. 
St,  John  Y.  Bwmpsteadt  100 

2.  Where  a  portion  of  the  mortgaged 
premises  had  been  conveyed  after 
the  mortgage  was  given ;  and  on  a 
foreclosure  by  advertisement  no  no- 
tice was  given  to  the  owner  of  the 
premises  so  conveyed,  and  the  prem- 
ises were  all  bid  off  together  by  the 
assignee  of  the  mortgage,  fbr  more 
than  the  amount  due  on  the  mort- 
gage, and  the  surplus  paid  to  the 
mortgagor;  A'lS^t/,  that  the  mortgage 
was  not  foreclosed  as  to  the  part  so 
conveyed ;  but  was  as  to  the  rest ; 
and  that  the  owner  of  the  portion 


which  had  been  so  conveyed,  wis 
entitled  to  have  the  value  of  tho 
rest  first  applied  in  payment  of  tho 
mortgage.  Hb 

8.  There  being  no  dispute  about  the 
evidence,  the  construction  of  the  de- 
scription in  a  mortgage  is  a  question 
for  the  court,  and  not  the  jury,     i^ 


MUNICIPAL  CORPORATIONS. 

1.  The  powers  of  a  muoicipal  corpora- 
tion may  be  surrendered;  but  U 
teems  this  can  be  done  only  by  au- 
thori|^  of  the  legislature.  Milkau 
V.  Sharp,  435 

2.  Where  the  legislature  has  declared 
that  a  municipal  corporation  shall 
have  the  power  and  authority,  from 
time  to  time,  to  regulate  the  rates 
of  fkre  to  be  charged  for  the  carriage 
of  persons,  the  corporation  has  no 
power  to  pass  a  resolution  providing 
that  in  respect  to  the  carriages 
which  may  be  employed  upon  a 
railroad  therein  authorized  to  be 
constructed,  that  power  shall  never 
be  exercised,  but  that  the  grantees 
of  such  railroad  may  demand  and 
receive  ttom  passengers  a  certaiir 
specified  sum,  ib 


N 

NEGLIGENCE. 
See  Collision. 

NON-IMPRISONMENT  ACT. 

1 .  To  authorize  a  judge  to  issue  a  war- 
rant for  the  arrest  of  a  debtor,  under 
tho  non-imprisonment  act,  on  the 
ground  that  he  has  assigned,  re- 
moved or  disposed  of,  or  is  about  to 
dispose  of  his  property  with  intent 
to  defVaud  his  creditors,  the  charge 
must  be  established  by  satisfactciy 
evidence,  in  the  form  of  an  affidavit 
produced  before  such  judge.  Vrt' 
dejiburgh  v.  Hendricks^  79 

2.  Without  such  affidavit  the  judge 
will  obtain  no  jurisdiction  over  either 
the  subject  matter  or  the  party ;  and 
a  warrant  issued  by  him  for  the  arw 


INDEX. 


691 


rest  of  the  defendant  will  be  Yoid» 
and  will  not  justify  an  arrest       ib 

9,  There  mnst  be  an  affidavit,  and  that 
affidavit  must  contain  evidence  which, 
in   the  judgment   of  the   officer, 

,  aml^unts  to  jfroof  of  the  charge. 
Then,  and  not  until  then,  he  may 
legally  issue  his  warrant  ib 

4.  When  the  affidavit  alleged,  as  rea- 
sons fer  the  applicant's  belief,  that 
the  defendant  had  assigned,  remov- 
ed or  disposed  of  his  property,  or 
was  about  to  do  so ;  that  he  had  re- 
cently had  a  legacy  of  S600  left  him, 
and  that  he  refused  to  appropriate 
any  part  of  it  to  the  payment  of  the 
applicant's  debt ;  and  that  when  pro- 
cess was  served  upon  the  debtor,  at 
the  suit  of  the  applicant,  he  declared 
that  because  ho  had  been  sued  he 
would  not  pay  one  cent  of  the  de- 
mand ;  Held,  that  the  affidavit  con- 
tained no  legal  evidence  of  the 
truth  of  the  charge;  and  did  not 
justify  the  issuing  of  a  warrant,    ib 

6.  Where  a  warrant  of  arrest,  under 
the  non-imprisonment  act,  is  issued 
upon  an  insufficient  affidavit,  the 
warrant  is  void  for  want  of  jurisdic- 
tion in  the  officer;  and  an  action 
for  false  imprfsonment  will  lie,  after 
the  proceedings  have  been  reversed 
and  annulled  upon  certiorari,         ib 


NORTH  AMERICAN  TRUST  AND 
BANKING  COMPANY. 

1.  The  North  American  Trust  and 
Banking  Company  had  power  to 
borrow  money  to  the  extent  of  its 
actual  and  lawfully  authorised 
capital,  as  a  necessary  incident  of 
banking,  and  as  resulting,  by  neces- 
sary implication,  fh>m  the  express 
power,  unrestricted,  to  receive  de- 
posits, to  sell  exchange,  to  buy  gold 
and  silver  coin,  and  to  issue  and  re- 
deem a  circulating  medium,  payable 
on  demand,  wliile  the  funds  special- 
ly appropriated  for  its  security,  were 
by  law  placed  beyond  the  control  of 
the  institution  issuing  it  CurUs  v. 
LeaviU,  809 

2.  Accordingly  Add,  that  the  bonds 
and  other  obligations  of  the  compa- 
ny, given  as  evidence  of  such  loans, 
and  the  trust  mortgages  collateral 


to  them,  unless  otherwise  impeach- 
ed, were  valid  instruments.  ib 

8.  The  sUtute  of  1880,  (1  R.  S,  591,) 
prohibiting  corporations  when  in- 
solvent or  in  contemplation  of  insol- 
vency, from  making  assignments, 
with  the  intent  of  giving  preferences 
to  particular  creditors,  and  declaring 
every  violation  of  such  prohibition 
to  be  a  misdemeanor,  has  no  appli- 
cation to  the  North  American  Trust 
and  Banking  Company,  nor  to  the 
deeds  of  trnst  executed  by  it  to 
Blatchford  and  others.  id 

4.  That  association  was  not  insolvent 
at  the  time  it  executed  the  deeds  of 
trust  or  mortgages  to  Blatchford 
and  others,  called  the  MUUon  and 
First  Half  Million  TYusts ;  nor  did 
it  make  those  assignments  in  con- 
templation of  insolvency.  And  the 
trust  deeds  were  not  executed  with 
the  intent  of  creating  a  preference, 
but  to  obtain  fUrther  indulgence  and 
larger  advances,  and  to  enable  the 
company  by  cash  means  to  pay  all 
its  debts,  and  to  transact  a  business 
more  profitable  to  its  stockholders. 

ib 

5.  The  statute  which  declares  that  con- 
veyances and  assignments  of  per- 
sonal property  "  made  in  trust  for 
the  use  of  the  person  making  the 
same,"  shall  be  void  as  against  cred- 
itors, has  no  application  to  trnst 
mortgages  made  bona  fde  to  raise 
money  to  pay  creditors.  And  this 
although  the  surplus,  after  satisfy- 
ing the  mortgage  debts  is,  by  way 
of  resulting  trust,  or  by  express  stip- 
ulation, to  be,  for  the  use  of  the 
mortgagor.  ib 

6.  The  provision  in  the  same  statute, 
declaring  that  every  assignment  of 
'<  goods  and  chattels,"  by  way  of 
mortgage,  unless  accompanied  by 
an  immediate  delivery,  and  followed 
by  "  an  actual  and  continued  change 
of  possession  of  the  things  mort- 
gaged or  assigned,"  shall  be  pre- 
sumed to  be  fraudulent,  applies  only 
to  goods  and  other  things  of  ii^iich 
possession  can  properly  be  predicat- 
ed, and  not  to  what  the  law  denom- 
inates things  in  action,  as  contradis- 
tinguished fh>m  things  in  possession. 

'  ib 

7.  The  deeds  of  trnst,  or  mortgaj^, 
executed  by  the  North  American 
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Tnut  and  Banking  Company  to 
Blatchford  and  othen,  called  the 
MOUan  and  rirst  Half  Milium 
TYutts,  were  not  made  with  the  in- 
tent to  delay,  hinder  or  deflrand 
creditors.  i^ 

8.  The  tmst  mortgages,  or  deeds  of 
tnut,  aboTO  n^entioned,  were  snffl- 
oienUy  sanctioned  or  ratified  by  the 
association,  or  by  the  persons  whom 
the  association  appointed  or  allowed 

.  to  hare  the  direction  and  manage- 
Inent  of  its  afGUrs,  if  any  ratification 
was  necessary.  i( 

ft  The  bonds  issued  npon,  and  secnred 
by,  the  trost  mortgages^  of  the 
North  American  Tnut  and  Banking 
Company,  were  sufficiently  sealed, 
although  the  seal  of  the  association 
was  not  impressed  on  wax  or  wafer, 
,  but  stamped  into  the  texture  of  the 
paper.  At  all  events,  they  were  not 
•*  bills  or  notes,"  within  either  the 
letter  or  the  meanhig  of  the  act  of 
1840.  ib 

See  Frse  Banks. 


NOTICE. 
Am  JunoMENT,  2, 9. 

MOBTGAOE,  1,  2. 


NUISANCE. 

Owners  of  wet  lands  are  not  guilty 
of  a  public  nuisance  because  they 
neglect  to  drain  them.  Woodrvffy. 
Fiaker,  224 


OPINIONS  OF  WITNESSES. 

1.  A  person  engaged  in  the  business 
of  insurance,  and  in  the  habit  of 
examining  all  kinds  of  hazards,  and 
affixing  the  rates  which  they  should 
pay  for  insurance,  may  be  allowed 
to  give  his  opinion  upon  the  ques- 
tions whether  a  livery  stable  is  moret. 
exposed  to  conflagration,  and  a  more 

'  hazardous  risk,  than  a  tavern  bam ; 
and  whether,  according  to  the  usage 
and  custom  of  insurance  companies, 
it  is  worth  more  to  insure  a  livery 
stable  thaa  a  tavern  bam.  JE&My 
T.  DanM.  Ill 


2.  In  an  action  toreoorer  damages  for 
killing  a  dog,  the  opinions  of  wit- 
nesses, as  to  his  value,  are  not  ad- 
missible  in  evidence.    DwUap  ▼. 

661 


8.  BriU  V.  Ffagler,  (28  Wend,  854,) 
deciding  the  contraiy,  ovemiled.  w 

4.  The  jury  are  the  judges  of  the  value 
of  such  property,  after  hearing  the 
evidence  as  to  the  particular  qual- 
ities ud  properties  of  the  animal,  ib 


pabent  and  child. 

See  Court  op  Sessions,  1, 2. 

PABTD5S. 
•See  Witness,  2,  8,  4 

PATENT. 
See  Agreement,  16,  17. 

PEwa 

1.  An  incorporated  religious  society 
appointed  A.,  B.,  C,  D.  and  E.  to 
purchase  a  site  and  erect  a  church ; 
and  the  avails  of  their  old  edifice, 
and  certain  subscriptions,  were  to 
be  used  for  that  purpose ;  the  sub- 
scribers having  the  right  to  bid  off 
pews  on  their  subscriptions.  A.,  B . , 
C.,  D.  and  E.  took  a  conveyance  of 
a  site,  in  their  own  names,  in  ISSO, 
and  built  thereon  a  chnreh,  applying 
the  avails  of  the  old  church  and  the 
subscriptions.  In  1882  they  sold 
the  pews,  and  gave  a  deed  of  one  to 
the  plaintifi*,  a  pnrohaser;  and  in 
1884  they  conveyed  to  the  trustees 
of  the  corporation,  by  a  deed  ex- 
pressing a  consideration  of  S5000, 
and  containinr  covenants  fbr  quiet 
ei\)oyment;  the  deed  "excepting 
and  reservhig"  to  "  the  owners  <^ 
the  pews  and  slips"  in  the  church 
"  the  right  to  use  the  same  in  per- 
petuity." In  1848,  the  church  edi- 
fice having  become  dilapidated  and 
dangerous  fbr  the  sode^  to  worship 
in,  the  oorpomtion  substantially  re- 
built it,  except  the  waUs,  and  in  so 
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doin^  remodeled  the  inside,  and 
demoliahed  the  pew  the  plainti£f  had 
pmchased,  and  placed  the  pulpit  on 
its  site.  Held  that  the  title  to  the 
pew  passed  to  the  plaintiff  hy  the 
deed  to  him;  bnt  that  its  demoli- 
tion was  necessary  and  lawful,  and 
that  the  plaintiff  could  not  recover 
damaf^s  therefor,  nor  recover  the 
site.  Voorhees  v.  Prtdryteriem  Chwrch 
of  AmOerdam,  108 

2.  A  grantee  of  a  pew  takes  a  limited 
estate— A  nsnfimctuary  interest — 
subject  to  the  general  right  of  the 
owners  of  the  chnrch.  ib 

8.  If  the  church  edifice  becomes  use- 
less by  dilapidation,  or  destroyed  by 
fire  or  casualty,  or  has  to  be  rebuilt, 
the  right  of  the  pewholder  is  gone,  ib 

4.  If  a  pew  can  be  taken  for  the  pur- 
poses of  convenience,  improvement, 
and  embellishment,  the  owner  is  at 
least  entitled  to  Indemnity.  ib 


PLANK  BOAB  COMPANIES. 

After  articles  of  association  in  a  plank 
road  company,  in  'which  the  sub- 
scribers thereto  promised  to  pay 
for  their  stock,  had  been  drawn  up 
and  signed,  P.  agreed  to  subscribe 
upon  the  books  of  the  company,  on 
certain  conditions.  Subsequently, 
and  after  the  articles  had  been  filed 
and  the  corporation  was  organized, 
and  after  the  road  had  been  located, 
as  required  by  one  of  the  conditions, 

.  and  calls  for  payment  of  the  stock 
had  been  ordered,  P.  subscribed, 
upon  the  books  of  the  company  and 
on  a  leaf  next  to  that  containing  the 
articles  of  association,  a  second 
agreement,  by  which  he  "sub- 
scribed" for  the  number  of  shares 
set  opposite  his  name;  Hdd,  that 
by  so  doing,  he  adopted  the  articles 

'  of  association,  and  was  bound  by  the 
promise  therein  contained.  Fort 
Edward  and  Fori  MUier  Plank  Road 
Ompaimf  v.  Payne,  667 

8ei  AoBJUMBNT,  10, 11, 14. 


PLBADING. 

(1.)  CampUmU, 

t.  A  demurrer  to  a  complaint,  founded 
on  the  sixth  subdivision  of  section 


144  of  the  code,  applies  only  to  such 
defects  as  wotild  render  the  com- 
plaint bad  on  a  general  demurrer  at 
law,  or  bad  for  want  of  equity,  in 
chancery.    Richards  v.  Edick,    260 

2.  The  complaint,  to  be  overthrown  by 
the  demurrer,  must  present  defects 
so  substantial  in  their  nature,  and 
so  fatal  in  their  character,  as  to  au- 

-  thorize  the  court  to  say,  taking  all 
the  fiicts  to  be  admitted,  that  they 
fhmish  no  cause  of  action  what- 
ever, ib 

8.  A  complaint  in  an  action  upon  a 
contract  for  the  sale  and  purchase 
of  land,  need  not  supply  the  circum- 
stances which  will  famish  materials 
and  guidance  for  drawing  a  decree 
or  Judgment  directing  a  conveyance, 
with  a  definite  description,  so  that 
an  officer  may  go  upon  the  groimd 
and  select  the  farm.  Such  a  degree 
of  certainty  is  not  necessary.         ib 

4.  If  a  demurrer  admits  fhcts  enough 
to  constitute  a  cause  of  action,  that 
is  sufficient  to  sustain  the  complaint. 
•  If  the  defendant  requires  a  greater 
degree  of  certainty  in  the  complaint, 
he  must  seek  his  relief  by  the  mode 
pointed  out  in  the  code,  by  a  motion 
that  the  pleading  be  made  more 
certain  and  definite.  ib 

6.  Where,  by  a  contract  for  work  and 
labor  a  perfbrmance  of  the  work  is 
a  condition  precedent  to  the  pay- 
ment of  the  consideration,  in  an  ao- 
tion  to  recover  the  consideration, 
performance  of  the  work  must  be 
averred.    Smitk  v.  Brown,         481 

6.  Where  in  an  action  to  recover  the 
price  agreed  to  be  paid  for  the 
building  of  a  school  house  the  com- 
plahit  alleged  that  the  plaintiff  had 
performed  all  the  work  and  labor  of 
building  and  completing  the  school 
house,  and  had  Ailfilled  all  the  con- 
ditions of  the  contract  in  every  res- 
pect except  wherein  the  same  were 
aflerwanls  waived  and  aiiered  by  the 
direcHon,  coment  or  negligence  and 
fauUoftkedefendanUf  and  that  the 
defendants  subsequently  demanded 
possession  of  the  school  house, 
which  the  plaintiff  delivered  up  to 
them;  Held,  on  demurrer,  that  the 
complaint  was  defective.  ib 

7.  Where  a  complaint  sets  up  an  agree- 
ment fbr  the  sale  and  purofaase  of 
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land,  which  is  denied  in  the  answer, 
the  plaintiff,  to  sustain  his  com- 
plaint, can  only  prove  the  agree- 
ment by  evidence  which  shows  a 
legal,  valid  agreement.  Conse- 
quently evidence  of  a  parol  agree- 
ment is  inadmissible.  Reynolds  v. 
Dunkirk  and  State  ZAne  Raiiroad 
Compamf,  618 

'(2.)  Answer. 

S.  An  answer  which  alleges  that  the 
plaintiff  *'  is  not  the  lawful  owner 
and  holder  of  the  note"  described 
in  the  complaint,  is  insufficient  to 
admit  evidence  that  the  plaintiff  is 
not  the  owner  or  holder.  Seeley  v. 
EngeU,  680 

9.  So,  an  answer  which  avers  that  the 
note  sued  on  "  was  by  mistake  giv- 
en for  a  greater  sum  than  was  due 
from  the  maker  to  the  payee,  to 
wit,  a  sum  sufficient  to  cancel  the 
balance  claimed  to  be  due  on  the 
said  note,"  is  insufficient  to  admit 
evidence  to  show  a  mistake  in  the 
amount;  the  defendant  alleging 
nothing  but  a  conclusion  of  law, 
without  setting  out  the  Acts  by 
which  it  is  supported.  •        Uf 

10.  An  admission  in  a  special  plea  or 
answer,  upon  which  issue  is  taken, 
cannot  be  used  on  the  trial  as  a  gen- 
eral admission  of  a  material  fact  al- 
leged in  the  complaint,  when  the 
whole  complaint  has  been  denied  by 
a  prior  answer.  The  7\oy  and  Rut- 
land Railroad  Co.  v.  Kerr^  581 

See  Slander. 


POOR. 

1.  In  order  to  abolish  the  distinction 
between  town  and  county  poor,  in 
a  particular  county,  a  resolution  to 
that  effect  must  be  passed  by  the 
board  of  supervisors,  and  the  same 
must  be  JUed  in  tke  counif  derk^s 
offioe.    Baldwin  v.  McArthur,      414 

2.  Until  such  a  resolution  has  been 
filed,  in  the  clerk's  office,  the  dis- 
tinction is  not  abolished,  and  an  ap- 
plication to  the  court  for  an  order 
of  maintenance  must  be  made  by 
the  ovonaers  of  the  poor  of  the 


proper  town,  and  not  by  the  super- 
intendents of  the  poor.  ik 

8.  But  if  the  party  proceeded  against 
in  the  name  of  the  superintendents, 
is  present  on  the  hearing  of  the  ap- 
plication, and  consents  to  the  grant- 
ing of  the  order,  he  thereby  implied- 
ly admits  that  the  superintendents 
are  the  proper  parties  to  make  the 
application ;  and  will  not  be  allowed 
to  raise  the  objection,  on  appeal, 
that  the  overseers  should  have  ap- 
plied, ik 

4.  Where  an  application  for  an  order 
of  maintenance  is  made  to,  and 
granted  by,  a  court  of  sessions,  it  is 
no  objection  to  the  oider  that  it 
purports  to  have  been  made  by  the 
"  county  court  of  sessions"  The  wotd 
**  county,"  in  the  description  of  the 
court,  may  be  regarded  as  mere  sur- 
plusage; especially  where  no  objec- 
Von  is  made,  at  the  time,  and  there 
is  no  pretense  that  the  party  was 
misled.  t^ 


PRACTICE. 

1.  It  is  entirely  a  matter  of  discretion 
in  the  court,  on  the  trial  of  a  cause, 
whether  a  witness  shall  be  put  upon 
his  voir  dire,  or  the  oath  in  chief 
shall  be  administered.  Sedey  v.  J?*- 
geU,  580 

2.  The  better  and  more  approved  prac- 
tice now  is  to  swear  the  witness  in 
chief,  and  bring  out  the  fkcts  relied 
upon  as  showing  his  interest,  either 
on  direct  or  cross-examination,     ib 

8.  A  request  to  a  Judge  to  instruct  the 
Jury  in  a  particular  manner,  must 
rest  upon  undisputed  facts,  or  a  hy- 
pothetical case.  If  the  proposition 
submitted  is  incorrect,  either  in  flust 
or  in  law,  the  Judge  may  refuse  to 
give  the  instruction.  Gardner  ▼. 
Oairk,  588 

4.  As  a  general  rule,  the  construction 
of  a  contract  is  a  matter  to  be  deter- 
mined by  the  court  and  not  by  the 
Jury.  But  this  is  to  be  taken  with 
the  qualification  that  the  entire  con- 
tract is  in  writing,  needing  nothing 
but  an  interpretation  of  its  language, 
by  its  own  intrinsic  light ;  or  that, 
being  by  parol,  there  is  no  contrari- 
ety or  antagonism  in  the  evidence 
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by  which  the  contract  is  sought  to 
bo  established.  ib 

5.  Although  it  is  generally  the  province 
of  the  court  to  construe  contracts, 
yet  when  the  meaning  is  to  be 
Jndged  of  by  facts  aliuvdet  in  con* 
nection  with  the  written  language, 
Tory  much  must  be  left  to  the  jury. 

ib 

6.  A  new  trial  will  not  be  granted,  for 
the  misdirection  of  the  Judge,  in  his 
charge,  where  the  party  has  sus- 
tained no  injury  by  such  misdirec- 
tion, ib 


PRINCIPAL  AND  AGENT. 

1.  A  person  cannot  act  as  the  agent  of 
both  parties,  in  the  making  of  a 
contract,  when  he  is  invested  with 
A  discretion  by  each,  and  when  each 
is  entitled  to  the  benefit  of  his  skill 
and  ju'dgment  T%e  UUca  Insur- 
ance Company  v.  T%e  Toledo  hu.  Co., 

182 

2.  J.  db  M.  being  the  general  agents, 
at  Albany,  of  the  Albany  and  Canal 
Line  of  Tow  Boats,  J.  made  three 
drafts  upon  H.,  the  agent  of  the  line 
in  New-Tork,  at  the  request  and 
for  the  accommodation  of  Uie  Canal 
Bank,  which  were  respectively 
signed  "  J.  A  M.,  ag'ts  A.  and  Canal 
Line  of  Tow  Boats,"  and  were  pay- 
able to  their  own  order,  and  ad- 
dressed to  and  accepted  by  H.  as 
"  agent,"  and  indorsed  by  J.  in  the 
name  of  "  J.  &  M.,  agents."  These 
drafts  were  subsequently  discounted 
by  the  plaintiff,  for  a  valuable  con- 
sideration. In  an  action  against  the 
Tow  Boat  Company,  upon  these 
drafts,  it  was  admitted  that  J.  A,  M. 
were  authorised  to  transact  the  busi- 
ness of  the  company,  and,  for  that 
purpose,  were  authorized  to  draw, 
indorse  and  accept  such  checks, 
drafts  and  bills  of  exchange  as  were 
necessary  for  carrying  on  such  busi- 
ness, and  that  H.  had  the  like  au- 
thority in  respect  to  the  business 
In  New-Tork.  Hdd,  that  the  au- 
thority of  J.  to  make  and  indorse 
the  drafts  was  sufficient ;  but  that 
he  transcended  his  authority  in  ap- 
plying the  drafts  to  a  purpose  not 
within  his  agency;  and  that  the 
delivety  thereof  to  the  cashier  of 


the  Canal  Bank,  to  be  used  for  the 
benefit  of  that  bank,  and  not  for  the 
benefit  of  his  principals,  was  an  un- 
authorized act.  7%e  Exchange  Bank 
V.  MnUeaih,  171 

8.  Held  also,  that  the  case  should  have 
been  submitted  to  the  jury  with 
instructions  that  the  plaintiff  would 
be  entitled  to  recover  if  J.  was  the 
general  agent  of  the  defendants, 
and,  as  such,  was  authorized  to 
make  and  indorse  notes  and  bills  of 
exchange  for  the  benefit  of  his  prin- 
cipals, and  the  drafts  so  made  and 
indorsed  were  received  and  dis- 
counted by  the  plaintiff  in  the  or- 
dinary course  of  business.  Wright, 
J.  dissented.  ib 

4.  Bdd  Jurtker,  ^hat  the  drafts  having 
been  made  and  put  into  circulation 
in  violation  of  the  duty  of  the  agent, 
the  defendants  had  a  right  to  know 
how  the  plaintiff  obtained  them; 
but  that  if  it  appeared  that  the 
plaintiff  was  not  chargeable  with 
knowledge  of  the  circumstances  un- 
der which  the  paper  was  made  and 
delivered' to  the  Canal  Bank,  but  it 
was  received  in  the  ordinary  course 
of  the  plaintiff's  business,  in  tho 
belief  that  it  was  made  for  a  legiti- 
mate purpose,  the  plaintiff  ought 
uot  to  bear  the  loss.  ib 

6.  As  between  two  innocent  parties, 
thus  situated,  the  principals,  in 
whose  name  the  drafts  were  made, 
rather  than  the  holder  of  the  drafts, 
should  suffer  for  their  misplaced 
confidence.  ib 

6.  The  law  will  inf)3r  authority  in  an 
agent,  as  well  fVom  the  general 
character  of  the  acts  which  he  has 
been  permitted  to  perform,  as  fh>m 
a  special  written  power.  ib 


PROMISSORT  NOTES. 

1.  The  fkct  that  a  plaintiff  has  not  the 
actual  possession  of  the  note  sued 
on  does  not  affect  his  right  to  recov- 
er upon  it.  It  is  sufficient  if  he  has 
the  right  to  the  money  due  upon  it, 
although  the  instrument  has  been 
deposited  with  a  third  person  in 
pursuance  of  an  agreement  between 
the  parties.    SUden  r,  Pringk,  46i 
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2.  The  poesession  of  a  negotiable 
proniiuory  note  is  jnima  fade  evi- 
idence  of  good  title  in  the  holder; 
and  until  8ome  anspicion  is  cast 
upon  the  case,  he  is  not  called  npon 
in  any  way  to  fortify  his  title  by 
proof  of  a  consideration  paid,  on  the 
transfer  to  him.    Sedey  r.  EngeU, 

8.  In  an  action  upon  snch  a  note,  by 
the  holder,  the  payee  would  be 
a  competent  witness  for  the  plain- 
tiff; notwithstanding  it  was  trans- 
ferred to  the  plaintiffafter  it  became 
due,  and  there  is  no  evidence  that 
he  paid  value  for  it  ib 

4.  Accordingly  hdd,  that  the  wUe  of 
the  payee  might  be  examined  as  a 
witness  for  the  holder.  ib 


B 

&AILR0AJ)8. 

1.  An  action  fbr  calls  will  lie  against  a 
subscriber  to  the  capital  stock  of  a 
railroad  corporation,  on  an  express 
promise  to  pay  for  it^  although  the 
corporation  also  has  power  to  de- 
clare his  stock  forfeited  for  non-pay- 
ment. TYoyand  RtUland 'RaUroad 
Company  v.  Kerr,  681 

2.  jB  seems  one  cannot  become  a  mem- 
ber of  a  railroad  company,  under  the 
act  of  1860,  without  payment  of  10 
per  cent,  on  his  subscription.  Oth- 
erwise, under  the  law  of  1848.      %b 

B.  Where  there  is  no  fhtud,  one  irtio 
signs  the  articles  of  association  to 
organize  a  railroad  corporation  can- 
not, in  an  action  for  the  calls,  show 
that  the  road  is  in  fkct  longer  than 
the  distance  stated  in  the  articles,  ib 

4.  A  lease  by  a  railroad  corporation, 
of  a  put  ot  its  road  and  franchises 
during  the  continuance  of  its  char- 
ter, and  a  transfer  of  the  remainder 
also,  for  the  same  time,  does  not, 
ipso  f ado,  dissolve  the  corporation,  ib 

5.  Jl  seems  one  railroad  corporation 
cannot  lease  its  road,  or  give  up  the 
uaanagement  of  its  line  to  another, 
nor  delegate  its  powers,  without  the 
authorily  of  the  legislatare.  ib 


6.  Such  lease  would  not  dliebaige  a 
subscriber  to  the  stock  from  his  lia- 
bility to  pay  calls  on  his  subscrip- 
tion, ib 

7.  K.  subscribed  to  the  capital  stock 
of  a  railroad  company,  which  was 
organized  in  1849,  with  a  capital 
stock  of  $1,600,000.  In  1851,  the 
articles  of  association  were  amended 
under  the  generalj  law  of  that  year 
relative  to  railroads ;  and  the  capi- 
tal stock  reduced  to  $226,000,  and- 
the  northern  termiMu  of  the  road 
was  changed,  so  as  to  shorten  it 
nearly  one  half  of  the  distance  men- 
tidned  in  the  original  articles.  The 
company  also  transforred  a  part  of 
the  remainder  of  the  road,  and  leaa- 
ed  the  rest  jbo  another  ooiporation, 
during  the  continuance  of  its  char- 
ter.  In  the  ftU  of  1851,  K.,  on  be- 
ing called  upon  for  the  payment  of 
calls  upon  his  stock,  re&sed  to  pay 
them.  In  an  action  by  the  compa- 
ny, for  the  amount  of  the  calls,  JSMrf, 
(Hand,  P.  J.  dubiiante)  that  the 
plaintifb  were  entitled  to  recover,  ib 

See  EviDBNCE. 


BECITAL& 
See  Deed,  14. 

REUGIOtJS  SOCIETIES. 

See  Pews. 

Statutjbs,  1. 
Uses  and  Tkubts. 

KENTa 


Bents  reserved  upon  peipetiial  1 
are  incorporeal  hereditaments,  and 
as  snoh  they  are  descendible  from 
those  to  whom  they  are  reMtrad. 
IhuUer  Y.  BwiUer,  26 


BEPLEVIN. 

[.  In  an  action  against  several  defend- 
ants, to  recover  the  possession  of 
personal  property,  where  a  taking  of 
the  goods  by  one  of  the  defendants 
is  ftally  proved,  it  is  not«  groond  for 
a  nonsuit  generally,  as  to  all  the  de- 
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fendants,  that  no  joint  taking  by 
them  was  proTed.  Waodbtum  v. 
CAamberUn,  446 

2.  If  nothing  appears,  either  in  the 
pleadings  or  in  the  eyidencoi  to 
charge  a  portion  of  the  defendantSi 
they  will  be  entitled  to  a  nonsuit, 
and  the  plaintiff  may  proceed  and 
try  the  issues  between  him  and  the 
other  defendants.  ib 

8.  In  such  an  action  the  court  has  the 
power  to  adjudge  a  return  of  the 
goods,  in  favor  of  such  of  the  de- 
fendants as  shall  appear  to  be  en- 
titled to  a  return,  and  to  reftise  it 
as  to  the  others.  ib 

4.  Although  the  jury  find  the  exclu- 
sive possession  of  the  goods  to  be  In 
one  of  the  defendants,  they  are  not 
bound  to  render  a  general  verdict  in 
favor  of  all  the  defendants.  ib 

6.  Where,  in  an  action  to  recover  the 
possession  of  personal  property,  a 
portion  of  the  defendants  claim  the 
entire  possession,  by  virtue  of  a  chat- 
tel mortgage,  in  hostility  both  to 
their  co-defendant,  the  sheriff  and 
the  plaintiffs  and  the  proof  shows 
that  the  sheriff  levied  upon  the  prop- 
erty, and  held  it  in  subserviency  to 
the  mortgage,  it  is  not  necessary 
that  the  jury  by  their  verdict  should 
determine  the  value  of  the  property 
admitted  by  the  mortgagees  to  be 
■in  their  possession.  A  general  as- 
sessment of  the  whole  valae  is  all 
that  is  necessary.  ib 


s 

SCHOOL  DISTRICT. 

1.  Where  a  collector  of  a  school  dish 
trict  levies  upon  property  by  virtue 
of  a  warrant  duly  issued  by  the 
trustees,  for  the  collection  of  teach- 
er's Vages,  he  thereby  acquhres  a 
special  property  in  the  goods  levied 
on,  and  can  maintain  an  action 
against  any  person  concerned  in  re- 
moving them.    HUliard  y.  Austin, 

141 

2.  Where  a  warrant  for  the  collection 
of  a  school  tax  is  not  issued  until 
after  its  renewal,  it  becomes  by  the 
renewal  and  delivery  to  the  collect- 
or, for  collection,  a  valid  and  effect- 

VoL.  XVn.  83 


nal  process,  for  all  pnrpoies,  as  of 
the  date  of  the  renewal.  And  the 
rights  of  taxpayers,  and  the  powers 
and  duties  of  t^e  collector,  are  the 
same  under  such  process  that  they 
would  be  had  the  warrant  been 
made  out  and  dated  as  an  original 
process,  on  the  day  of  its  delivery 
to  the  collector.    Parker  v.  Broum, 

145 

8.  For  two  weeks  after  receiving  his 
warrant  the  collector  acts,  under  it, 
as  the  mere  receiver  of  such  taxes 
as  shall  be  voluntarily  paid  to.  him. 
He  acts  as  collector,  to  enforce  the 
collection,  only  in  case  default  is 
made  in  the  payment  during  the 
two  weeks.  ib 

4.  His  warrant,  so  ikr  as  it  is  an  au- 
thority to  collect,  only  takes  effect 
as  to  the  unpaid  taxes,  at  the  expi- 
ration of  the  two  weeks;  and  if  he 
assumes  to  act  as  collector,  by  lev- 
ying upon  the  property,  within  that 
time,  he  becomes  a  trespasser.    Jb 


SEISIN. 
See  Deed. 

SHIPS  AND  SHIFPINa. 

1.  The  plaintiff,  being  master  of  a 
schooner,  which  he  sailed  under  a 
contract  with  the  owners,  by  which 
he  was  to  find  the  crew  and  provis- 
ions and  pay  for  half  the  labor, 
port  charges,  dtc.  and  receive  one 
half  the  net  flight  earned  by  the 
schooner,  signed  al>ill  of  lading  by 
which  he  agreed  to  deliver  to  the 
defendant  a  quantity  of  coal,  shipped 
by  the  defendant's  agent  at  Bristol, 
to  the  defendant,  at  Saugerties,  at  a 
stipulated  sum  per  ton.  Held,  that 
an  action  for  Areight  and  demurrage 
was  properly  brought  in  the  name 
of  the  plaintiff;  he  being  the  con- 
tracting party,  and  having  such  a 
special  property  in  the  vessel  as 
wonld  enable  him  to  collect  the 
flreight,  &c.     Oaidamiel  v.  TVcfar- 

181 


2.  When  there  has  been  no  special 
agreement  between  a  shipper  of 
goods  and  themaaterof  a  vertel,  Ibr 
demurrage,  if  the  YMiel  is  d«tidbe4 


MS 
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*D  uuMMonable  time,  lij  the  Areigbt- 
er  or  consignee,  tho  owner  of  the 
▼easel  may  recorer  damages,  In  the 
nature  of  demurrage,  for  such  de- 
tention, ib 

S.  But,  to  sustain  such  an  action,  it 
must  appear  that  the  vessel  was  im- 
properly detained.  ib 

4.  The  damages  should  be  limited  to 
eompensation  for  the  time  the  Tessel 
was  actually  detained,  by  the  con- 
signee, beyond  a  reasonable  time  for 
the  discharge  of  her  cargo.  ib 

$,  The  owner  of  a  vessel  is  never  made 
liable  as  a  carrier,  merely  by  virtue 
of  his  ownership.  The  vessel  must 
iJso  have  been  in  his  employment, 
•o  as  to  make  him  a  party  to  the 
eontract  for  carriage;  the  criterion 
of  liability  being  not  ownership,  but 
employment   T\itckennan  v.  Brown, 

191 

C.  The  party  who  has  the  control  of  the 
vessel,  and  in  whose  business  it  is 
engaged,  is  regarded  as  the  owner 
pro  hoc  vice,  and  as  such  is  answera- 
ble! to  the  Areighter.  ib 

7.  It  is  not  material,  upon  the  question 
of  liability,  whether  the  owner  of 
the  vessel  receives  for  its  use  a 
stipulated  sum' or  a  share  of  its  earn- 
ings. In  either  case  the  party  who, 
by  the  contract  with  the  owner,  is 
entitled  to  the  possession,  command 
and  navigation  of  the  ship,  and  not 
the^owner,  is  liable  in  an  action  for 
not  delivering  goods.  ib 


SLAKDEB. 

In  an  action  for  slander,  the  defendant 
may  deny  the  uttering  of  the  words, 
and  as  an  additional  defense  set  up 
by  way  of  justification  that  the  words. 
If  spoken,  were  true.  Clbbkb,  J. 
dissented.  Buhkr  v.  Wentioortk,  649 


STATUTES. 

1.  The  act  providing  for  the  incorpo- 
ration of  religious  societies,  passed 
April  6, 1814,  notwithstanding  the 
revisions  of  our  constitution  and 
statutes,  is  still  in  force.  Voorkees 
t.  7%e  Pretbvtentm  Ckwrck  of  Am- 
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2.  The  statute  abelahing  ves  aai 
trusts  extends  to  every  use  and  tnut 
not  therein  excepted ;  and  there  is 
no  qualification  or  exoeptioD,  ex- 
press or  Implied,  in  Ikvor  of  pnblio 
trusts  and  charitable  uses.  il 

See  CoRPoaiTiONs,  1, 8, 4. 
Free  Banks. 
Husband  and  Wife. 
Joint  Stock  AssocunoNt. 
North  Am.  Trust  and  BiiriiHa 

Co.,  8,  6,  6,  9 
Usury,  3. 


STOCK  SUBSCRIPTIONS. 

See  Corporations,  5  to  10. 
Plank  Road  Companies. 
Railroads,  1,  2, 7. 


STREAMS. 

1.  A  person  ovrning  an  upper  mill  or 
ftctory,  on  a  stream  of  wster,  bai  s 
right  to  use  the  water,  and  may  ap- 
ply it  to  the  propelling  of  bis  mill  or 
fkctory,  subject  to  such  reasonable 
limitations  as  the  rights  of  mill  ows* 
ers  lower  down  the  stream  reqoire 
him  to  observe.  T%mas  v.  Brack- 
ney,  ^ 

2.  If  by  an  unreasonable  use  of  tie 
water  the  mills  below  are  essentially 
impaired  in  their  nsefolDeas,  the 
law  will  interpose,  and  limit  ths 
common  right,  so  that  the  owners  of 
the  lower  mills  shall  enjoy  a  fair  par- 
ticipation, in  the  use  of  the  stream. 

8.  Thus  where  the  defendant,  ownfaij 
a  tannery,  threw  large  quantities 
of  tanbark  into  the  stream,  which 
floated  down  into  the  plaintiTs 
pond,  below,  filling  his  race,  and 
getting  into  his  flume,  and  injuring 
hia  grist  mill ;  /feW  that  the  defend- 
ant  was  liable  for  tho  damage  thu 
occasioned.  ^ 

4.  The  courts  cannot  lay  down  any  mis 
which  shall  limit  the  precise  boon- 
daries  of  the  respective  rights  of 
diflorent  owners  upon  tho  sMW 
etream.  Each  case  must  be  deddei 
upon  its  own  circumstances;  wd 
the  question  of  what  is  a  reasooaW* 


^e  of  the  irater  by  tbe  mill  owner 
above,  depending  as  it  does  on  tbe 
natnre  and  size  of  the  stream,  the 
business  to  which  it  is  subservient, 
&c.,  must  be  determined  by  thejary, 
and  not  by  the  court.  ib 

STREETS. 
iSee  CoRPOBiTioN  of  New-York. 


TAXES. 
See  School  District. 

tSNants  in  common. 

See  UsB  AND  Occupation. 


TRADE  BlARKa 

1.  The  principle  is  well  settled  that  a 
manufacturer  may,  by  priority  of 
appropriation  of  names,  letters, 
marks,  or  symbols  of  any  kind,  to 
distinguish  his  manufactures,  ac- 
quire a  pfoperty  therein,*  as  a  trade 
mark,  for  the  invasion  of  which  an 
action  for  damages  will  lie ;  and  in 
the  exclusive  use  of  which  he  may 
have  protection,  when  necessary,  by 
ii\)nnction.   SiokesY.  Landgraff,  W8 

2.  In  all  cases  where  names,  signs, 
marks,  brands,  labels,  words  or  devi- 
ces of  any  kind  can  be  advanta- 
geously used  to  designate  the  goods 
or  property,  or  particular  place  of 
business,  of  a  person  engaged  in 
trade  or  manufacture,  or  any  sim- 
ilar business,  he  may  adopt  and 
use  such  as  l^e  pleases,  which  are 
adapted  to  that  end  and  have  not 
been  before  appropriated;  and  no 
other  person  can  lawfully  imitate 
them,  and  by  that  means  sell  his 
own  goods  or  property,  or  carry  on 
his  business,  as  tbe  goods,  property 
or  business  of  the  former.  If  any 
one  does  so,  he  is  liable  in  an  action 
for  damages,  or  may  be  restrained 
by  iiQunction.  ib 

S.  But  in  respect  to  words,  marks  or 
devices  which  do  not  denote  the 
goods  or  property,  or  particular 
place  of  business,  of  a  person,  but 
only  the  mUure,  kind  or  qualiiif  of 
the  articles  in  which  he  dealSi  a 
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different  rule  prevails.  No  prop- 
erty in  such  words,  marks  or  de- 
vices can  be  acquired.  ib 


bSE  AND  OCCUPATION. 

1.  H.  entered  into  premises  mider  a 
lease  from  P. ;  invalid  because  exe- 
cuted by  an  agent  of  the  lessor  who 
bad  no  written  authority.  P.  died, 
after  devising  the  demised  premises 
to  the  plaintiffs,  who  were  also  his 
heirs  at  law.  Subsequently  the  de- 
fendant purchased  the  interest  of  H. 
in  the  lease,  and  went  into  posses- 
sion of  the  premises,  and  paid  the 
rent  to  the  plaintiff's  agent,  accord- 
ing to  the  terms  of  the  lease,  except 
$100,  which  sum  he  had  promised 
to  pay.  Beld,  that  the  plahitifih 
might  recover  that  sum  in  an  action 
for  use  and  occupation.  ParUr  v. 
Bleikr,  149 

2.  Tenants  in  common  may  join  in  an 
action  for  use  and  occupation,  al- 
though there  has  been  no  express 
contract  between  the  parties  for  the 
letting  of  the  premises.  A  demise 
may  be  implied  flromthe  occupation 
and  the  payment  of  rent  ib 


USES  AND  TRUSTS. 

In  those  cases  in  which  an  incoip9i«- 
led  religious  society  can  take  and 
hold  real  estate,  a  trust  cannot  arise, 
be  created,  or  declared,  in  Ikvor  of 
such  corporation,  by  parol,  except 
in  those  cases  where  it  could  arise, 
be  created,  or  declared  in  favor  of  a 
private  person.  Except  when  oth- 
erwise provided  the  same,  rule,  as 
reepeots  uses  and  trusts,  tlie  statute 
of  fttrnds,  and  the  modes  of  acquir- 
ing real  property,  applies  to  them. 
Voorkeet  v.  Prttbffteritm  Ckmtk  of 
Amsterdam,  108 

iSbe  North  Ambr.  Trust  and  BAinuNtt 
CoMPANT,  2,  8, 4,  6,  7, 8, 9. 
Statutes,  2. 

USURT. 

1.  Where  a  party  pays  the  debt  of  im- 
other,  at  his  request,  although  the 
debt  be  void  for  usury  or  any  like 
cause,  it  is  no  defense  against  the 
chiim  of  the  party  makli^  the  ad- 
vance, to  be  reftmded.  CuHis  v. 
LeaviU,  i09 
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2.  A  loan  made  in  good  Iktth  to  a  bank- 
ing association  of  this  state,  by  banks 
in  another  state,  on  suspended  bank 
noteti  returnable  by  tacit  under- 
standing, in  the  like  currency,  al- 
though the  borrower  immediately 
sells  the  notes,  for  specie,  at  a  dis- 
count  is    not    usurious;  and  the 

'  lender  has  a  valid  claim  for  repay- 
ment in  similar  notes  or  their  equiv- 
alent in  specie.  ib 

8.  No  reoeiver  of  any  corporation,  or 
of  any  free  bankine  association, 
since  the  act  of  1860,  (X.awi  of  1860, 
cK.  172,)  can  plead,  or  set  up,  or 
prove,  or  in  any  manner  interpose 
the  defense  of  usury.  And  the  act, 
being  in  the  nature  of  a  repeal  of 
penalties  and  forfeitures,  and  con- 
taining no  reservation,  express  or 
implied,  operates  as  well  on  existing 
as  on  subsequent  suits ;  extinguish- 
ing not  only  the  right  of  pleading 
such  defense  thereafter,  but  of 
Qiging  or  maintaining  the  plea,  al- 
though previously  put  in,  if  not 
already  allowed  and  established,  ib 


TENDOB  AND  PUBCHASER. 

1.  In  the  case  of  an  agreement  for  the 
sale  and  purchase  of  land,  the  title 
does  not  pass  by  a  tender  of  a  deed ; 
nor  does  it  pass  by  operation  of  law, 
on  the  recovery  of  a  Judgment  for 
the  purchase  price.  The  plaintiff 
holds  the  title  to  tke  land^  and  recovers 
its  frill  value  expressed  in  the  con- 
tract; and  after  judgment,  when  tile 
defendant  seeks  to  obtain  the  land, 
a  court  of  law  is  without  the  power 
of  affording  him  any  relief  Per 
GniDLKT,  J.    Rickards  v.  Edick^  260 

2.  On  an  agreement  relating  to  real 
estate,  thar  vendor,  on  tendering  a 
deed  and  offering  to  perform  his 
agreement,  may  recover  the  pur- 
chase money,  in  an  action  at  law.  ib 

8.  ^PHiere  a  person  has  paid  money 
upon  a  parol  contract  for  the  pur- 
chase of  lands,  which  is  void  by  the 
statute  of  frauds,  he  cannot  main- 
tahi  an  action  to  recover  back  the 
money  so  paid,  so  long  as  the  vendor 


Is  willing  to  perfimi 
CoOiarY.  Coaies, 
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4  No  action  will  lie  to^  reoover  the 
price  of  land  s(M,  where  do  wxUten 
contract  on  the  subject,  has  'been 
entered  into  between  the  parties, 
subscribed  by  the  vendor,  and  as- 
sented to  or  accepted  by  the  pur- 
chaser.  Beyiuids  v.  Dunkirk  dkd 
State  lAne  RaOroad  Co.,  613 

6.  Thus  where  parol  negotiations  for 
the  sale  and  purchase  of  land,  were 
had,  but  the  parties  did  not  come 
to  any  agreement  as  to  the  price ; 
the  owner  fixing  his  price,  and  the 
agent  of  the  purchasers  saying  that 
they  would  be  obliged  to  pay  it,  if 
the  owner  insisted  on  It;  inA  ho 
paid  to  the  owner  $160  on  acooont 
of  the  land,  and  the  purchasers 
took  possession ;  Bdd^  that  an  ac- 
tion could  not  be  maintained  for  the 
price  of  the  land.  ib 

6.  And  the  clerk  of  the  purchasers' 
agent  having  called  upon  the  owner 
of  the  land/ a  few  days  after  the 
payment  of  ihe  $160,  and,  without 
any  authority  to  do  so,  taken  a 
receipt  from  the  owner,  as  follows : 
'<  Received  of  H.  A.  B.  $160^  to  ap- 
ply on  land  damages  for  D.  and  8. 
L.  Bailroad  crossing  through  my 
fkrm  in  P.  Before  I  convey  the 
same  the  company  are  to  pay  me 
S1860,  in  all  $2000,"  which  receipt 
was  never  accepted  by,  or  brought 
to  the  knowledge  of  the  railroad 
company  or  of  its  agent ;  Heid,  that 
the  company  was  not  bound  by  such 
receipt.  ib 

See  AoaEBHBNT,  8, 4, 5. 
Execution. 
^aiRs. 
Judgment,  1, 9. 

tEBDICT. 

1.  The  verdict  of  a  jury  will  not  be 
set  aside  for  misdirection  of  the 
Judge,  if  fVom  the  evidence  in  the 
cause  the  court  sees  the  result 
would  have  been  the  same,  whether 
the  objectionable  directions  had 
been  given  or  not ;  or  where  the  ev- 
idence in  the  cause  warrants  the 
verdict    Alstim  v.  Jones^  276 

2.  Upon  questions  of  fkct,  the  verdict 
of  a  Jury  will  not  be  disturbed,  un- 
less clearly  and  palpably  wrong; 
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and  when  a  cftnse  Is  tried  by  the 
Judge,  without  a  jnry,  the  same 
.mle  is  applicable.  JMaim  v.  WUr 
beeky  888 

See  Bepleyin. 


w 

WARRANT. 
See  Non-Imprisonment  Act. 

WARRANTY. 
See  Damages. 

WATER. 
See  Streams. 

WILL. 

1.  Where  a  testator  deyised  to  his 
granddaoghterSf  all  his  lands  "  in 
great  lot  No.  26  in  the  Hardenbnrgh 
patent  lying  in  the  county  of  Greene, 
and  all  my  other  lands  in  the  said 
connty  of  Greene,  from  and  after 
the  death  of  my  said  son,"  and  nei- 
ther the  patent  nor  the  lot  lay  whol- 
ly in  that  county,  Heldf  1.  That 
this  included  only  that  part  of  lot 
No.  25  situated  in  the  county  of 
Greeue,  which  belonged  to  the  tes- 
tator; the  words  "lying  in  the 
connty  of  Greene"  not  being  de- 
signed as  descriptive  of  the  last  pre- 
ceding antecedent — the  H.  patent — 
nor  of  the  lot,  but  as  referring  to 
the  lands  intended  to  be  doYised. 
2.  That  the  words  "  fh>m  and  after 
the  death  of  my  said  son,"  which 
followed  both  devises,  were  appli- 
cable to  each.  Bunier  y.  Rumler,  26 

2.  A  devise  in  general  terms,  of  all  the 
testator's  lands  in  a  particular  coun- 
ty, passes  his  right  to  rents  under 
perpetual  leases  on  lands  lying  in 
such  county.  ib 

8.  Where  a  testator  gave  a  legacy  of 
S20,000  to  each  of  his  three  grand- 
daughters, with  a  positive  direction 
that  such  legacies  should  be  paid 
<mt  of  the  personal  estate ;  and  in 
%  previous  specific  bequest  of  cer- 


tain fands  in  the  hands  of  P.  to  his 
grandson,  it  was  declared  that  they 
were  subject  to  the  payment  of  the 
legacies  to  the  granddapghters ;  it 
was  hdd  that  this  clause  neither  di- 
rected nor  implied  that  those  lega- 
cies should  be  paid  out  of  such  (hnds 
primarily,  but  that  a  resort  might 
be  had  to  them,  if  it  should  become 
necessary ;  in  other  words,  that  if 
either  should  foil,  it  should  be  the 
specific  legacy.  ib 

4.  Hdd  also,  that  those  ftmds  might  be 
applied  towards  the  jMiyment  of  the 
legacies  to  the  granddaughters,  in 
aid  of  that  portion  of  the  estate  lia- 
ble therefor,  according  to  the  usual 
rule,  but  not  otherwise.  ib 

5.  A  testator  devised  a  farm  to  his  son, 
for  life,  and  directed  that  after  the 
son's  death  the  farm  should  be  di- 
vided into  three  parts,  and  he  gave 
one  share  to  each  of  his  three  grand- 
daughters in  fee ;  and  in  case  any 
of  his  granddaughters  should  die 
before  the  termination  of  the  life 
estate  of  his  son,  leaving  lawfdl  is- 
sue or  lineal  descendants  her  sur- 
viving, then  he  gave  and  devised  to 
such  lawful  issue,  &c.  the  same 
share  which  the  mother  would  have 
taken  if  she  had  lived.  And  in  case 
any  of  his  said  granddaughters 
should  die  without  leaving  lawftil 
issue,  dte.  then  the  share  of  the  one 
so  dying  was  to  be  divided  equally 
between  her  surviving  sisters,  and 
the  issue  of  such  of  them  as  might 
then  be  dead.  Hdd,  that  the  de- 
vise oter  to  the  issue  must  neces- 
sarily take  efibct,  if  at  all,  immedi- 
ately upon  the  termination  of  the 
life  estate  of  the  testator's  son ;  and 
that,  although  the  devise  to  the 
survivor  or  survivors,  or  the  issue 
of  any  who  might  have  previously 
died,  was  not  confined  in  terms  to  a 
death  within  the  lifetime, of  the  son, 
yet  that  as  both  clauses  related  to 
the  same  property,  and  provided 
for  consistent  alternatives,  the  tes- 
tator contemplated  in  each  the  some 
period ;  that  neither,  therefore,  sus- 
pended the  power  of  alienation  be- 
yond the  life  of  one  person.  ib 

6.  A  testator  devised  to  his  grandson 
J.  H.  jun.  the  Bayard  fhrm,  on  con- 
dition that  he  should  not  sell  or  dis- 
pose of  the  same  until  he  should 
have  attoined  the  age  of  25  yean; 
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«id  lie  direetad  thai  upon  the  de- 
oeese  of  hie  son  E.  B.  H.,  and  wHhin 
forty  days  thereafter*  J.  H.  Jon. 
should  baTe'h!s  election  either  to 
remain  in  the  occupation  of  the 
Bayard  famii  or  to  remoTo  to  Hon- 
ter's  IsUnd ;  and  in  case  he  should 
elect  to  remoTe  to  Hunter's  Island 
that  he  should  leave  to  his  mother 
and  sisters  the  Bayard  fitnU)  Ac.  for 
their  residence,  ft«e  of  rent^as  long 
as  they  should  remain  single,  and 
desire  to  occupy  the  same.  And  in 
the  event  of  J.  H.  Jun.  electing  to 
remove  to  Hunter's  Island,  Ac  the 
testator  devised  to  him  Hunter's 
Island,  Hart  Island  and  the  Provoost 
Iktrm,  from  and  after  the  death  of 
E.  D.  H.  But  in  case  J.  H.  jun. 
should  survive  £.  D.  H.  and  omit  to 
make  his  election,  or  should  die  be- 
fore E.  D.  H.,  leaving  Uwfti]  issue, 
then  he  ordered  the  islands  and  fkrm 
to  be  sold  and  the  proceeds  divided ; 
and  in  case  J.  H.Jun.  should  die 
before  £.  D.  H.,  leaving  no  issue  him 
surviving,  then,  upon  the  death  of 
E.  D.  H.  the  islands  and  fiirm  were 
riven  to  the  testator's  three  grand- 
daughters. By  a  codicil  the  testator 
directed  that  upon  making  the  elec- 
tion mentioned  in  the  will,  J.  H.  jun. 
should  execute  a  deed  for  the  Bay- 
ard &rm  to  his  three  sisters,  subject 
to  the  use  and  occupation  thereof 
by  his  mother  and  sisters,  so  long 
as  they  should  remain  unmarried. 
BOdt  1.  That  there  was  nothing  in 
the  devise  of  the  Bayard  and  Pro- 
voost forms,  or  of  the  islands,  which 
could  suspend  the  absolute  power 
of  alienation,  as  to  either,  for  more 
than  two  lives  in  being  at  the  death 
of  the  testator.  2.  That  neither 
the  requisiUonin  the  will  that  J.  H. 
jun.,  on  making  the  election,  should 
*  leave  the  Bayard  fkrm  to  his  mother 
and  sisters,  so  long  as  they  should 
remain  single,  nor  the  direction  in 
the  codicil  that,  on  making  such 
election,  he  should  execute  a  deed 
of  said  fkrm  to  his  sisters,  subject  to 
the  use  and  occupation  thereof  by 
them  and  their  mother,  and  the  sur- 
vivors, so  long  as  they  should  re- 
main unmarried,  would  effect  a 
suspension  of  the  power  of  aliena- 
tion  at  all,  within  the  meaning  of  the 
atatute.  8.  That  J.  H.  jun.  took  a 
present  fee  in  the  Bayard  fkrm,  with 
a  restriction  as  to  selling  it  until  he 
should  attain  the  age  of  26  years, 
determinable  on  his  electing,  at  the 


death  of  E.  B.  H.  to  remore  to 
Hunter's  Island,  or — on  Us  reftwl 
or  omission  to  do  thnt  it  his 
death,  if  he  should  leave  no  lavM 
issue  then  living.  4.  That  he  could 
sell  the  fkrm,  on  his  attaining  (lie 
requisite  age,  and  give  a  title  for  % 
defeasible  only  upon  his  dying  with- 
out lawfhl  issue.  6.  That  be,  upon 
the  death  of  £.  B.  H.,  on  his  elect- 
ing to  remove  to  Hunter's  Island 
aikl  executing  a  deed  to  hit  sister*, 
for  the  Bayard  fkrm,  would  take  a 
fee,  subject  to  the  privilege  to  tbem 
and  their  mother  mentioned  in  the 
codicil,  in  the  two  islands  and  the 
Provoost  farm,  determinable  in  fli- 
vor  of  the  granddaughters,  on  his 
dying  without  leaving  lawlkl  issoa 
6.  That  upon  J.  H.  jun.  acquiring 
the  fee  he  could  dispose  of  the 
property,  and  confer  a  title  there- 
for, subject  to  be  defeated  only 
upon  the  specified  contingency,   tft 

7.  Where  one  of  the  subscribing  wit« 
nesses  to  a  will  swears  positirely 
that  the  will  was  execnted  with  all 
the  requisite  formalities,  tiiis  issof- 
flcient;  and  his  testimony  wiU  not 
be  overthrown,  or  balanced,  by  the 
non-recollection  of  the  other  snb- 
scribing  witness.  Newlumse  ?.  M- 
win,  286 

6.  Here  feebleness  of  intellect,  howem 
considerable,  in  a.  testator,  will  not 
invaUdateawill.  ^ 

9.  The  reason  for  sustaining  the  wilb 
of  excessively  weak  persons  is,  tiitt 
the  weak  have  the  same  rights  with 
the  prudent  or  strong  minded  to 
dispose  of  thehr  property;  and  that 
if  imbecility,  and  not  a  total  *1)<^ 
or  rather  perversion  of  mind,  shooW 
constitute  inabUity  to  act,  it  would 
be  impossible  to  draw  any  clear  line 
of  distinction,  or  one  whicbshonld 
generally  prevaU.  PferS.B.STB0Wfl, 

10.  Where  a  tesUtor  who  bad  s  wife 
and  sister  whom  he  left  eompsiar 
tlvely  destitute,  devised  tiis  bnft  « 
his  property  to  his  amnad,  whose  m- 
fluence  over  the  testator  wss  iwy 
great,  and  extended  beyond  provi- 
sional matters,  and  the  devisee  drew 
the  will,  there  behig'no  eridence 
to  show  that  it  was  in  eceonM^ 
witii  previous  directions,  or  that  s«y 


%  diroetioDS  were  given,  or  that  the 

I?  testator  had  previously  designed  to 

H  ^ve  any  thing  to  him;  and  sach 

iii  devisee  was  present  when  the  will 

i  was  signed,  and  held  the  same,  and 

:::;  S^ve  the  pen  to  the  testator  to  make 

a-  his  mark,  and  asked  him  if  it  was 

^  his  will,  and  whether  he  requested 

I  the  witnesses  to  sign  their  names  as 

snch,  and  told  tho  testator  to  repeat 
the  words,  who  did  so ;  and  it  was 
proved  that  the  testator,  in  conse- 
quence of  iUness,  was  in  a  state  of 
mind  in  which  he  readily  yielded  or 
assented  to  thesnggestions  of  others; 
Hdd,  that  the  will  was  invalid,  as 
having  been  obtained  by  undue  in- 
'  fluence,  and  a  decree  of  the  surro- 

gate, refhsing  to  admit  the  same  to 
I  probate,  was  affirmed.  ib 

11.  Where  a  testator  and  a«devisee 
^                       under  his  will,  by  whom  the  same  is 

drawn,  stand  in  the  confidential  re- 
lation of  client  and  counsel,  that 
circumstance,  alone,  calls  for  great 
circumspection.  ib 

12.  The  mere  fkct  that  the  mind  of  a 
testator  has  been  influenced  by  the 
arguments  or  persuasions  of  the  per- 
son principally  benefited,  however 
indecorous,  indelicate  or  improper 
they  may  be,  will  not,  ordinarily,  in 
the  absence  of  fhiud,  vitiate  a  will,  ib 

18.  Still  U  must  be  the  wiU  of  the  testator, 
however  induced.  If  it  be  the  will 
of  another,  V>  which  the  testator  as- 
sented flrom  mere  habit,  and  that 
habit  produced  by  prostration  of 
both  body  and  mind,  it  cannot  be 
considered  his  will,  and  ought  not  to 
be  sustained.  ib 

14.  Where,  upon  a  feigned  issue  to  try 
the  questions  whether  an  instrument 
purporting  to  be  the  last  will  and 
testament  of  J.  M.,  deceased,  and 
dated  September  26, 1880,  was  his 
last  will  and  testament ;  and  wheth- 
er J.  M.,  at  the  time  of  making  and 
subscribing  the  same,  was  of  sound 
mind,  and  capable  of  making  a  will, 
the  evidence  was,  that  as  early  as 
the  10th  or  12th  of  Septonber, 
1889,  J.  M.  was  conscious  that  he 
must  die  soon,  and  that  he  might 
die  at  any  moment ;  that  the  subject 
of  making  a  will  was  thought  of  by 
him,  and  down  to  and  including  the 
22d  he  had  determined  not  to  make 
one;  that  he  was  in  the  f\ill  pos- 
■tision  of  his  intellect  down  to  that 


day ;  that  firom  (he  22d  until  the  af- 
temoon  of  the  26th  his  body  and 
mind  rapidly  decayed ;  that  on  the 
night  of  the  25th  Ad  until  10  o'clock 
on  the  26th  his  mind  wandered,  and 
was  in  the  past  and  not  in  the  pres- 
ent; that  he  talked  incoherently, 
and  spoke  of  subjects  as  being  pres- 
ent which  were  not  present,  and  of 
the  existence  of  fiiots  which  were 
not  fkcts ;  that  at  half  past  1 1  o'clock 
on  the  26th  the  instrument  in  ques- 
tion was  brought  to  J.  M.  by  S.,  an 
attorney,  who  had  been  requested 
by  other  persons  to  draw  up  a  will 
for  him,  and  after  being  read  to 
him  by  S.  was  signed  by  J.  M.  not 
more  than  fifteen  minutes  before 
his  death,  and  while  he  was  in  bed, 
supported  by  pillows ;  Held,  that  the 
Jury  were  justified  in  finding  that  J. 
M.  was  not  competent  to  make  a 
will,  and  that  the  instrument  in  ques- 
tion was  not  his  last  will  and  testa- 
ment; notwithstanding  there  was 
some  evidence  tending  to  show  that 
during  the  reading  and  execution  of 
the  paper  J.  M.  was  in  the  posses- 
sion of  a  disposing  mind  and  mem- 
ory. Mitchell,  P.  J.,  dissented. 
AlsUm  V.  Jtmes,  276 

16.  A  testator,  by' the  second  clause 
of  his  will,  devised  as  follows :  "  I 
give  and  bequeath  to  my  beloved 
wife  all  and  singular  my  household 
fVimiture,  (my  library  only  except- 
ed,^ to  her  only  proper  use,  benefit 
and  behoof,  forever.    And  I  also 
give  and  bequeath  unto  my  said 
wife,  for  and  during  her  natural  life, 
the  ftill  and  tree  use  and  occupa- 
tion of  my  present  residence  and 
dwelling  house,  together  with  all 
my  lands  and  the  houses  and  build- 
ings thereon  in   the  said    fourth 
ward  of  the  city  of  Brooklyn,  dec. 
And  I  also  give  unto  my  said  wiib, 
the  use,  income  and  exyoymentof 
the  one  equal  third  part  of  all  the 
rest,  residue  and  remainder  of  my 
estate,  both  real  and  personal,  after 
deducting  fVt>m  such  residue  the 
legacies  hereafter  bequeathed,  an<T 
paying   the   debts    therefh>m,    s 
hereinafter  directed,  for  and  durir 
her  natural  life,  aU  which  said  beqw 
to  mffsaid  wife  mreitUended  and  her 
declared  to  ii  in  full  saHxfaetion 
bar  of  her  dewer  in  My  esUOeJ* 
first  part  of  the  sixth  clause  * 
will  was  as  fbllows :    "  As  to 
rest,  residue  and  remainder 
•state,  both  real  mid  pen 
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law  and  in  equity,  in  possession,  re- 
version, remainder  and  expectancy, 
after  paying  myaid  debts  and  the 
said  legacies  mein  given,  and  set- 
ting apart  and  leaving  to  my  said 
foi/e  the  estates,  goods,  chattels, 
matters,  interests  and  things  herein 
and  hereby  given  and  bequeathed 
unto  her,  I  give,  devise  and  bequeath 
the  same  to  my  said  executors,  and 
the  survivors  and  survivor,  and  the 
executors,  dtc.  of  such  survivor  for- 
ever, in  trust  and  for  the  usos  and 
purposes  herein  after  declared/' 
The  trusts  were,  to  sell  and  convey 
the  lands,  and  to  distribute  the  pro- 
ceeds in  unequal  portions  and  at 
diJBTerent  periods,  amongst  the  de- 
scendants of  the  testator.  A  codi- 
cil, dated  March  6, 1848,  contained 
this  clause:  "I  hereby  authorize 
and  empower  my  said  wife  to  sell 
and  convey  any  and  every  part  and 
pared  of  the  land  and  buildings 
mentioned  in  the  second  clause  of 
my  will,  &c.,  the  use  and  occupa- 
tion of  which  I  have  given  and  de- 
vised to  her  in  and  by  said  second 
clause,  for  her  life,  and  to  dispose 
of  the  proceeds  thereof  as  she  shall 
find  necessary  and  proper."  The 
testator  survived  his  wife,  and  died 
in  April,  1861,  seised  in  fee  and 
possessed  of  the  preniises  in  ques- 
tion. Held^  that  the  real  estate  de- 
vised to  the  widow  did  not  pass 
under,  nor  was  the  title  to  it  affect- 
ed by,  the  residuary  clause  in  the 
will ;  but  that  in  the  event  which 
had  occurred,  it  descended  to  the 
heirs  at  law  of  the  testator,  in  fee. 
Waring  Y.  Waring ^  662 

16.  Where  real  estate  is  specifically 
devised,  and  the  devise  does  not 
take  effect  in  consequence  of  a  lapse 
by  the  death  of  the  devisee  in  the 
lifetime  of  the  testator,  or  fK>m  the 
not  happening  of  the  contingency 
upon  which,  as  a  condition  prece- 
dent, the  devise  was  made  or  was  to 
take  effect,  it  descends  to  the  heir  at 
law  as  property  undigposed  of  by 
the  will.  ib 

WITNESS. 

1,  Where  a  witness  Is  impeached  by 
proof  that  he  has  made  statements 
on  other  occasions  inconsistent  with 
his  testimony,  evidence  that  he  has 


at  different  times  made  Btatemeiito 
similar  to  what  he  has  testified  in 
the  cause,  cannot  be  received,  to 
fortify  his  testimony.  jShiitt  v.  fittcl- 
ney,  489 

2.  The  provision  of  the  code  allowing 
a  par^  to  be  examined  as  a  wit- 
ness in  his  own  behalf,  whenever  the 
assignor  of  a  thing  in  action  or  con- 
tract has  been  introduced  ss  a  wit- 
ness, by  the  adverse  party,  ought 
not  to  be  restricted  to  the  esse  of  a 
voluntary  assignor.  It  applies  also, 
in  esses  where  tiie  assignment  is 
made  in  pursuance  of  law,  or  by  the 
direction  of  a  court  OTOfBosr.  Garir 
ner  v.  Gark,  688 

8.  A  debtor,  proceeded  against  mider 
the  non-imprisonment  act,  who 
chooses  to  deliver  an  inventoiy  oi 
his  estate  and  execute  an  sssigD- 
ment  of  his  property  under  the  8d 
subdivision  of  the  10th  section  of 
that  act,  is  a  voluntary  actor,  and 
the  assignment  cannot  be  deemed  s 
compul^ry  act.  tb 

4.  Where  a  party  to  a  suit  is  ezsmined 
as  a  witness  in  his  own  behalf,  the 
code  does  not  limit  hisexsmioaiioD 
to  the  same  identical  paints  WiUtwbkh 
the  assignor  has  been  in<inired  of; 
but  he  may  ofiTer  himself  u  a  wit- 
ness "to  the  same  maUerP  '^ 

See  Practice,  1,  2. 

Promissory  JffTEBt  3, 4. 


WRITTEN  INSTRUMENTS. 

1.  The  law  never  gives  to  an  instiii- 
ment,  by  implication,  an  nnlawftil 
meaning ;  nor  will  it,  by  unplicatioD, 
raise  an  unlawful  trust  Afawiv. 
WUbecky  388 

2.  It  is  weU  settled  that  two  instm- 
ments,  executed  at  the  same  time, 
and  in  relation  to  the  same  subject 
matter,  may  be  constnied  snd  taken 
as  different  parts  of  the  same  agree- 
ment. But  though  two  histnunents 
are  executed  by  the  same  parties, 
on  the  same  day,  it  does  not  neoes- 
sarily  fbllow  that  they  were  both 
executed  at  the  same  time,  and 
were  a  part  of  the  same  transae- 
tion.  ^ 
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